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general applicability and legal effect, most 
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published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
month. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 991 


Hops of Domestic Production; 
Amendment of Administrative Rules 
and Regulations 


Correction 


In FR Doc. 82-10874 appearing on 
page 10734 in the issue of Wednesday, 
April 21, 1982, make the following 
corrections: 

1. In the first column of page 17035, in 
the second complete paragraph, in the 
14th line, “to April” should have read 
“to April 30”. 

2. In the same column, third complete 
paragraph, in the ninth line “April” 
should have read “April 30”. 

BILLING CODE 1505-01-M 


FEDERAL RESERVE SYSTEM 
12 CFR Part 204 
[Docket No. R-0401] 


Regulation D; Reserve Requirements 
of Depository Institutions; Reserve 
Requirements on Nonpersonal Time 
Deposits 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


SUMMARY: The Board of Governors has 
amended Regulation D—Reserve 
Requirements of Depository Institutions 
(12 CFR Part 204) to modify the reserve 
requirements on nonpersonal time 
deposits. Under the amendment, 
nonpersonal time deposits with original 
maturities of 3% years or more will be 
subject to a reserve requirement ratio of 
zero percent. Nonpersonal time deposits 


with original maturities of less than 3% 
years will continue to be subject to a 3 
percent reserve requirement ratio. This 
action was taken in light of the 
Depository Institution Deregulation 
Committee’s authorization of a new 
category of ceiling-free time deposit 
with an original maturity of 34 years or 
more which may be offered by 
depository institutions in negotiable 
form. . 
EFFECTIVE DATE: April 29, 1982. The first 
reserve maintenance period to which the 
amendment applies commences May 13, 
1982. 

FOR FURTHER INFORMATION CONTACT: 
Gilbert T. Schwartz, Associate General 
Counsel (202/452-3625), Paul S. Pilecki, 
Senior Attorney (202/452-3281), or 
Robert G. Ballen, Attorney (202/452- 
3265), Legal Division, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551. 
SUPPLEMENTARY INFORMATION: The 
Monetary Control Act of 1980 (Title I of 
Pub. L. 96-221; 94 Stat. 132) empowers 
the Board to prescribe, solely for the 
purpose of implementing monetary 
policy, reserve requirements against 
nonpersonal time deposits within a 
reserve ratio range of zero and nine 
percent. The Monetary Control Act 
requires the reserve requirement against 
nonpersonal time deposits to be applied 
uniformly to the deposits at all 
depository institutions, except that such 
requirement may vary by deposit 
maturity. Nonpersonal time deposits are 
defined by the Act as time deposits that 
are transferable, regardless of the nature 
of the holder, and time deposits in which 
any beneficial interest is held by a 
depositor who is not a natural person. 
Nontransferable time deposits solely in 
the name of, or in which the entire 
beneficial interest is held by, a natural 
person are not subject to reserve 
requirements. 

Regulation D—Reserve Requirements 
of Depository Institutions (12 CFR Part 
204) currently imposes a 3 percent 
reserve requirement on nonpersonal 
time deposits with original maturities or 
notice periods of less than four years. 
Nonpersonal time deposits with 
maturities of four years or more are 
subject to a zero percent reserve 
requirement. 

The Depository Institutions 
Deregulation Committee (“DIDC”), 
pursuant to its authority under the 
Depository Institutions Deregulation Act - 


Federal Register 
Vol. 47, No. 85 


Monday, May 3, 1982 


of 1980 (Title II of Pub. L. 96-221), 
authorized Federally insured 
commercial banks, mutual savings 
banks, and savings and loan 
associations to offer, effective May 1, 
1982, a new category of ceiling-free time 
deposit with an original maturity of 342 
years or more. Such time deposits may 
be issued in negotiable or nonnegotiable 
form at the option of the issuer to any 
holder. . 

This new instrument, if issued to an 
individual with an original maturity of 
3% to less than 4 years and in 
negotiable form (as well as an 
instrument with that maturity issued to 
other than a natural person regardléss of 
negotiability) would be subject to a 3 
percent reserve requirement. Thus, the 
existing reserve requirement structure 
presents a disincentive for issuing the 
new instrument with maturities of 342 to 
less than 4 years to individuals in 
negotiable form. Since reserve 
requirements are not imposed presently 
on longer term time deposits, and to 
facilitate the DIDC’s objectives in the 
authorization of this new instrument. the 
Board has amended the reserve 
requirements on nonpersonal time 
deposits so that nonpersonal time 
deposits with original maturities of 342 
years or more will be subject to a zero 
percent reserve requirement ratio and 
nonpersonal time deposits with original 
maturities of less than 3% years will be 
subject to a 3 percent reserve 
requirement ratio. 

According to the current deregulation 
schedule adopted by the DIDC, the 
minimum maturity of the new 3% year 
or more instrument will decrease by one 
year annually until March 31, 1986, at 
which time the minimum maturity will 
be that specified for any time deposit— 
currently 14 days. However, the Board 
indicated that its action should not be 
regarded at a commitment to make 
further adjustments in the reserve 
requirements on nonpersanal time 
deposits in line with the DIDC’s 
currently announced schedule to 
decrease annually the minimum 
maturity of this ceiling-free time deposit 
by one year. 

In view of the fact that commercial 
banks, mutual savings banks, and 
savings and loan associations may offer 
the new time deposit category 
authorized by the DIDC, as of May 1, 
1982, the Board finds that application of 
the notice and public participation 





provisions of 5 U.S.C. 553 to this action 
would be contrary to the public interest, 
and that good cause exists for making 
this action effective April 29, 1982. 


List of Subjects in 12 CFR Part 204 


Banks, banking; Currency, Federal 
Reserve System; Penalties; Reporting 
Requirements. 


PART 204—RESERVE REQUIREMENTS 
OF DEPOSITORY INSTITUTIONS 


Pursuant to its authority under 
sections 19, 25, and 25{a) of the Federal 
Reserve Act (12 U.S.C. 461, 601 et seg. 
611 et seg.) and under section 7 of the 
International Banking Act of 1978 (12 
U.S.C. 3105), the Board amends 
Regulation D (12 CFR Part 204) effective 
April 29, 1982, by revising paragraph (a) 
of § 204.9 to read as follows: 


§ 204.9 Reserve requirement ratios. 

_ (a) Reserve percentages. The 
following reserve ratios are prescribed 

for all depository institutions, Edge and 

Agreement Corporations and United 

= branches and agencies of foreign 


By order of the Board of Governors of the 
Federal Reserve System, April 27, 1982. 


William W. Wiles, 
Secretary of the Board. 

[FR Doc. 62-11943 Filed 4-30-82; 8:45 amj 
BILLING CODE 6210-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 82-CE-15-AD; Amdt. 39-4372] 


Beech Model 77 Airplanes; 
Airworthiness Directives 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final Rule, superseding 
Airworthiness Directive (AD). 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
superseding AD 81-09-05, and requires a 
one-time inspection and modification if 
required of the shoulder harness attach 


bracket of certain Beech Model 77 


- airplanes to ensure that fasteners are 


capable of sustaining design loads. 
Failure of this bracket will result in loss 
of occupant restraint and increase the 
potential for serious injury during a 
minor crash landing. 
EFFECTIVE DATE: May 6, 1982 
Compliance: Within the next 50 hours 
time-in-service after the effective date of 
this AD. 
ADDRESSES: Beechcraft Service 
Instructions No. 1173, Rev. 1, applicable 
to this AD, may be obtained from Beech 
Aircraft Corporation, Liberal Division, 
Liberal, Kansas 67901; Telephone 
number (316) 624-1613. A copy of the 
Service Instructions is also contained in 


* the Rules Docket, FAA, Office of the 


Regional Counsel, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 
FOR FURTHER INFORMATION CONTACT: 
Don L. Williams, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
Room 238, Terminal Building 2299, Mid- 
Continent Airport, Wichita, Kansas 
67209; Telephone (316) 269-7005. 

rivets and insufficient fastener edge 
distances have been found on the P/N 
108-440000-31 shoulder harness attach 
bracket of Beech Model 77 airplanes. 
This condition reduces the ability of the 
shoulder harness attach bracket to carry 
design loads. Failure of this bracket will 
result in loss of occupant restraint and 
increase the potential for serious injury 
during a minor crash landing. The 
airplane manufacturer issued Service 
Instructions No. 1173 calling for 
inspection and rework of the shoulder 
harness attach bracket of Beech Model 
77 airplanes within 50 hours time-in- 
service. Since the FAA determined that 
this was an unsafe condition that could 
exist in other airplanes of the same type 
design, mandatory compliance with the 
Service Instructions was required by 
issuance of AD 81-09-05. 

When complying with the 
aforementioned Service Instructions and 
AD, mechanics were unable to obtain 
proper edge distance of the P/N 108- 
440000-31 bracket with pre-drilled holes 
supplied by Beech even after reworking 
the frame cut out per the Service 
Instructions. Accordingly, the 
manufacturer issued Beechcraft Service 
Instructions No. 1173, Revision 1, 
incorporating a blank bracket rather 
than the pre-drilled bracket, and 
instructions for installing screws at all 
seven attachment holes rather than the 
three screws and four rivets originally 
specified. Additionally, certain airplanes 
which could have the same condition of 
— fastener edge distance were 
a 
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Since the condition described herein 
is likely to exist on other airplanes of 
the same type design, an AD is being 
issued, superseding AD 81-09-05, 
applicable to Beech Model 77 airplanes 
making compliance with Revision 1 of 
the Service Instructions utilizing an 
undrilled P/N 108-440000-31 bracket 
mandatory. Since the FAA has 
determined that there is an immediate 
need for this regulation to correct an 
unsafe condition and assure safe 
operation of the affected airplanes, 
notice and public procedure hereon are 
considered impractical and contrary to 
the public interest, and good cause 
exists for making the amendment 
effective in less than thirty (30) days 
after its publication in the Federal 
Register. 


List of Subjects in 14 CFR Part 39 
Aviation safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
Section 39.13 of the Federal Aviation 
Regulations (14 CFR Section 39.13) is 
amended by adding the following new 
Airworthiness Directive. 

Beech: Applies to Model 77 (Serial Numbers 
WA-3 through WA-235, WA-237, WA- 
238, WA-240 through WA-254, WA-256, 
WA-258, WA-261 through WA-264, 
WA-266, WA-267 and WA-269) - 
airplanes certificated in any category. 

Compliance: Required as indicated unless 
already accomplished. 

To detect any Beech P/N 108-440000-31 
shoulder harness attach brackets which may 
have been improperly installed during 
manufacture or when complying with AD 81- 
09-05 and to ensure the required structural 
level of occupant protection during minor 
crash conditions, within the next 50 hours 
time-in-service after the effective date of this 
AD, accomplish the following: 

(a) Visually inspect and, if required, 
replace the P/N 108-440000-31 shoulder 
harness attach bracket in accordance with 
procedures set forth in Beechcraft Service 
Instructions No. 1173, Rev. 1. If an undrilled 
P/N 108-440000-31U shoulder harness attach 
bracket was installed and minimum edge 
distances specified in Rev. 1, Figure 1, were 
maintained on the attaching screws and 
rivets when complying with AD 81-09-05, the 
bracket installation is acceptable. Make the 
prescribed entry in the aircraft maintenance 
records indicating compliance with this AD. 

(b) Aircraft may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(c) Any equivalent method of compliance 
with this AD, if used, must be approved by 
the Chief, Wichita Aircraft Certification 
Office, Federal Aviation Administration, 
Room 238, Terminal Building 2299, Mid- 
Continent Airport, Wichita, Kansas 67209; 
Telephone (316) 269-7000. 





Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


This amendment supersedes Amendment 
39-4101 (AD 81-09-05) effective May 7, 1981. 


This amendment becomes effective on 
May 6, 1982. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354{a), 
1421, and 1423); sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); 
section 11.89 of the Federal Aviation 
Regulations (14 CFR 11.89)) 

Note.—The FAA has determined that this 
regulation involves an emergency regulation 
which is not considered to be major under 
Executive Order 12291 or significant under 
DOT Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979), and certifies 
that the rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act since it involves © 
inspection and modification on only a few 
aircraft owned by small entities. If this action 
is subsequently determined to involve a 
significant regulation, a final regulatory 
evaluation or analysis, as appropriate, will be 
prepared and placed in the regulatory docket; 
otherwise, an evaluation is not required. A 
copy of it, when filed, may be obtained by 
contacting the rules docket at the location 
identified under the caption “ADDRESSES.” 


This is a final order of the 
Administrator under the Federal 
Aviation Act of 1958, as amended. As 
such, it is subject to review by only the 
Courts of Appeals of the United States 
or the United States Court of Appeals of 
the District of Columbia. 

Issued in Kansas City, Mo., on April 19, 
1982. 

Murray E. Smith, 

Director, Central Region. 

[FR Doc. 82~11946 Filed 4-30-82; 8:45 amj 
BILLING CODE 4910-13-M 


_ 14 CFR Part 97 
[Docket No. 22899; Amdt. No. 1215] 
Standard Instrument Approach 


Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment establishes, 


amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 


airspace and to promote safe flight _ 
operations under instrument flight rules 
at the affected airports. 

DATE: An effective date for each SIAP is 


‘ specified in the amendatory provisions. 


ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For Examination— 

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, D.C. 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SLAP. 

For Purchase— 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Information Center 
(APA-430), FAA Headquarters Building, 
800 Independence Avenue, SW., 
Washington, D.C. 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription— 

Copies of all SIAPs, mailed once 
every 2 weeks, may be ordered from 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, D.C. 20402. The annual 
subscription price is $135.00. 

FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures and 
Airspace Branch (AFO-730), Aircraft 
Programs Division, Office of Flight 
Operations, Federal Aviation 
Adminstration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone (202) 426-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal © 
Aviation Regulations (14 CFR Part 97) 
prescribes new, amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 522(a), 1 CFR Part 51, and § 97.20 
of the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use’the regulatory text of 
the SIAPs but refer to their graphic 
depiction on charts printed by 
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publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 


“Airspace System or the application of 


new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SIAP amendments may require 
making them effective in less than 30 
days. For the remaining SIAPs an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPs criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, or 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 


List of Subjects in 14 CFR Part 97 


Aviation safety, Standard instrument 
approaches. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.m.t. on the dates 
specified, as follows: 

1. By amending § 97.23 VOR-VOR/ 
DME SIAPs identified as follows: 





Effective July 8, 1982 


Hartford, CT—Hartford-Brainard, VOR-A, 
Amdt. 5 
St. Jacob, IL—Shafer Metro East, VORA. 
inal 


Origina 

Benton, KS—Benton, VOR-E, Original 

McPherson, KS—McPherson, VOR/DME Rwy 
36, Amdt. 4 

Grain Valley, MO—East Kansas City, VOR 
Rwy 23, Amdt. 1 


Effective June 10, 1982 


Ozark, AR—Ozark-Franklin County, VOR/ 
DME-A, Amdt. 2 

Orlando, FL—Orlando Executive, VOR Rwy 
31, Amdt. 12 

West Palm Beach, FL—Palm Beach County 
Park, VOR Rwy 15, Amdt. 3 

Indianapolis, IN—Indianapolis Metropolitan, 
VOR Rwy 32, Amdt. 5 

Terre Haute, IN—Hulman Regional, VOR 
Rwy 5, Amdt. 13 

Terre Haute, IN—Hulman Regional, VOR 
Rwy 23, Amdt. 16 

Detroit, MI—Detroit City; VOR Rwy 33, 
Amdt. 22 

Marlette, MI—Marlette, VOR/DME-A, Amdt. 


4 

Newberry, MI—Luce County Hale, VOR Rwy 
11, Amdt. 7 

Newberry, MI—Luce County Hale, VOR Rwy 
29, Amdt. 7 

Andover, NJ—Aeroflex-Andover, VOR-A, 
Amdt. 6 

Toms River, NJ—Robert J. Miller Air Park, 
VOR Rwy 24, Amdt. 2 

— NC—Harnett County, VOR/DME Rwy 


4, Orig. 

Hillsboro, OR—Portland-Hillsboro, VOR-A, 
Amdt. 2, cancelled 

Philipsburg, PA—Mid-State, VOR Rwy 24, 
Amdt. 13 

State College, PA—State College Air Depot, 
VOR-Am Amdt. 8 

Rockport, TX—Aransas Co., VOR/DME or 
TACAN-A, Amdt. 5 

Waco, TX—TSTI-Waco, VOR-A, Amdt. 7, 
cancelled 

Manassas, VA—Manassas Muni/Harry P. 
Davis Field, VOR-B, Amdt. 1 

Winchester, VA—Winchester Muni., VOR-A, 
Amdt. 1, cancelled 

Yakima, WA—Yakima Air Terminal, VOR/ 
DME Rwy 27, Amdt. 5 

Rawlins, WY—Rawlins Muni., VOR/DME 
Rwy 22, Amdt. 1 


Effective April 14, 1982 

Sanford, ME—Sanford Muni., VOR Rwy 25, 
Amdt. 10 

Charlotte Amalie, St. Thomas, V.L—Harry S. 
Truman, VOR-A, Amdt. 14 

Effective April 1, 1982 

Columbus, GA—Columbus Metropolitan, 
VOR-A, Amdt. 21 


2. By amending § 97.25 SDF~-LOC-LDA 

SIAPs identified as follows: 

Effective July 8, 1982 

Bloomington-Normal, IL—Bloomington- 
Normal, LOC BC Rwy 11, Amdt. 4 

Effective June 10, 1982 

El Dorado, AR—Goodwin Field, LOC Rwy 22, 
Original 


Orlando, FL—Orlando Executive, LOC BC 
Rwy 26, Amdt. 14 

Goshen, IN—Goshen Muni., LOC Rwy 27, 
Original 

Terre Ha Haute, IN—Hulman Regional, LOC BC 
Rwy 23, Amdt. 16 

Houston, TX—Arcola-Houston, LOC/DME 
Rwy 10, Amdt. 1 

Bremerton, WA—Kitsap County, LOC BC 
Rwy 1, Amdt. 2, cancelled 


Effective May 13, 1982 

Meadville, PA—Port Meadville, LOC Rwy 25, 
Orig. 

Knoxville, TN—Knoxville Downtown Island, 
LOC Rwy 26, Original 

Effective April 15, 1982 


Rockland, ME—Knox County Regional, LOC 
Rwy 3, Amdt. 6 
The FAA published an amendment in 


, Docket No. 22777, amdt. no. 12131 to Part 97 


of the Federal Aviation regulations (Vol. 47 
FR No. 65 page 14486; dated April 5, 1982) 
under Section 97.25 effective July 8, 1982, 
which is hereby amended as follows: 
Arlington, WA—Arlington Muni., LOC Rwy 
34 Orig change effective date to 13 May 1982. 


3. By amending § 97.27 NDB/ ADF 
SIAPs identified as follows: 


Effective July 8, 1982 

Andreafsky/St. Marys, AK—St. Marys, NDB 
Rwy 16, Amdt. 2 

Andreafsky/St. Marys, AK—St. Marys, NDB/ 
DME Rwy 16, Amdt. 2 

Andreafsky/St. Marys, AK—St. Marys, NDB 
Rwy 34, Amdt. 1 

Hartford, CT—Hartford-Brainard, NDB-B, 
Amdt. 5 

McPherson, KS—McPherson, NDB-A, Amdt. 


2 

Topeka, KS—Forbes Field, NDB Rwy 13, 
Amdt. 3 

York, PA—York, NDB-A, Amdt. 8 


Effective June 10, 1982 


Santa Barbara, CA—Santa Barbara Muni., 
NDB-A, Amdt. 5, cancelled 

Orlando, FL—Orlando Executive, NDB Rwy 
7, Amdt. 12 

Terre Haute, IN—Hulman Regional, NDB 
Rwy 5, Amdt. 14 

Detroit, MI—Detroit City, NDB Rwy 15, Amdt. 


. 18 

Olive Branch, MS—Olive Branch, NDB Rwy 
18, Amdt. 2 

Olive Branch, MS—Olive Branch, NDB Rwy 
36, Amdt. 2 

Lebanon, OH—Lebanon-Warren County, 
NDB-A, Amdt. 2 

Philipsburg, PA—Mid-State, NDB Rwy 16, 
Amdt. 4 

Houston, TX—Arcola-Houston, NDB Rwy 28, 
Amdt. 1 

Rockport, TX—Aransas Co., NDB Rwy 14, 
Amdt. 3 

Waco, TX—TSTI-Waco, NDB Rwy 17L, 
Amdt. 7 

Waco, TX—TSTI-Waco, NDB Rwy 35R, 
Amdt. 8 

Manassas, VA—Manassas Muni/Harry P. 
Davis Field, NDB-A, Amdt. 5 

Port Angeles, WA—Port Angeles CGAS, 
NDB-C, Amdt. 1,-cancelled 

Port Angeles, WA—Port Angeles CGAS, 
COPTER NDB 237, Original 
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Rawlins, WY—Rawlins Muni., NDB-A, Amdt. 
7 


Effective April 15, 1982 


Rockland, ME—Knox County Regional, NDB 
Rwy 3, Amdt. 5 
Effective April 1, 1982 
Columbus, GA—Columbus Metropolitan, 
NDB Rwy 5, Amdt. 26 
The FAA published an amendment in 
Docket No. 22777, Amdt. No. 12131 to Part 97 
of the Federal Aviation regulations (Vol. 47 
FR No. 65 page 14486; dated April 5, 1982) 
under section 97.27 effective July 8, 1982, 
which is hereby amended as follows: 
Arlington, WA—Arlington Muni NDB Rwy 
34 orig change effective date to 13 May 1982. 
Arlington, WA—Arlington Muni, NDB-A 
amdt 2 cancelled change effective date of 
cancellation to 13 May 1982. 


4, By amending § 97.29 ILS-MLS 
SIAPs identified as follows: 


** * Effective July 8, 1982 

Andreafsky/St. Marys, AK—St. Marys, ILS/ 
DME Rwy 16, Amdt. Z 

Bloomington-Normal, IL—Bloomington- 
Normal, ILS Rwy 29, Amdt. 5 


* * * Effective June 10, 1982 


San Francisco, CA—San Francisco Intl, ILS 
Rwy 19L, Amdt. 17 

Santa Barbara, CA—Santa Barbara Muni., 
ILS Rwy 7, Amdt. 22 

Orlando, FL—Orlando Executive, ILS Rwy 7, 
Amdt. 16 

Terre Haute, IN—Hulman Regional, ILS Rwy 
5, Amdt. 18 

Detroit, MI—Detroit City, ILS Rwy 15, Amdt. 
4 

Detroit, MI—Detroit City, ILS Rwy 33, Amdt. 
7 

Philipsburg, PA—Mid-State, ILS Rwy 16, 
Amdt. 4 

Waco, TX—TSTI-Waco, ILS Rwy 17L, Amdt. 


8 

Yakima, WA—Yakima Air Terminal, ILS 
Rwy 27, Amdt. 24 

* * * Effective April 1, 1982 

Columbus, GA—Columbus Metropolitan, ILS 
Rwy 5, Amdt. 21 


5. By amending § 97.31 RADAR SIAPs 
identified as follows: 
* * * Effective June 10, 1982 


Orlando, FL—Orlando Executive, RADAR-1, 
Amdt. 18 

Terre Haute, IN—Hulman Regional, RADAR- 
1, Amdt. 1 

Flint, MI—Bishop RADAR-1, Amdt. 5 

Waco, TX—TSTI-Waco, RADAR-1, Amdt. 2 


* * * Effective April 21, 1982 
Columbus, GA—Columbus Metropolitan, 
RADAR-1, Amdt. 7 


6. By amending § 97.33 RNAV SIAPs 
identified as follows: 
** * Effective July 8, 1982 


McPherson, KA—McPherson, RNAV Rwy 18, 
Original, cancelled 
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Grain Valley, MO—East Kansas City, RNAV 
Rwy 27, Original 
* * * Effective June 10, 1982 


Terre Haute, IN—Hulman Regional, RNAV 

Rwy 31, Amdt. 4 
Hillsboro, OR—Portland-Hillsboro, RNAV 

Rwy 12, Amdt. 2, cancelled 
Houston, TX—Hull Field, RNAV Rwy 17, 

Amdt. 3 
Manassas, VA—Manassas Muni/Harry P. 

Davis Field, RNAV Rwy 16R, Amdt. 5 
Winchester, VA—Winchester Muni., RNAV 

Rwy 14, Amdt. 1, cancelled 
Winchester, VA—Winchester Muni., RNAV 

Rwy 32, Amdt. 1, cancelled 
(Secs. 307, 313{a), 601, and 1110, Federal 
Aviation Act of 1958 (49 U.S.C. 1348, 1354{a), 
1421, and 1510); Sec. 6{c), Department of 
Transportation Act (49 U.S.C. 1655{c)); and 14 
CFR 11.49(b)(3)) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. The FAA 
certifies that this amendment will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Washington, D.C. on April 23, 
1982. 


Note.—The incorporation by reference in 
the preceding document was approved by the 
Director of the Federal Register on December 
31, 1980. 

John M. Howard, 
Acting Chief, Aircraft Programs Division. 


[FR Doc. 82-11945 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-13-M 


Coast Guard 


33 CFR Parts 100 and 165 
[CGD 82-044] 


Establishment of Temporary Safety 
and Security Zones 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of temporary rules 
issued. 


SUMMARY: This document gives notice of 
temporary safety and security zones. 
Periodically, the Coast Guard must issue 
safety and security zones for limited 
periods of time in limited areas. These 
zones are established, for example, 
around areas where there has been a 
marine casualty or when a vessel 
carrying a particularly hazardous cargo 
is transiting a restricted or congested 
area. 

DATES: The following list includes zones 
that were established between 
December 14, 1981 and March 15, 1982 
and have since been terminated. 
ADDRESS: The complete text of any of 
these temporary zones may be 
examined at, and is available upon 
request from Executive Secretary, 
Marine Safety Council (G—CMC), U.S. 
Coast Guard Headquarters, 2100 Second 
St. SW., Washington, D.C. 20593. 

FOR FURTHER INFORMATION CONTACT: 
LTJG Dave Schoorens at (202) 426-1477. 
SUPPLEMENTARY INFORMATION: This 
document lists zones that were recently 
established and were subsequently 
terminated. The local Captain of the Port 
(COTP) must be immediately responsive 
to the safety needs of the waters within 
his jurisdiction; therefore, he has been 
delegated authority to issue these zones. 
Since these events usually take place 
without advance notice, timely 


Commander, U.S. Coast Guard, Regulations Officer. 


April 20, 1982. 
[FR Doc. 82~11686 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-14-41 


publication of notice in the Federal 
Register is often precluded. However, 
the effected public is informed by means 
of local notice to mariners, press 
releases, or other means. Moreover, 
actual notification is frequently 
provided by Coast Guard patrol vessels 
enforcing the restrictions imposed in the 
zone to keep the public informed of the 
regulatory activity. 

Because most mariners are notified by 
the local notice to mariners and Coast 
Guard officials on scene, Federal 
Register notice is not required to place 
the security zone or safety zone in 
effect. However, the Coast Guard, by 
law, must publish in the Federal Register 
notice of substantive rules adopted. To 
discharge this legal obligation without 
imposing undue expense on the public, 
the Coast Guard publishes a periodic list 
of temporary security and safety zones 
which have been established throughout 
the United States. Permanent safety and 
security zones, and certain temporary 
zones are not included in this list. 
Permanent zones are published in their 
entirely in the Federal Register just as- 
any other rulemaking. Temporary zones 
are also published in their entirety if 
sufficient time is available to do so 
before they are placed in effect or 
terminated. 

Non-major safety zones and security 
zones have been exempted from review 
under E.O. 12291 because of their 
emergency nature and temporary 
effectiveness. 


List of Subjects 
33 CFR Part 100 

Marine safety, Navigation (water). 
33 CFR Part 165 

Harbors, Marine safety, Waterways. 
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DEPARTMENT OF EDUCATION 
34 CFR Part 636 


Supplemental Funds Program for 
Cooperative Education 


AGENCY: Education Department. 
ACTION: Final Regulations. 


SuMMARY: The Secretary issues 
regulations governing the award of 
certain unused College Work-Study 
Program funds under the Supplemental 
Funds Program for Cooperative 
Education. The regulations are 
published to implement statutory 
provisions that authorize the reallotment 
of these funds as supplemental funds to 
eligible institutions of higher education 
for use in initiating, improving, and 
expanding programs of Cooperative 
Education, as described in 34 CFR 
631.3(b), governing Title VIII of the 
Higher Education Act of 1965, as 
amended. These regulations inform 
potential grant recipients of the 
application procedures and distribution 
formula used by the Secretary in making 
awards under this part. 


EFFECTIVE DATE: Unless Congress takes 
certain adjournments, these regulations 
will take effect 45 days after publication 
in the Federal Register. If you want to 
know the effective date of these 
regulations, call or write the Department 
of Education contact person. At a future 
date the Secretary will publish a notice 
in the Federal Register stating the 
effective date of these regulations. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Barbara W. Freeman, (Room 3053, 
ROB-3), Department of Education, 400 
Maryland Ave., SW., Washington, D.C. 
20202. Telephone: (202) 245-2146. 


SUPPLEMENTARY INFORMATION: 


Background 

Section 442(d) of Title IV, Part C of the 
Higher Education Act of 1965, as 
amended (“Act”), authorizes the 
Secretary to give preference in 
reallotting the first 50 percent of unused 
College Work-Study Program funds as 
supplemental funds to eligible 
institutions of higher education for use 
in initiating, improving, and expanding 
programs of Cooperative Education 
administered in accordance with the 
regulations implementing Title VIII of 
the Act. For detailed information on the 
Title VIII program, and particularly the 
components that assist students, refer to 
34 CFR Parts 631. 632, and 633. 

Institutions of higher education are 
eligible to apply for supplemental funds 
if they conduct programs of cooperative 
education that offer students alternating 


or parallel periods of academic study 
and public or private employment that 
afford those students an opportunity to 
earn funds necessary for continuing and 
completing their education and, as far as 
practicable, give them work experience 
related to their academic or 
occupational objectives. 

Each eligible applicant will receive a 
proportionate share of the available 
funds, based on the ratio of the number 
of students assisted under its applicable 
program of cooperative education to the 
number of students assisted under those 
programs conducted by all eligible 
institutions applying for supplemental 
funds under this part. 

On August 4, 1981, the Secretary 
published in the Federal Register (Vol: 
46, No. 149, 46 FR 39804) final 
regulations governing awards made 
under this program only in fiscal year 
1981. The Secretary requested and 
received public comments on those final 
regulations. After considering the 
comments and reviewing the regulations 
for further opportunities to deregulate, 
the Secretary issues these final 
regulations which incorporate certain 
changes suggested by the public. 


Summary of Comments and Responses - 


A summary of the public comments 
received and the Secretary's responses 
to those comments are printed below. 
The comments and responses appear in 
the order that the referenced sections 
appear in these regulations. 


Section 636.4 Definitions that apply to 
this program. 


Comment. The commenter suggested 
that the definition of “Assisted” be 
clarified so that there is less ambiguity. 
The commenter further suggested that 
institutions be allowed to count students 
that have gone through the counseling, 
placement search, and assignment 
procedures but are not yet on a job. 

Response. No change has been made. 
A student who has benefited from all of 
the services offerd by the Cooperative 
Education project but has not yet begun 
work on a job during the reporting 
period (July 1 of one year until June 30 of 
the next year) may not be counted as a 
student “assisted” in a program of 
cooperative education during that 
reporting period but may be counted in 
the succeeding reporting period. 

Comment. Four commenters 
expressed concern about the minimum 
award level established by the 
Secretary. One commenter stated that 
the application of the threshold 
unlawfully enriched those institutions 
that received funds under this part by 
unjustly inflating their allocation. Three 
commenters suggested that the 
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Secretary establish a maximum award 
level. They expressed concern that a 
minimum threshold worked against 
newer programs of Cooperative 
Education, especially (in the opinion of 
one commenter) at institutions having a 
smaller enrollment. One of these 
commenters further suggested that the 
Secretary consider a sliding scale, 
geared toward extra help for the smaller 
schools, or that the Secretary establish a 
lower threshold, perhaps from $500 to 
$750, to prevent the need to award 
miniscule grants but still to encourage 
institutions with small programs of 
cooperative education to apply for 
unused College Work-Study funds. 
Response. A change has been made. 
The Secretary has established a 
minimum award level of $500. The 
Secretary has established a lower 
threshold to enable a greater number of 
institutions to qualify for awards, yet 
still avoid the issuance of miniscule 
grants and, thereby, impose a 
paperwork burden upon institutions to 
account for the expenditure of Federal 
dollars. The Secretary notes, however, 
that the minumum award level 
established for fiscal year 1981 did not 
necessarily mitigate against institutions 
with small enrollments. Whether an ~ 
institution assisted a sufficient number 
of students (155) to receive the minimum 
award of $2,500 depended primarily 
upon the extent of the institution's 
commitment to Cooperative Education. 


Executive Order 12291 


These regulations have been reviewed 
by the Department in accordance with 
Executive Order 12291. They are 
classified as non-major regulations 
because they do not meet the criteria for 
— regulations established in the 
order. 


Regulatory Flexibility Act Certification 


The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. A minimum 
award level of $500 is established to 
encourage applications from institutions 
with small programs, and paperwork 
compliance and reporting requirements 
are limited to relieve institutions of a 
paperwork burden. 


Invitation to Comment 


To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and its overall 
objective of reducing regulatory burden, 
public comment is invited on whether 
there may be further opportunities to 
reduce any regulatory burdens found in 
these regulations, especially with regard 
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to paperwork and compliance 
requirements. 


List of Subjects in 34 CFR Part 636 


Colleges and Universities, Education, 
Employment, Grant programs— 
education, Manpower training programs, 
Student aid, Students. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these regulations. 


Dated: April 27, 1982. 
(Catalog of Federal Domestic Assistance No. 
84.055E—Supplemental Funds Program for 
Cooperative Education) 
T. H. Bell, 
Secretary of Education. 

The Secretary revises Part 636 of Title 
34 of the Code of Federal Regulations to 
read as follows: 


PART 636—SUPPLEMENTAL FUNDS 
PROGRAM FOR COOPERATIVE 
EDUCATION 


Subpart A—General 


Sec. 
636.1 Supplemental Funds Program for 
Cooperative Education. 
636.2 Eligible grantees. 
636.3 Regulations that apply to this 
‘am. 


progr: 
636.4 Definitions that apply to this program. 


Subpart B—Activities the Secretary Assists 
Under This Program 

636.10 Eligible activities. 

Subpart C—How To Apply for a Grant 


636.20 Application information. 
636.21 Minimum award level. 


Subpart D—How the Secretary Makes a 
Grant 


636.30 Distribution of funds. 


Subpart E—Conditions a Grantee Must 
Meet . 
636.40 Allowable costs. 
636.41 Unallowable costs. 

Authority: Title IV, Part C, of the Higher 
Education Act of 1965, as amended (42 U.S.C. 
2752(d)), unless otherwise noted. 


Subpart A—General 


$636.1 Supplemental Funds Program for 
Cooperative Education. 

In awarding 50 percent of the unused 
College Work-Study Program funds that 
are available for reallotment as 
supplemental funds, the Secretary gives 
preference to eligible institutions of 
higher education for use in initiating, 
improving, and expanding programs of 
cooperative education that offer 
students alternating or parallel periods 


of academic study and public or private 


~employment that— 


(a) Afford students the opportunity to 
earn funds necessary for continuing and 
completing their education; and 

(b) As far as practicable, give students 
work experience related to their 
academic or occupational objectives. 


(42 U.S.C. 2752(d)) 


$636.2 Eligible grantees. 

The following are eligible to ) apply for 
grants under this part: 

(a) Institutions of higher education 
that conduct programs of cooperative 
education—as described in § 636.1—and 
propose to initiate programs of 
Cooperative Education, as defined in 34 
CFR 631.3(b) 

(b) Institutions of higher education 
that conduct programs of Cooperative 
Education—as defined in 34 CFR 
631.3(b)—and propose to improve and 
expand those programs. 


(20 U.S.C. 1133, 42 U.S.C. 2752{d)) 


§636.3 Regulations that apply to this 
program. 

The following regulations apply to 
institutions receiving funds under this 


part: 

(a) The Education Department 
General Administrative Regulations 
(EDGAR) in 34 CFR Part 75 (Direct 
Grant Programs) and 34 CFR Part 77 
(Definitions). 

(b) The regulations in this Part 636. 


(20 U.S.C. 1221e-3{a){1), 1193, 42 U.S.C. 
2752(d)) 


§636.4 Definitions that apply to this 
program. 

(a) Definitions in EDGAR. The 
following terms used in this part are 
defined in 34 CFR Part 77: 


Applicant 
Application 
Contract 
EDGAR 
Equipment 
Grant 
Grantee 
Secretary 


(b) Definitions in ~ Cooperative 
Education Program. The following terms 
used in this part are defined in 34 CFR 
Part 631: 


Act 

Alternating periods of study and employment 
Cooperative Education 

Institutions of higher education 

Parallel periods of study and employment 
Student 


(c) Definitions that apply to this part. 
The following definitions apply to this 
part: 


“Assisted” means both of the 
following: 

(1) Received academic and career 
counseling; and 

(2) Was placed in a work experience 
by a program of cooperative education. 

“College Work-Study Program award 
year” means the period between July 1 
of one year and June 30 of the next year. 

“Expand Cooperative Education” 
means offer Cocperative Education, as 
defined in 34 CFR 631.3(b), to students in 
an academic department or discipline 
not presently participating in a program 
of Cooperative Education, or increase 
the number of students served in a 
program of Cooperative Education. 

“Full-time equivalent student” means 
two or more students whose credit 
hours, when combined, equal the 
number of credit hours that a full-time 
student at that institution of higher 
education is required to carry. 

“Improve Cooperative Education” 
means provide additional support to a 
program of Cooperative Education, as 
defined in 34 CFR 631.3(b). 

“Initiate Cooperative Education” 
means bring an existing program of 
cooperative education—as described in 
§ 636.1—into conformity with a program 
of Cooperative Education, as defined in 
34 CFR 631.3(b). 

(20 U.S.C. 1221e-3(a}{1), 1133, 42 U.S.C. 
2752(d)) 


Subpart B—Activities the Secretary 
Assists Under This Program 


§ 636.10 Eligible activities. 

Supplemental funds shall be used for 
initiating, improving, and expanding 
programs of Cooperative Education, as 
defined in 34 CFR 631.3(b). 


{42 U.S.C. 2752(d)) 


Subpart C—How To Apply for a Grant 


§ 636.20 Application information. 

(a) To receive funds under this part, 
an institution of higher education must 
submit an application to the Secretary 
on official institutional stationery and at 
such time as the Secretary may require. 

(b) An application must contain— 

(1) The number of full-time students 
assisted by the institution's program of 
cooperative education during the most 
recently completed College Work-Study 
Program award year; 

(2) The number of full-time equivalent 
students assisted by the institution’s 
program of cooperative education during 
the most recently completed College 
Work-Study Program award year; and 
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(3) A narrative budget describing how 
the funds will be used for initiating, 
improving, and expanding a program of 
Cooperative Education. The budget must 
be submitted to the Department of 
Education after the Secretary advises 
the institution of the amount of the grant 
to be awarded. 

{c) In calculating the number of 
students assisted in a program of 
cooperative education, an applicant may 
include students assisted under the 
College Work-Study Program. 


(20 U.S.C. 1133, 42 U.S.C. 2752(d)) 


§ 636.21 Minimum award level. 


The Secretary will not issue an award 
to an institution that does not qualify, 
under the formula specified in § 636.30, 
for an award of at least $500. 


(20 U.S.C, 1221e-3{a)(1), 42 U.S.C. 2752(d)) 


Subpart D—How the Secretary Makes 
a Grant 


§ 636.30 Distribution of funds. 


The Secretary awards supplemental 
funds available for distributi_n under 
this part in accordance with the formula 
contained in Section 442(d)(2) of the 
Higher Education Act of 1965, as 
amended. Under that formula, each 
eligible institution’s share of 
supplemental funds is based on a ratio 


programs of cooper- 
ative education in all eligible ap- 
plicant institutions 


(20 U.S.C. 1221e-3(a}(1), 42 U.S.C. 2752(d)) 


Subpart E—Conditions a Grantee Must 
Meet 


§ 636.40 Allowable costs. 


A grantee may pay from its grant 
those costs allowed under 34 CFR 75.530 
and 34 CFR 631.40. 


(20 U.S.C. 1221e-3(a}{1), 1133, 42 U.S.C. 
2752{d)) 


§ 636.41 Unallowable costs. 


A grantee may not use its grant to pay 
for those costs disallowed under 34 CFR 
75.519, 34 CFR 75.530 through 75.533 or 
34 CFR 631.41. 


(20 U.S.C. 1221e-3(a)(1), 1133, 42 U.S.C. 
2752(d)) 


(FR Doc. 82-11988 Filed 4-30-82; 8:45 am] 
BILLING CODE 4000-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-9-FRL-1968-8] 


Approval and Promuilgation of 
implementation Plans; California 
Nonattainment Area Plans 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of final rulemaking. 


summary: On September 5, 1980, the 
Environmental Protection Agency (EPA) 
published a notice of proposed 
rulemaking concerning the Sacramento 
Valley Air Basin nonattainment area 
plan (NAP) for ozone and Carbon 
Monoxide (CO). Today's notice 
conditionally approves the NAP for 
Butte, Sutter, and Yuba Counties with 
respect to Part D of the Clean Air Act, 
“Plan Requirements for Nonattainment 
Area.” 


DATE: This action is effective May 3, 
1982. 

ApDpRESs: A copy of the NAP is located 
at: The Office of the Federal Register, 
1100 “L” Street, NW., Room 8401, 
Washington, D.C. 20408. 

FOR FURTHER INFORMATION CONTACT: 
David Howecamp, Acting Director, Air 
and Hazardous Materials Division, 
Environmental Protection Agency, 
Region 9, 215 Fremont Street, San 
Francisco, CA 94105, Attn: Douglas 
Grano, (415) 974-8222, 


SUPPLEMENTARY INFORMATION: 


Background 


On November 13, 1979, the California 
Air Resources Board (ARB), submitted 
revisions to the California State 
Implementation Plan (SIP) consisting of 
a control strategy and regulations for the 
Sacramento Valley Air Basin. These 
revisions, which comprise the 
Sacramento Valley Air Basin NAP, are 
intended to provide for attainment of the 
ozone and CO national ambient air 
quality standards (NAAQS) in the 
Sacramento Valley Air Basin. 

On September 5, 1980 (45 FR 58883), 
EPA published a notice of proposed 
rulemaking for the NAP, which covers 
the Sacramento Metropolitan and Butte, 
Sutter, and Yuba nonattainment areas. 
That notice provides a description of the 
NAP, summarizes the applicable Clean 
Air Act requirements into 14 criteria, 
and proposed to approve, conditionally 
approve, or disapprove portions of the 
NAP. The September 5 notice should be 
used as a reference in reviewing today’s 
actions. 
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Supplemental Revisions 


After EPA’s review, which appears in 
the September 5, 1980 notice, the State 
submitted revisions to the NAP as 
discussed below. 


New Source Review (NSR) Rules 


The State submitted revised Sutter 
and Yuba County NSR Rules, both 
entitled 4.6, “Standards for Authority to 
Construct and Permit to Operate”, on 
January 28 and March 30, 1981, 
respectively. The revisions changed only 
the paragraph numbers. 


Volatile Organic Compound (VOC) 
Rules 


The following amendments were 
submitted by the State on the dates 
indicated: 


Sutter County 


Rule 3.8, “Storage and Transfer of 
Gasoline,” submitted on January 28, 
1981. 

Rule 3.14, “Solvent Degreasing,” 
submitted on January 28, 1981. 

Rule 3.15, “Architectural Coating,” 
submitted on January 28, 1981. 


Yuba County 


Rule 3.8, “Storage and Transfer of 
Gasoline,” submitted on March 30, 
1981. 

Rule 3.12, “Organic Solvents,” submitted 
on March 30, 1981. 

Rule 3.15, “Architectural Coatings,” 
submitted on March 30, 1981. 


Rule 3.8 for both Counties was 
renumbered and paragraph (c)(2) of the 
Rule was amended to insure that the 
rule requires at least 90% emission 
reduction. The amendment corrects a 
deficiency described in EPA's 
September 5, 1980 proposal notice. Rules 
3.12, 3.14, and 3.15 for the two Counties 
have been renumbered only. 

EPA has determined that “good 
cause” exists to approve the above NSR 
and VOC rules without further notice 
and opportunity for public comment 
since the revisions are not substantive 
or satisfy conditions of approval. 


Public Comments 


During the public comment period, 
EPA received, in an October 9, 1980 
letter, comments from the ARB 
concerning the South Central Coast, San 
Joaquin Valley and Sacramento Valley 
Air Basin NAPs. Those comments, 
except as discussed below for Butte 
County, were addressed by EPA in a 
final rulemaking notice for the San 
Joaquin Valley NAP published on 
August 21, 1981 (46 FR 42450) and are 
not repeated in this notice. 
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In response to the proposed condition 
calling for the submittal of an Annual 
Report for Butte County, the ARB 
indicated that they will ensure this 
report is submitted. EPA accepts ARB’s 
commitment and therefore deletes the 
condition. 

EPA also received a letter dated 
November 14, 1980 from the ARB 
concerning rules that were proposed to 
be approved with conditions. The ARB 
provided documentation that cutback 
asphalt operations did not exceed 100 
tons/year in either Butte, Sutter, or Yuba 
Counties. Further, ARB commented that 
Sutter County Rule 2.16, “Storage and 
Transfer of Gasoline,” requires 90% 
control. ARB requested that the 
conditions of approval for these rules be 
deleted. 

EPA agrees that the State’s November 
14 letter satisfies the proposed condition 
for certification that no major source 
exists for this source category, and 
therefore the condition is being removed 
from this final rulemaking action for all 
three counties. As described in the 
SUPPLEMENTAL REVISIONS section of 
this notice, Sutter Rule 2.16 has been 
amended to correct the deficiency noted 
by EPA and the condition is therefore 
deleted. 


EPA Actions 


Introduction 


The criteria used in EPA's review are 
detailed in the General Preamble and 
four supplements referenced in the 
notice of proposed rulemaking. 

While EPA’s evaluation of the NAP 
for ozone includes use of “Control 
Technique Guidelines” (““CTG’s”) 
documents a's a “presumptive norm,” the 
states may adjust the recommended 
controls or develop requirements which 
are not based on the CTG’s, provided 
that they submit information supporting 
their decisions. 

It should be noted that action may be 
taken on a portion of a NAP for a 
specific pollutant or rule. Therefore, a 
portion of a NAP may be adequate for 
one pollutant but inadequate for others. 
Further, a rule may be adequate under 
section 110, but inadequate under 
section 172 or 173 of the Act. EPA's 
policy is to take final action on all 
portions of a NAP for each pollutant. 
Therefore, this notice contains a series — 
of actions for each pollutant and for 
each portion of the NAP rather than a 
single action. One of the following three 
actions may be taken for each portion of 
the NAP: 

1. Disapproval where deficiencies are 
of such magnitude as to significantly 
interfere with the basic objective of the 
NAP; or 


2. Approval where the portion of the 
NAP under consideration meets all 
requirements; or 

3. Approval with conditions where 
deficiencies exist, but where the effect 
of the deficiency is not judged to be 
major and where the State has agreed to 
take those steps necessary to correct the 
deficiency. In this case, it is EPA’s 
understanding that the State will 
proceed expeditiously to correct the 
noted deficiency by certain dates. 

For further information, see the 
supplements to EPA’s General Preamble. 
EPA’s final actions described below 
are based on the proposed rulemaking 

notice, supplemental revisions 
submitted by the State, and public 
comments received by EPA. 
Approved Portions of the NAP 

EPA is taking final action under 
Section 110 of the Clean Air Act to 
approve the following rules since they 
provide emission limits necessary to 
insure attainment of the NAAQS: Butte 


~County rules 2.12.a.d, 2.12.f, and 4-5; 


Sutter County rules 3.8, 3.14 and 3.15; 
and Yuba County rules 3.8, 3.12 and 3.15. 
EPA is also taking final action under 

Section 172 of the Act to approve Butte 
County Rule 2-12.b, Sutter County Rule 
3.8 and Yuba County Rule 3.8 since they 
fully satisfy the requirement for 


reasonably available control technology. 


As proposed in the September 5, 1980 
notice, and as discussed in the PUBLIC 
COMMENT and SUPPLEMENTAL 
REVISIONS sections of this notice, EPA 
is taking final action under Section 172 
to approve the following portion of the 
Sacramento Valley NAP for the Butte, 
Sutter and Yuba County nonattainment 
areas. 

Emission inventory, modeling, 
emission reduction estimates, 
attainment provision, reasonable further 
progress (RFP), emissions growth, 
legally adopted measures, annual 
reporting, resources, public and 
government involvement, and public 
hearing. 

Conditionally Approved Portions of the 
NAP 


As discussed in the September 5 
notice the permit program portion of the 
NAP for the Butte, Sutter, and Yuba 
County nonattainment areas contains 
minor deficiencies with respect to 
section 173. Since the State and the 
Counties have assured EPA that they 
will submit the material to correct the 
minor deficiencies EPA takes final 
action to approve this portion of the 
Sacramento Valley Air Basin NAP with 
the following condition. 

By August 2, 1982, the NSR rules for 
the three counties must be revised to 
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.meet the requirements in EPA’s 


amended regulations for NSR under 
Section 173 of the Clean Air Act (May 
13, 1980, 45 FR 31307 and August 7, 1980, 
45 FR 52676). 


Final Overall Action on the NAP for 
Butte, Sutter and Yuba Counties 


Since the Sacramento Valley Air 
Basin NAP for ozone and CO for Butte, 
Sutter, and Yuba counties contains only 
minor deficiencies and since the State 
has provided assurances to correct these 
deficiencies, EPA is taking final action 
to conditionally approve the NAP 
overall for these counties with respect to 
Part D. As a result, fhe current 
prohibition on construction of certain 
sources is no longer in effect in these 
counties. 

Regulatory Process 

In those areas for which the State of 
California has submitted approvable or 
conditionally approvable NAPs in 
accordance with the requirements of 
Part D of the Clean Air Act, EPA has a 
responsibility to take final action as 
soon as possible in order to lift the 
construction prohibition. Since the State 
has submitted a conditionally 
approvable NAP for the counties 
discussed in this notice, EPA finds that 
good cause exists for making this action 
immediately effective. 

' The new SIP requirements approved 
or conditionally approved by today’s 
notice are an addition to the existing SIP 
and do not supersede or replace the 
“old” SIP requirements until a source 
comes into compliance with the new 
requirements. For further information, 
see EPA’s General Preamble. 

As a result of approval of certain 
portions of the NAP, EPA is taking final 
action to rescind the following 
analogous portions of 40 CFR Part 52 for 
the counties indicated: 


Butte County 


§ 52.254 Organic solvent usage, 
paragraph (m). 

§52.255 Gasoline transfer vapor 
control. 


Sutter County 


§52.254 Organic solvent usage, 
paragraph (m). 

Yuba County 

§52.246 Control of dry cleaning 
solvent vapor losses. 

§52.252 Control of degreasing 
operations. 

§52.253 Metal surface coating thinner 
and reducer. 

§ 52.254 Organic solvent usage. 





Under Executive Order 12291, EPA 
must judge whether a rulemaking action 
is “major”. This regulation is not 
“major” because it approves state and 
local actions and imposes no new 
requirements. As required by Executive 
Order 12291, this regulation was 
submitted to the Office of Management 
and Budget (OMB) for review. 

Under the Clean Air Act, any petitions 
for judicial review of this action must be 
filed in the United States Court of 
Appeals for the appropriate circuit by 
July 2, 1982. This action may not be 
challenged later in proceeding to enforce 
its requirements. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act, I certify that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. This action 
merely approves state actions. This 
action imposes no new requirements. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
California was approved by the Director of 
the Federal Register on July 1, 1981. 
{Sections 110, 129, 171-178, and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410, 
7429, 7501-7508, and 7601(a))) 

Dated: April 22, 1982. 

Anne M. Gorsuch, 
Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Subpart F—California 


Subpart F of Part 52 of Chapter I, Title 
40 of the Code of Federal Regulations is 
amended as follows: 

1. Section 52.220 is amended by 
adding paragraphs (c)(58)(v), (89)(iii), 
(91)(ii), and (98) as follows: 


§ 52.220 Identification of plan. 

(c) * * & 

(58) ene 

(v) Butte County APCD. 

(A) New or amended Rules 2.12a, 
2.12b, 2.12c, and 2.12d. 

(89) *** 

(iii) Yuba County APCD. 

(A) Amended rules 3.8, 3.12, and 3.15. 


* * * * 


(91) eee 

(i) sae 

(ii) The Sacramento Valley Air Basin 
Control Strategy [Chapter 13 of the 


Comprehensive Revisions to the State of 
California Implementation Plan for the 
Attainment and Maintenance of 
Ambient Air Quality Standards]: those 
portions pertaining to Butte, Yuba, and 
Sutter Counties, including the following 
rules: 

(A) Butte County APCD Rules 2.12f 
and 4-5. 

(98) Revised regulations for the 
following APCDs, submitted on January 
28, 1981, by the Governor's designee. 

(i) Sutter County APCD. 

(A) Amended Rules 3.8, 3.14, and 3.15. 

2. Section 52.223 is amended by 
adding paragraph (b)(7) as follows: 


§52.223 Approval status. 


* * * * * 


(b) **e 

(7) Sacramento Valley Air Basin. 
(i) Butte County for O; and CO. 
(ii) Sutter County for Os. 


5. Section 52.246 is amended by 
adding paragraph (b)(1)(iii) as follows: 


§ 52.246 Control of dry cleaning solvent 
vapor losses. 


* * * * * 


(b) eee 
1 see 
(iii) Yuba County APCD. 
6. Section 52.252 is amended by 
adding paragraph (b)(1)(iii) as follows: 


§ 52.252 Control of degreasing 
operations. 


* * * * 


[ats 


1 ee 
(iii) Yuba County APCD. 


7. Section 52.253 is amended by 
adding paragraph (b)(1){iv) as follows: 


§ 52.253 Metal surface coating thinner and 
reducer. 


* * * e * 


(b)* ** 
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(iii) Yuba County for Os, 
3. Section 52.232 is amended by 
adding paragraph (a)(12) as follows: 


§ 52.232 Part D Conditional approval. 
a eke 

(12) Butte, Sutter and Yuba County 
APCDs. 

(i) For Ozone: 

(A) By August 2, 1982, the NSR rules 
for the counties discussed in this notice 
must be revised to meet the 
requirements in EPA’s amended 
regulations for NSR under section 173 of 
the Clean Air Act (May 13, 1980, 45 FR 
31307 and August 7, 1980, 45 FR 52676). 

4. In § 52.238 the entries for the Butte, 
Sutter, and Yuba Counties in the 
Sacramento Valley Intrastate are 
revised as follows: 


§52.238 Attainment dates for national 
standards. 


(iv) Yuba County APCD. 
8. Section 52.254 is amended by 
adding paragraph (a)(3){v) and (5) as 
follows: 


§ 52.254 Organic solvent usage. 

(a) ee * 

(3) zee 

(v) Yuba County APCD. 
(5) In the following portions of the 
Sacramento Valley Intrastate Region, 
paragraph (m) of this section is 
rescinded. 

(i) Butte County APCD. 

(ii) Sutter County APCD. 
9. Section 52.255 is amended by 
adding paragraph (b)(3)(xiii) as follows: 


§ 52.255 Gasoline transfer vapor control. 
» « “ # os 
yere 


(*'* 
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(xiii) Butte County APCD. 


[FR Doc. 82-11861 Filed 4-30-82; 6:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-6-FRL-2094-5] 


a and Promulgation of State 

tion Plans: Texas 
Suiesesten of Volatile Organic 
Compound (VOC) Regulations for Set 
il Control Technique Guideline 
Sources 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rulemaking. 


SUMMARY: This action approves 
revisions to the Texas State 
Implementation Plan (SIP) which were 
submitted by the Governor on July 25, 
1980 and proposed for approval by EPA 
in the February 11, 1982 issue of the 
Federal Register (at 47 FR 6296). 
Specifically, the State revised the 
General Rules and Regulation V to 
include new definitions and legally 
enforceable regulations for the source 
categories addressed in the EPA Control 
Technique Guideline (CTG) documents 
issued between January 1978 and 
January 1979 (Set II CTGs). These 
additional control measures are required 
as part of the ozone nonattainment area 
control strategies developed to meet the 
requirements of Part D of the Clean Air 
Act (hereinafter referred to as the Act). 
EFFECTIVE DATE: Effective on June 2, 
1982. 

ADDRESSES: Incorporation by reference 

material is available for inspection 

during normal business hours at the 
following locations: 

The Office of the Federal Register, 1100 
L Street, NW., Rm 8401, Washington, 
D.C. 20460. 

EPA, Public Information Reference Unit, 
401 M Street, SW., Rm 2922, 
Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 

Donna M. Ascenzi, SIP Section, Air and 

Waste Management Division, U.S. EPA, 

Region 6, 1201 Elm Street, Dallas, Texas 

75270, (214) 767-1518. 

SUPPLEMENTARY INFORMATION: On July 

25, 1980, the Governor of Texas 

submitted, among other things, revisions 

to the General Rules and Regulation V. 

These revisions had been submitted in 

response to the requirement that, for the 

stationary source portion of an 
approvable ozone SIP, States provide for 
the adoption and submittal of legally 
enforceable regulations that reflect the 
application of reasonably available 


control technology (RACT) for VOC 
sources covered by the Set II CTGs. The 
revisions to Regulation V consisted of 
legally enforceable regulations for the 
following Set Il CTG source categories: 
petroleum liquid storage in external 
floating roof tanks, leaks from gasoline 
tank trucks, surface coating of 
miscellaneous metal parts and products 
and flat wood paneling, graphic arts, 
perchloroethylene dry cleaning, 
pharmaceutical manufacture, and 
petroleum refinery fugitive emissions. 
The submittal also contained revisions 
to the General Rules, which included 
definitions of new terms used in 
conjunction with the above mentioned 
source categories. 

EPA reviewed the State’s submittal 
and in the February 11, 1982 issue of the 
Federal Register, proposed approval of 
the revisions for the reasons specified in 
the Agency’s evaluation report *, and 
solicited public comment on the 
Agency’s proposed action. No comments 
were received. 

In that notice, EPA also noted that the 
submitted regulations represented 
RACT, except for the following. 

1. In §115.193(b), the State provided 
an exemption for surface coating 
operations for miscellaneous metal parts 
and products which will emit, when 
uncontrolled, less than 100 pounds per 
day. EPA proposed to approve this 
portion of Regulation V with the 
understanding that the State would 
provide an evaluation of how this 
exemption affects the reductions 
achieved from this source category. 

2. Regulation V did not include 
appropriate test methods and 
procedures for determining whether the 
following Set If CTG source categories 
comply with the applicable standards 
and/or emission limitations: (1) Surface 
coating of miscellaneous metal parts 
and products and flat wood paneling, (2) 
graphic arts, (3) pharmaceutical 
manufacture, (4) petroleum refinery 
fugitive emissions, (5) perchloroethylene 
oe Sat and (6) gasoline tank truck 

eaks. 

Regarding the first item noted above, 
on December 15, 1981, the State : 
submitted the required documentation 
which indicated that the exemption 
would not-significantly impact on the 
reductions achieved from the source 
category. Therefore, EPA is hereby 
approving this portion of Regulation V. 

In regard to the second item, EPA 
noted in the proposal notice that without 
appropriate test methods and 
procedures, these regulations were 


1 EPA Review of Texas’ State Implementation 
Plan Revisions for the Set Il CTG Source Categories, 
May 1981. 


federally unenforceable. EPA also noted 
that, for purposes of federal 
enforcement, 40 CFR Part 60 i 

test methods and procedures that would 
apply to the first three source categories 
listed above. For the remaining three 
categories, EPA proposed to use the 
applicable test methods and procedures 
that the Agency approved for Louisiana 
on October 29, 1981 (at 46 FR 53412). 
Therefore, on this basis, EPA is 
approving these portions of Regulation 
V. By this action, EPA is approving the 
revisions as submitted and promulgating 
the Louisiana test methods and 
procedures for the last three source 
catégories noted above. 

Under Executive Order 12291, today’s 
action is not “Major.” It has been 
submitted to the Office of Management 
and Budget (OMB) for review. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit within 60 days of today’s date. 
This action may not be challenged later 
in proceedings to enforce its 
requirements. (See section 307(b)(2)). 

Incorporation by reference of the 
State Implementation Plan for Texas 
was approved by the Director of the 
Federal Register on July 1, 1981. 

This notice of final rulemaking is 
issued under the authority of sections 
110{a) and 172 of the Clean Air Act, 42 
U.S.C. 7410{a) and 7502. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, carbon monoxice, 
Hydrocarbons. 

Dated: April 26, 1982. 

Anne M. Gorsuch, 
Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart SS—Texas 


1. In § 52.2270, paragraph (c) is 
amended by adding a new subparagraph 
(32) which reads as follows: 


§ 52.2270 identification of plan. 
“ . - + x 


* Ni 


(32) Revisions to the General Rules 
{i.e., the addition of definitions for 
liquid-mounted seal, miscellaneous 
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metal parts and products, factory 
surface coating of flat wood paneling, 
vapor tight, and waxy high pour point 
crude oil) and Regulation V (i.e., 
§§ 115.101-106, § 115.191 (9) and (10), 
§ 115.193, § 115.194, §§ 115.201-203, 
§§ 115.221-223, §§ 115.231-233, 
§§ 115.251-255. $§ 115.261-264, and 
§§ 115.421-424} were adopted by the 
Texas Air Control Board on July 11, 1980 
and submitted by the Governor on July 
25, 1980. 

2. Section 52.2275 is amended by 
adding a new paragraph (d) which reads 
as follows: 


§ 52.2275 Control strategy and 
regulations: Ozone. 

(d) For purposes of federal 
enforcement, the following test methods 
shall be used: 

(1) For perchloroethylene dry cleaning 
systems regulated under §§ 115.221-223 
of Regulation V of the Texas Air Control 
Board (TACB) Regulations, compliance 
with the requirements therein shall be 
determined by the test methods and 
procedures specified in Regulation 22.19 
of the Louisiana Environmental Control 
Commission (LECC) Regulations as 
adopted by the LECC on November 27, 
1979 and approved by EPA on October 
29, 1981. (See 40 CFR 52.970.) 

(2) For petroleum refineries regulated 
under §§ 115.251-255 of Regulation V of 
the TACB Regulations, compliance with 
the requirements therein shall be 
determined by the test methods and 
procedures specified in Regulation 22.21 
of the LECC Regulations as adopted by 
the LECC on November 27, 1979 and 
approved by EPA on October 29, 1981. 
(See 40 CFR 52.970.) 

(3) For gasoline tank trucks regulated 
under §§ 115.261-264 of Regulation V of 
the TACB Regulations, compliance with 
the requirements therein shall be 
determined by the test methods and 
procedures specified in Regulation 22.22 
of the LECC Regulations as adopted by 
the LECC on November 27, 1979 and 
approved by EPA on October 29, 1981. 
(See 40 CFR 52.970.) 

[FR Doc. 82-1950 Filed 4-90-82; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-6-FRL-2098-8] 


Approval and Promuigation of 
Revisions to the New Mexico State 
implementation Plan Regarding - 
Maintenance of Pay for Sources 
Subject to Nonferrous Smelter Orders 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rulemaking. 


SUMMARY: The purpose of this notice is 


to approve a minor revision to the New 
Mexico State Implementation Plan (SIP) 
in fulfillment of section 110({a)(6) of the 
Clean Air Act Amendments of 1977. 
This revision is one of several 
amendments that were submitted to the 
Environmental Protection Agency (EPA) 
by the Governor on September 26, 1979, 
and relates to maintenance of pay 
provisions for employees of sources 
subject to nonferrous smelter orders 
which depend on a supplemental or 
intermittent control system for 
compliance with the National Ambient 
Air Quality Standards (NAAQS). In 
reviewing the State’s submittal, EPA 
assessed the ability of the revision to 
meet the requirements of the 1977 
amendments. The revision being acted 
on today is a non-Part D requirement. 
Other amendments submitted on 
September 26, 1979, are presently under 
review in the Regional Office and will 
be acted upon shortly. 

EFFECTIVE DATE: This action will be 


’ effective on July 2, 1982, unless notice is 


received by June 2, 1982 that someone 

wishes to submit adverse or critical 

comments. 

ADDRESSES: A copy of the State’s 

submittals and incorporation by 

reference materials are available for 
review during normal business hours at 
the following locations: - 

The Office of the Federal Register, 1100 
L Street, NW., Room 8401, 
Washington, D.C. 20460 

Environmental Protection Agency, 
Public Information Reference Unit 
(PM-213), EPA Library, 401 M Street, 
SW., Washington, D.C. 20460 

Environmental Protection Agency, Air 
Branch, Region 6, 1201 Elm Street, 
Dallas, Texas 75270 

FOR FURTHER INFORMATION CONTACT: 

John R. Helpola, Chief, State Programs 

Section, Air Branch, Air and Waste 

Management Division, EPA Region 6, 

1201 Elm Street, Dallas, Texas 75270. 

Phone: (214) 767-2742 or FTS 729-2742. 

SUPPLEMENTARY INFORMATION: On 

September 26, 1979, the New Mexico 

Environmental Improvement Board 

(NMEID) submitted a revision to the SIP 

in fulfillment of the Clean Air Act 

Amendments of 1977. This revision 

(Section 74-2-11.1B of the New Mexico 

Air Quality Control Act) was submitted 

by the Governor and relates to new 

requirements for maintenance of pay for 
employees of sources subject to 
nonferrous smelter orders which depend 
on a supplementary control system 

(SCS) for-compliance with the National 

Ambient Air Quality Standards 


‘ 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


(NAAQS). EPA has reviewed the State’s 
submittal and developed an Evaluation 
Report! which describes the new 1977 
requirements and evaluates the State’s 
efforts to satisfy those requirements. 
This evaluation report is available for 
review during normal business hours at 


_ the addresses listed above. 


The New Mexico Environmental 
Improvement Board has revised the New 
Mexico Implementation Plan to include 
the following requirement: Section 
110(a)(6) of the Clean Air Act states that 
the SIP shall provide that an owner or 
operator of any source which uses a 
supplemental, or intermittent control 
system for the purpose of meeting the 
requirements under section 113(d) and 
section 119 (relating to primary 
nonferrous smelter orders) of the Clean 
Air Act may not temporarily reduce the 
pay of any employee by reason of the 
use of such supplemental or intermittent 
or other dispersion dependent contro] 
system. This “maintenance of pay” 
requirement applies only to those SIPs 
which depend on the use of such 
systems in order to comply with the 
NAAQS. The NMEID has imposed and 
adopted maintenance of pay 
requirements under the New Mexico Air 
Quality Contro! Act (Section 74-2-11.1B) 
for sources operating under a nonferrous 
smelter order (NSO). This provision 
meets the requirements of section 
110(a)(6) dealing with NSOs; however, it 
does not address section 113(d) orders. 
The State has indicated it does not 
presently have any section 113(d) orders 
in existence nor would it incorporate a 
supplemental control system in any 
future section 113(d) order. 

The revision included in this approval 
notice is considered minor in nature and 
noncontroversial. EPA is approving it 
without prior proposal. This action will 
be effective July 2, 1982. However, if 
notice is received within 30 days that 
someone wishes to submit adverse or 
critical comments, this action will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 


1 Evaluation Report for Revisions to the New 
Mexico State Implementation Plan regarding 
maintenance of pay for sources subject to 
nonferrous orders as required by the 1977 Clean Air 
Act Amendments. 
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Under section 307(b)(1) of the Act 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action must not be challenged later in 
the proceedings to enforce its 
requirements. (See section 307(b)(2).) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. - 

Incorporation by reference of the 
State Implementation Plan for the State 
of New Mexico was approved by the 
Director of the Federal Register on July 
1, 1981. This notice of final rulemaking is 
issued under the authority of section 110 
of the Clean Air Act, as amended, 42 
U.S.C. 7410. 


List of Subjects in 40 CR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, lead, 
Particulate matter, Carbon monoxide, 
and Hydrocarbons. 


Dated: April 26, 1982. 
Anne M. Gorsuch, 
Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart GG—New Mexico 


§ 52.1620 [Amended] 

1. In § 52.1620, paragraph (c) is 
amended by adding paragraph (25) as 
follows: 

* * * * * 

(c) * * * 

(25) Revision to the plan for 
maintenance of pay for sources subject 
to nonferrous smelter orders (Section 
74-2-11.1B of the New Mexico Air 
Quality Control Act) was submitted by 
the Governor on September 26, 1979. 
[FR Doc. 82-11951 Filed 4-30-82; 8:45 am] 

BILLING CODE 6560-50-M 


40 CFR Part 52 


Approval of Revisions to the Virginia 
implementation Plan 

[EPA Docket No. AH300dVA; A-3-FRL- 
2047-1] 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 


sumMARY: A revision to the Virginia 
State Implementation Plan (SIP) for the 


attainment of ozone and carbon 

monoxide standards was submitted to 

the Environmental Protection Agency 

(EPA) by the Governor on February 16, 

1981. The intended effect of the revision 

is to meet the requirements of Part D of 

the Clean Air Act, amended, “Plan 

Requirements for Nonattainment 

Areas.” The revision pertains only to the 

Richmond nonattainment area and 

includes deletion of the automobile 

Inspection and Maintenance (I/M) 

requirements for this area. 

EFFECTIVE DATE: June 2, 1982. 

ADDRESSES: Copies of the revision, 

accompanying support material, and the 

comments received by EPA during the 
public comment period are available for 
public inspection during normal 
business hours at the following 
locations: 

U.S. Environmental Protection Agency, 
Air Media & Energy Branch, Curtis 
Building, 6th and Walnut Streets, 
Philadelphia, Pennsylvania 19106, 
Attn: Ms. Patricia Sheridan 

Public Information Reference Unit, 
Room 2922, EPA Library, U.S. 
Environmental Protection Agency, 401 
“M” Street, SW. (Waterside Mall), 
Washington, D.C. 20460 

Virginia State Air Pollution Control 
Board, Ninth Street Office Building, 
Room 801, Richmond, Virginia 23219, 
Attn: Mr. John M. Daniel, Jr. 

Office of the Federal Register, 1100 L 
Street, NW., Room 8401, Washington, 
D.C. 20408 

FOR FURTHER INFORMATION CONTACT: 

Ms. Eileen M. Glen (3AW13), Air Media 

& Energy Branch, Environmental 

Protection Agency, Sixth and Walnut 

Streets, Philadelphia, Pennsylvania 

19106, Telephone (215) 597-8187. 

SUPPLEMENTARY INFORMATION: The 

subject of this Notice is a February 16, 

1981 submittal which deals only with the 

Richmond nonattainment plan. A 

detailed discussion of the criteria for 

evaluating nonattainment area plans 
and revisions thereto appeared in the 

Proposed Rulemaking published in the 

Federal Register on September 14, 1981 

at 46 FR 45629. Also in that Federal 

Register Notice is a summary of the 

basic requirements for nonattainment 

area plans as contained in Section 

172(b) of the Clean Air Act and a 

detailed analysis of this revision’s 

compliance with those requirements. 
This section is divided into four 
categories entitled Description and 

Evaluation, Public Comments, and 

Conclusion. The Description and 

Evaluation section describes each area 

of the submittal and EPA's findings. The 

Public Comments section details the 

comments received and EPA's response. 


The Conclusion category is a closing 
section which approves the submittal. 


Description and Evaluation 


The following is a brief description of 
the proposed SIP revision submitted on 
February 16, 1981 and a summary of 
EPA‘s evaluation: 

Chapter 2—Air Quality Monitoring Data 
Analysis 

This chapter deletes and replaces the 
material submitted on January 11, 1979 
and December 17, 1979 by the 
Commonwealth. It contains the design 
value, the statistical procedures, and. 
monitoring methods used to 
demonstrate attainment and/or 
reasonable further p’ toward 
attainment of the standard. EPA hereby 
approves this material. 


Chapter 3—Control Strategy 


This chapter deletes and replaces the 
material submitted on January 11, 1979 
and December 17, 1979 by the 
Commonwealth. It also contains a plan 
for tracking growth and Reasonable 
Further Progress. 

This chapter also provides for the 
accommodative concept in dealing with 
new source growth in nonattainment 
areas. By letter dated April 15, 1980, the 
Commonwealth confirmed that any 
offsets required to allow new source 
growth would be processed under this 
system. However, the Commonwealth 
also agreed that should additional 
offsets by necessary, the administrative 
procedures contained in the EPA 
Emission Offset Interpretative Ruling 
would be followed. EPA hereby 
approves this material. 


Chapter 4—New Source Review (NSR) 


Chapter 4 is merely a summary of the 
Commonwealth's NSR program and is 
not affected by this submittal. 


Chapter 5—Regulations 


This submittal contains no changes to 
Chapter 5. 


Chapter 6—Emission Inventory 


This submittal contains provisions 
intended to delete and replace the 
provisions contained in the 
corresponding chapters submitted on 
January 11 and December 17, 1979. The 
inventory, which EPA had previously 
questioned (see 46 FR 20692, April 7, 
1981), is now acceptable. 


Chapter 7—Compliance Schedules 
This Chapter describes the historical 
procedure for dealing with compliance 


and the new requirements of Section 120 
of the Clean Air Act which allows a 





maximum of three years for a source to 
comply with a new or more stringent 
emission standard. 

The February 16, 1981 plan contained 
three alternate compliance schedules 
submitted pursuant to Section 4.02(f) of 
the Commonwealth’s regulations. 

EPA requested additional information 
and supporting material for each of 
these schedules. Part of this data was _ 
submitted as an addenda to the SIP by 
the Commonwealth on May 27, 1981 and 
EPA’s preliminary findings were 
detailed in the proposed rulemaking. By 
letter dated August 11, 1981, the 
Commonwealth withdrew the Fergusson 
and Reynolds schedules for further 
consideration as SIP revisions. EPA is 
deferring action on the compliance 
schedule for Westvaco until additional 
information is submitted. 


Chapter 8—Resources 


The February 16, 1981 submittal 
makes no changes to this chapter. 


Chapter 9—Inspection/Maintenance 


The February 16, 1981 submittal 
repeals the provisions contained in the 
corresponding chapters submitted 
January 11, 1979, December 17, 1979 and 
May 15, 1980. 

As a result of more recent air quality 
monitoring data, the control strategy 
demonstration (see Chapter 3) now 
shows that the implementation of this 
measure in the Richmond nonattainment 
area is not required. 


Chapter 10—Transportation Source 
Measures 


This submittal proposed deletion of 
many of the provisions of this chapter as 
submitted on January 11, 1979. 

Since the submittal of the above 
mentioned chapter, the control strategy 
for the nonattainment area has been 
revised and now shows that the ambient 
air quality standard will be attained on 
or before December 31, 1982 without the 
implementation of any transportation 
source measures. Therefore, the State 
proposed to withdraw those portions of 
the January 11,1979 revision of this 
chapter relative to Items 2 through 5 of 
Chapter 10. They do not propose to 
evaluate, adopt or implement any future 
transportation measures. Withdrawal of 
transportation control measures for the 
Richmond nonattainment area is 
acceptable. 


Chapter 11—Intergovernmental 
Responsibilities, Legal Authority, 
Consultation 

The Commonwealth has certified that 
the appropriate public hearings were 
held in accordance with State and 
Federal regulations and procedures. 


Chapter 12—Analysis of Effects 
This section is acceptable. 
Public Comments 


During the 60-day public comment 
period, EPA received only two letters. 
One, from the Richmond Area 
Metropolitan Transportation Planning 
Organization (MPO), supported the 
elimination of I/M and transportation 
control measures in the Richmond area. 
The other, from Reynolds Aluminum 
regarding their graphic arts alternate 
compliance schedule, confirmed that the 
company is preparing a revised control 
plan which will be submitted shortly. 


Conclusion 


The February 16, 1981 submittal is 
hereby approved, except for the 
compliance schedules discussed above, 
pursuant to sections 110 and 172 of the 
Clean Air Act. 

As a result of EPA's decision to 
approve these revisions to the Virginia 
Implementation Plan, 40 CFR Part 52, 

§ 52.2420 (Identification of Plan) is 
hereby being revised. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“Major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because this action only approves State 
actions and imposes no new 
requirements. 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. 

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that SIP 
approvals under Sections 110 and 172 of 
the Clean Air Act will not have a 
significant economic impact on a 
substantial number of small entities. 
This action only approves State actions. 
It imposes no new requirements, 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 


(42 U.S.C. 7401-7642) 
Dated: April 26, 1982. 
Anne M. Gorsuch, 
Administrator. 
List of Subjects in 40 CFR Part 52 


- Air Pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
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Particulate matter, Carbon monoxide, 
Hydrocarbons. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Title 40; Part 52 of the Code of Federal 
Regulations is amended as follows: 


Subpart VV—Virginia 


1. In § 52.2420, paragraph (c)(60) is 
added as follows: 


§52.2420 Identification of plan. 


* * * * * 


(c) ** 

(60) Revisions submitted on February 
16, 1981, except the compliance 
schedules contained in Chapter 7, by the 
Secretary of Commerce and Resources 
related to the ozone and carbon 
monoxide nonattainment plan for the 
Richmond area. 

[FR Doc. 82~11949 Filed 4-30-82; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
[A-6-FRL-2098-6] 


Approval and Promuigation of a 
Revision to the Arkansas State 
implementation Plan Regarding 
Maintenance of Employee Pay 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rulemaking. 


SUMMARY: The purpose of this notice is 
to approve a minor revision to the 
Arkansas State Implementation Plan 
(SIP) that was submitted by the 
Arkansas Department of Pollution 
Control and Ecology (ADPCE) on 
January 9, 1980, in fulfillment of the 
Federal Clean Air Act Amendments of 
1977. The Environmental Protection 
Agency (EPA) conditionally approved 
plan revisions on January 29, 1980, that 
were submitted to meet the 
requirements of Part D (Plan 
Requirements for Nonattainment Areas) 
of the Act. The revision being acted on 
today is a new non Part D requirement 
and relates to maintenance of employee 
pay when/if a source uses a 
supplemental, intermittent, or other 
dispersion dependent pollution control 
system in order to comply with the 
national ambient air quality standards. 
In reviewing the State's submittal, EPA 
assessed the ability of the revision to 
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meet the new requirements of the 1977 
amendments. 

EFFECTIVE DATE: This action will be 
effective on July 2, 1982 unless notice is 
received by June 2, 1982, that someone 
wishes to submit adverse or critical 
comments or requests a public hearing 
on the subject revision. 


ADDRESSES: A copy of the State’s 
submittals and incorporation by 
reference materials are available for 
review during normal business hours at 
the following locations: 

Environmental Protection Agency, Air 
Branch, Region 6, 1201 Elm Street, 
Dallas, Texas 75270; 

Environmental Protection Agency, 
Public Information Reference Unit 
(PM-213), EPA Library, 401 M Street 
SW., Washington, D.C. 20460; 

The Office of the Federal Register, 1100 
L Street NE., Room 8401, Washington, 
D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 

John R. Hepola, Chief, State Programs 

Section, Air Branch, Air and Waste 

Management Division, EPA Region 6, 

1201 Elm Street, Dallas, Texas 75270. 

Phone: (214) 767-2742. 

SUPPLEMENTARY INFORMATION: On 

January 9, 1980, the Arkansas 

Department of Pollution Control and 

Ecology (ADPCE) submitted a minor 

revision to the Arkansas SIP in” 

fulfillment of the Federal Clean Air Act 

Amendments of 1977. This revision 

relates to a specific new non Part D 

requirement for maintenance of 

employee pay if a source uses a 

supplemental, intermittent, or other 

dispersion dependent air pollution 
control system in order to meet the 
national ambient air quality standards. 

EPA has reviewed the State’s submittal 

and developed an Evaluation Report * 

which describes the new 1977 

requirement and evaluates the State’s 

efforts to satisfy that requirement. This 
evaluation report is available for review 
during normal business hours at the 
addresses listed above. 

The Arkansas Department of Pollution 
Control and Ecology (ADPCE) has 
revised the Arkansas State 
Implementation Plan to include the 
following non Part D requirement: The 
Arkansas Department of Pollution 
Control and Ecology has agreed to 
require that the owner or operator of a 
source may no! reduce the pay of any 
employee at a source which is granted a 
variance under Section 82-1939 of the 
Arkansas Wate: and Air Pollution 


‘ Evaluation Rev" tor Revisions to the Arkansas 
State Implements Plan as Required by the 1977 
Clean Air Act Ame+.iments, March 1982. 


Control Act to operate a supplemental, 
intermittent, or other dispersion 
dependent air pollution control system 
in order to comply with an order issued 
under section 113(d) or 119 of the 
Federal Clean Air Act. This 
maintenance of pay requirement will be 
a condition for granting such variance. 
The Arkansas agency has also agreed to 
conduct a public hearing on this 
requirement, if requested by the public. 

The revision included in this approval 
notice is considered minor in nature and 
noncontroversial. EPA is approving the 
revision without prior proposal. This 
action will be effective 60 days from the 
date of this Federal Register notice. - 
However, if notice is received within 30 
days that someone wishes to submit 
adverse or critical comments, or 
requests a public hearing on the subject 
revision, this action will be withdrawn 
and two subsequent notices will be 
published before the effective date. One 
notice will withdraw the final action 
and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b){2).) 

Under 5 U.S.C. 605(b), the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

Incorporation by reference of the 
State Implementation Plan for the State 
of Arkansas was approved by the 
Director of the Federal Register on July 
1, 1981. This notice of final rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act, as amended, 42 
U.S.C. 7410. ’ 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen oxides, Lead, 
Particulate matter, Carbon monoxide, 
and Hydrocarbons. 

Dated: April 22, 1982. 


_ Anne M. Gorsuch, 


Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart E—Arkansas 


1. Section 52.170 is amended by 
adding paragraph (c)(19) as follows: 


§ 52.170 Identification of pian. 
. 7 * * o 

(c) * * € 

(19) Revision to the plan for 
maintenance of employee pay was 
submitted to EPA by the Arkansas 
Department of Pollution Control and 
Ecology on January 9, 1980. 
{FR Doc. 62-11947 Filed 4-30-82; 8:45 am] 
BILLING CODE 6560-50-24 


40 CFR Part 81 


{A-4-FRL-2098-3] 


Designation of Areas for Air Quality 
Planning Purposes; Kentucky: 
we of McCracken County 
for 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


summary: On February 16, 1982, the 

Kentucky Department for Natural 

Resources and Environmental Protection 

asked EPA, pursuant to Section 107 of 

the Clean Air Act, to redesignate 

McCracken County attainment for sulfur 

dioxide (SO.). The State submitted air 

quality data which showed no violation 
of the SO, standards from 1978 through 

1981. EPA today changes the designation 

of McCracken County, Kentucky from 

nonattainment to attainment for SOs. 

DATE: This action will be effective on 

July 2, 1982 unless notice is received 

within 30 days that someone wishes to 

submit critical comments. 

ADDRESSES: Copies of the materials 

submitted by the State may be 

examined during normal business hours 
at the following locations: 

Public Information Reference Unit, 
Library Systems Branch, . 
Environmental Protection Agency, 401 
M Street, SW., Washington, D.C. 
20460; 

Library, EPA, Region IV, 345 Courtland 
Street, NE., Atlanta, Georgia 30365; 
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Division of Air Pollution Control, 
Kentucky Department for Natural 
Resources and Environmental 
Protection, 18 Reilly Road, Bldg. 2, 
Fort Boone Plaza, Frankfort, Kentucky 
40601. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Sally Bethea, Air Programs Branch, 

EPA Region IV, at the above address, 

telephone 404/881-3286 (FTS 257-3286). 

SUPPLEMENTARY INFORMATION: 

Background. On March 3, 1978 (43 FR 

8962 at 8996), EPA designated 

McCracken County nonattainment for 

the primary and secondary sulfur 

dioxide (SO.) standards. The primary 
reason for the nonattainment 
designation was the compliance status 
of TVA’s Shawnee power plant. This 
plant was not meeting the emission 
limitations which diffusion modeling 
had shown to be necessary for 
attainment. Since then, ambient 
monitoring has been conducted in the 
area, and no violations have been 
recorded. On February 16, 1982, the 
State submitted air quality data for the 
period from January 1978 through 

September 1981 which showed no 

violations of the ambient SO, standards. 

They certified that the Shawnee plant 

had demonstrated compliance with 

applicable emission limits and requested 
that McCracken County be redesignated 
attainment. 

EPA has reviewed the State’s data for 
representativeness, quality, and 
quantity, and has found them to be 
acceptable. 

Action. EPA today designates 
McCracken County attainment for SO2. 

This action will be effective 60 days 
from the date of this Federal Register 
notice (July 2, 1982). However, if we 
receive notice within 30 days that 
someone wishes to submit critical 
comments, we will withdraw this action 
and will publish two subsequent notices 
before the effective date. One notice will 
withdraw the final action and another 
will begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period. 

Under 5 U.S.C. Section 605(b), the 
Administrator has certified that 
redesignations do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by July 2, 1982. This action may 
not be challenged later in proceedings to 
enforce its requirements. (See 307(b)(2).) 

The Office of Management and Budget 
has exempted this rule from the 


requirements of Section 3 of Executive 

Order 12291. > 

(Sec. 107, Clean Air Act (42 U.S.C. 7407). 
Air pollution control, national parks, 

wilderness areas. 


List of Subjects in 40 CFR Part 81 


Dated: April 22, 1982. 
Anne M. Gorsuch, 
Administrator. 


PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 


Part 81 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 


Subpart C—Section 107 Attainment 
Status Designations 


§ 81.318 [Amended] 

In § 81.318, the “Kentucky—SO,” 
table is amended by removing the entry 
titled “McCracken County”. 


{FR Doc. 82-11948 Filed 4-30-82; 8:45 am] 
BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Parts 5-6 and 5A-72 
[APD 2800.2 CHGE 21] 


Foreign Purchases 


AGENCY: General Services 
Administration. 
ACTION: Final rule. 


SUMMARY: The General Services 
Administration Procurement 
Regulations, (GSPR) Chapter 5, are 
amended to add a new Subpart 5-6.16, 
Purchases Under the Trade Agreements 
Act of 1979, and revise delegations of 
authority found in Part 5-6 Foreign 
Purchases. This action was necessitated 
by GSA Order APD 2800.2, Change 12, 
December 15, 1980, which added Part 5- 
6, Foreign Purchases, to Chapter 5, 
GSPR, and Federal Procurement 
Regulations Temporary Regulation 57, 
issued January 12, 1981, which 
implemented the provisions of the Trade 
Agreements Act of 1979 and Executive 
Order 12260, December 31, 1980. The 
effect of these changes is to improve the 
procurement system. 

EFFECTIVE DATE: May 21, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Philip G. Read, Director, Federal 
Procurement Regulations Directorate, 
Office of Acquisition Policy, (202-523- 
4755). 
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SUPPLEMENTARY INFORMATION: 
List of Subjects in 41 CFR Parts 5-6 


Government procurement, Foreign 
purchases. 


1. The table of contents for Part 5-6 is 
amended by. adding § 5-6.104-52 and 
Subpart 5-6.16 as follows: 


§5-6.104-52 Procurement of stainless 
steel flatware for Department of Defense. 


Subpart 5-6.16—Purchases Under the 

Trade Agreements Act of 1979 

Sec. 

5-6.1600 Scope. 

5-6.1601 Definitions. 

5-6.1605 Procedures for the purchase of 
eligible products from designated 
countries. 

5-6.1605-1 Solicitation procedures under the 
subpart. 

5-6.1609 Certificate of eligible product. 

5-6.1609-50 Listing of ineligible products. 

5-6.1611 Buy American Act clause. 

Authority: Section 205(c), 63 Stat. 390; 40 

U.S.C. 486{c). 


Subpart 5-6.1—Buy American Act— 
Supply and Service Contracts 


2. Section 5=6.104—4 is amended by 
revising the introductory text of 
paragraph (a), and paragraphs (a)(9), 
and (b) to read as follows: 

§5-6.104-4 Evaluation of bids and 
proposals. 

(a) Proposed awards requiring the 
approval of the head of the agency, 
pursuant to § 1-6.104—4 (b) and (c), shall 
be submitted to the head of the 
procuring activity or his designee 
together with a statement of facts 
containing the following information: 

(9) Reasons for recommending 
rejection of an acceptable low foreign 
bid to protect essential national security 
interests, or rejection of any bid or 
proposal for other reasons of national 
interest, when the Trade Agreements 
Act of 1979 is not applicable. 

(b) With the exception of (a)(8) of this 
section, before final action under 
paragraph (a) of this section, the head of 
the procuring activity or his designee 
shall obtain advice from the Director, 
Federal Emergency Management 
Agency, with respect to rejection of bids 
or offered prices on the grounds that 
such rejection is necessary to protect 
essential national security interests, and 
apprise the Executive Office of the 
President, Office of Management and 
Budget, of the facts in the matter with 
respect to rejection of bids or offered 
prices for reasons of the national 
interest not described or referred to in 
Executive Order 10582, as amended. 

3. Section 5-6.104—50 is amended by 
revising paragraph (c), the introductory 
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text of paragraph (d), paragraphs (d)(1), 
(d)(3), example A of paragraph (e), and 
by adding paragraph (f) to read as 
follows: 


§5-6.104-50 Evaluating bids for hand and 
measuring tools. 


* * * * * 


(c) Solicitation provision. All 
solicitations for hand and measuring 
tools shall include the following special 
provision: 

Buy American Act—Hand and Measuring 
Tools 

The following is added to Article 14 of 
Standard Form 32, General Provisions: 

Congressional policy requires that GSA 
purchases of hand and measuring tools must 
be from domestic sources or be made in 
accordance with procedures prescribed by 
§ 6-104.4(b) of Armed Services Procurement 
Regulation (now the Defense Acquisition 
Regulation), as such regulation existed on 
June 15, 1970. Accordingly, bids under this 
solicitation offering domestic source end 
products normally will be evaluated against 
bids offering other end products by adding a 
factor of 50 percent to the latter, exclusive of 
import duties. Details of the evaluation 
procedure are set forth in § 5-6.104—-50 of the 
General Services Administration 
Procurement Regulations. 

Each bidder offering a foreign source end 
product must state below or on an 
attachment to the bid the amount of duty 
included in each bid price. Failure to furnish 
duty information will result in use of the 
entire item bid price (inclusive of any 
unspecified duty) when adding the “Buy 
American” differential. 


(End of Provision) 


(d) Bid evaluation procedures. Bids 
and proposals for hand and tools shall 
be evaluated in accordance with the 
following procedures. (Note.— 
Congressional policy requires that the 
procedures in § 6-104.4(b) of Armed 
Services Procurement Regulations which 
existed as of June 15, 1970, shall govern. 
Accordingly, the following procedures 
are GSA adaptations to DAR 6-104.4): 

(1) Bids and proposals shall be 
evaluated to give preference to domestic 
bids. Bids offering end products 
manufactured in Canada shall be 
evaluated on the same basis as bids 
offering domestic end products after 
applicable duty is included for 
evaluation purposes, whether or not a 
duty free entry certificate is issued. 

2 eee 

(3) A 12 percent factor shall be used 

instead of the 6 percent factor, if (i) the 


firm submitting the low acceptable 
domestic bid is a small business or a 
labor surplus area concern, or both, and 
(ii) any contract award to a domestic 
concern which would result from 
applying the 12 percent factor, but which 
would not result from applying the 6 
percent or 50 percent factor, would not 
exceed $100,000. If an award for more 
than $100,000 would be made to a 
domestic concern if the 12 percent factor 
is applied, but would not be made if the 
6 percent or 50 percent factor is applied, 
the matter shall be submitted to the 
head of the procuring activity for a 
decision as to whether the award to the 
small business or labor surplus area 
concern would involve unreasonable 
cost or inconsistency with the public 
interest. 

(4) eee 

(e) **#* 


Example A 


Foreign bid, including duty of 
CGB icsclctciicidictnste Nik $14 

Domestic bid—large ..............0vsssrsssssess 

Domestic bid—small ...........ssssererssersee a 


Award on domestic bid—Jarge. 
Domestic bid—smail is not considered 
because it is not the low acceptable 
domestic bid. Foreign bid, if adjusted by 
the 50 percent factor, would be $14,500 
less $4,500 duty {i.e., $10,000), plus 50 
percent of $10,000 {i.e., $5,000), or 
$15,000; but if adjusted by the 6 percent 
factor, it would be $14,500 plus 6 percent 
of $14,500 (i.e., $870), or $15,370; 
therefore, the 6 percent factor is added 
and domestic bid—large is the low 
evaluated bid. 


(f) Purchases made by the GSA 
National Tool Center are exempt from 
the application of the Trade Agreements 
Act of 1979. 

4. Section 5-6.104-51 is amended by 
revising paragraphs (b), (c), and (d) and 
by adding paragraph (e) to read as 
follows: 


§5-6.104-51 Evaluating bids for stainiess 
steel flatware (for other than the 
Department of Defense). 

(b) Definition. “Stainless steel 
flatware” means stainless steel knives, 
forks, and spoons as listed in Federal 
Supply Class 7340. 

(c) Solicitation provision. All 
solicitations except those for the 
Department of Defense (for DOD 
contracts for stainless steel flatware see 
§ 5-6.104-52) for stainless steel flatware 
shall include the following special 
provision: 


The following is added to Article 14 of 
Standard Form 32, General Provisions: 


Congressional policy requires that GSA 
purchases of stainless steel flatware must be 


§ 6-104.4{b) of Armed Services Procurement 
Regulation (now the Defense Acquisition 
Regulation), dated January 1, 1969. 
Accordingly, bids under this solicitation 
offering domestic source end products 
normally will be evaluated against bids 
offering other end products by adding a 
factor of 50 percent to the latter, exclusive of 
import duties. Details of the evaluation 
procedure are set forth in § 5-6.104—50 of the 
General Services Administration 
Procurement Regulations. 

Each bidder offering a foreign source end 
product must state below or on an 
attachment to the bid the amount of duty 
included in each bid price. Failure to furnish 
duty information will result in use of the 
entire item bid price {inclusive of any 
unspecified duty} when adding the “Buy 
American” differential. 


(End of Provision) 


(d) Bid evaluation procedures. The 
procedures set forth in § 5-6.104-50 shall 
apply in the evaluation of bids for 
foreign source stainless steel flatware. 
(For purchases of stainless steel 
flatware restricted to domestic source 
end products see § 5-6.104-52). 

(e) Purchases for stainless steel 
flatware are made by Region 9. 
Purchases made by Region 9 are exempt 
from the Trade Agreements Act of 1979. 


§ 5A-72.307 (Redesignated as § 5-6.104-52) 


5. Section 5A-72.307 is redesignated 
§ 5-6.104—52 and revised as follows: 


§ 5-6.104-52 Procurement of stainiess 
steel flatware for Department of Defense. 

(a) Since the following stock items are 
issued almost exclusively to DOD, only 
domestic source end products of these 
stainless steel flatware items shall be 
procured. Also, nonstock items of 
stainless steel flatware purchased for 
DOD shall be domestic source end 
products. 
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(b) The following provision shall be 
included in solicitations (both 
requirements type and definite quantity) 
for the above items: 


OFFERS MUST BE FOR DOMESTIC 
SOURCE END PRODUCTS 


In accordance with the current 
Appropriation Act for the Department of 
Defense, award will be made for domestic 
source will be rejected as nonresponsive. 
(End of Provision) 


(c) Supply support for the above items 
will continue to be through the GSA 
supply distribution facilities. In addition, 
when requirements contracts are 
utilized, the scope of contract provisions 
set forth in § 5-7.103-71 (presently § 5A- 
7.103-82) shall be modified to indicate 
“the normal supply requirements of the 
Department of Defense” in lieu of “the 
General Services Administration normal 
supply requirements.” 

(d) The restriction prescribed for the 
procurement of stainless steel flatware 
items for DOD does not by itself justify 
negotiation. Such procurements shall be 
made in accordance with the rules for 
formal advertising unless one of the 
circumstances permitting negotiation 
exists. 

6. Section 5-6.105 is amended by 
revising the introductory text of 
paragraph (a) and paragraph (b) to read 
as follows: 


§5-6.105 Excepted articles, materials, and 
supplies. 


(a) Requests for determinations 
concerning nonavailability of domestic 
supplies (see § 1-6.103-2) shall be 
submitted to the head of the procuring 
activity or his designee with an 
appropriate statement of facts and a 
proposed determination. The statement 
of facts shall include the following 
information: 

* » . * * 

(b) Findings and determination of 
nonavailability shall normally be 
prepared in the formet shown below: 


General Services Administration 


Reference No. 


FINDINGS AND DETERMINATION OF 
NONAVAILABILITY UNDER THE BUY 
AMERICAN ACT REGARDING PURCHASE 
OF (insert description) 

Pursuant to the provisions of the Buy 
American Act (41 U.S.C. 10a-d) and 
Executive Order 10582, 17, 1954 (3 
CFR Supp.), and by virtue of delegated 
authority, the following findings of fact and 
determination are hereby made: 

1. Findings (set forth a statement of facts). 

2. Determination. In view of the foregoing, 
it is hereby determined that for the purposes 
of the Buy American Act (insert item 
description) is not mined, produced, or 
manufactured at the present time in the 


United States in sufficient and reasonably 
available commercial quantities and of a 
satisfactory quality. 

Date 

Signed 

(End of Findings and Determination) 


* 7 * = ? 


Subpart 5-6.8—Balance of Payments 
Program 

7. Section 5-6.801 is amended to 
revise paragraphs (a) and (b) to read as 
follows: 


§ 5-6.801 General. 

(a) When a procuring activity enters 
into contracts as the contracting agent 
for the Agency for International 
Development (AID), including contracts 
under the Commercial import Program 
(CIP), such contracts (except those 
involving administrative purchases) are 
not governed by the policies and 
procedures in Subparts 1-6.8 and 5-6.8, 
but shall be governed by AID policies 
and procedures. 

(b) When a procuring activity 
procures articles or services for use 
outside the United States for another 
agency it will be assumed (unless a 
specific notation is made on the 
purchase request) that use of excess or 
near excess foreign currencies has been 
considered by the requisitioning agency 
and that such currencies are not 
available. 

8. Section 5-6.805 is revised to read as 
follows: 


§5-6.805 Exceptions. 

When the contracting officer has 
knowledge that the domestic cost of an 
end product or service exceeds the 
foreign cost by more than 50 percent of 
the foreign cost pursuant to the 
procedures in §1-6.805(a)(6), the matter 
shall be submitted to the head of the 
procuring activity or his designee for a 
determination to procure the domestic 
product or service. This procedure shall 
be followed for all Balance of Payments 
Program procurements over $10,000. 

9. Section 5-6.806-1 is amended to 
revise paragraph (a) to read as follows: 


§5-6.806-1 Restricted solicitation. 


(a) Estimates of comparative 
delivered prices of end products or 
services of domestic origin versus 
foreign origin normally will not be made 
by procuring activities. Such cost 
estimates will have been made by the 
requisitioning offices prior to the 
submission of purchase requests to FSS 
for procurement action. Specific written 
evidence from the requisitioning office 
concerning such estimates is not 
required. Accordingly, procurements 
made directly for other agencies of items 
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to be used outside the United States 
shall be made under the Balance of 
Payments Program, except for AID 
(including Commercial Import Program) 
items. 


* * * * * 


10. The following subpart 5-6.16 is 
added in its entirety as follows: 


Subpart 5-6.16—Purchases Under the 
Trade Agreements Act of 1979 


§5-6.1600 Scope. 

This subpart prescribes policies and 
procedures relating to FPR Temporary 
Regulation 57 which implements the 
provisions of the Trade Agreements Act 
of 1979 and the requirements of the 
Agreement on Government 
Procurement. Particular attention should 
be given to the definition of terms in the 
Temporary Regulation which includes, 
designated country, eligible product, 
product, rule of origin, and dollar 
threshold (see§ 1-6.1601), and the 
requirement for synopsizing such __ 
procurements in the Commerce Business 
Daily (see §1-6.1605—1(a)). 


§5-6.1601 Definitions. 


(a) Product. Supplementing the 
definition in § 1-6.1601(c) (FPR 
Temporary Regulation 57), a stock 
number or other identification means a 
National Stock Number (NSN), a non- 
NSN, part number or Special Item 
Number (SIN) that identifies a line item 
in a solicitation. 

(b) Dollar Threshold. Supplementing 
the definition in § 1-6.1601(e) (FPR 
Temporary Regulation 57), when 
referring to General Services 
Administration Multiple Award 
Schedule contracts, the “dollar 
threshold” of $182,000 or such other 
amount as may be specified by the U.S. 
Trade Representative, is applicable to 
the total estimated dollar value of all 
orders placed under contracts for 
eligible products with individual 
contractors under a Special Item 
Number during the contact period, not 
the dollar value of individual products 
on a purchase/delivery order placed 
against the schedule contract. Therefore, 
when schedules to the Buy American 
Act, the Balance of Payments evaluation 
procedures, and the requirements of the 
Trade Agreements Act. 


§5-6.1605 Procedures for the purchase of 
eligible products from designated 
countries. 


§5-6.1605-1 Solicitation procedures 
under this subpart. 

(a) The following clause shall be 
included in all applicable solicitions (see 
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FPR Temporary Regulation 57, §1- 
6.1603(e) and § 1-6.1604, for exceptions). 


Trade Agreements Act of 1979 

(a) Offers of eligible products from 
designated countries shall be solicited and 
evaluated in the same manner as offers of 
products from the United States when the 
award price for the product is $182,000* or 
more. 

(b) If the above is applicable, any reference 
in this solicitation to the Buy American Act, 
the Balance of Payments Program and Labor 
Surplus Area Set-Asides not restricted to 
Small Business, are not applicable. 

(End of Clause) 

Note.—In the event of a change by the U.S. 
Trade Representative, insert the current 
dollar threshold. 

(b) The following instruction shall be 
added when applicable to solicitation 
instructions (e.g., a new paragraph (h) 
could be added to Article 2, Preparation 
of Offers, of SF 33A, Solicitation 
Instructions and Conditions) as an 
addendum to the solicitation. 

Offers shall be submitted in the English 
language and in U.S. dollars. 


§ 5-6.1609 Certificate of eligible product. 
§ 5-6.1609-50 Listing of ineligible 
products. 


The following statement shall be - 
included in all solicitations (see FPR 
Temporary Regulation 57, § 1-6.1603({e) 
for exceptions). 

Certificate of Ineligible Product 

Section 1-6.1609, Certificate of Eligible 
Product (see FPR Temporary Regulation 57) 
does not apply to the following items. The 
items listed below by the offeror will be 
evaluated in accordance with the Buy 
American Act or the Balance of Payments 
Program as applicable. 


(Attach additional sheet, if necessary) 
(End of Statement) 


§ 5-6.1611 Buy American Act clause. 

When an eligible product is involved, 
the clause prescribed by § 1-6.104-5 and 
by Standard Forms 32 and 147 shall be 
amended by adding an addendum to the 
solicitation which provides for the 
incorporation of a parenthetical phrase 
following the title of the clause as 
follows: 

The Buy American Act clause is not 
applicable to contracts involving eligible 
products from designated countries when the 
award price for the product is $182,000* or 
more. 

(End of Statement) 


Note.—in the event of a change by the U.S. 
Trade Representative, insert the current 
dollar threshold. 


CHAPTER 5A—GENERAL SERVICES 
ADMINISTRATION 


[APD 2800.3 CHGE 32] 


PART 5A-72—PROCUREMENT OF 
STOCK ITEMS 


§ 5A-72.307. [Removed] 
1. Part 5A-72 is amended by removing 
§ 5A-72.307, Procurement of Stainless 
Steel Flatware for Department of 
Defense. 
(Sec. 205{c), 63 Stat. 390; 40 U.S.C. 486{c)) 
Dated: April 9, 1982. 
William B. Ferguson, 
Acting Assistant Administrator for 
Acquisition Policy. 
(FR Doc. 82-12015 Filed 4-30-82; 8:45 am] 
BILLING CODE 6820-61-M 


41 CFR Parts 5B-1, 5B-2, and 5B-16 
[APD 2800.4 CHGE 12) 
GSA Form 3471, Bid Abstract 


AGENCY: General Services 
Administration. 


ACTION: Final rule. 


summary: Chapter 5B, General Services 
Administration Procurement Regulations 
(GSPR), is amended to: (1) Prescribe 
GSA Form 3471, Bid Abstract; (2) 
illustrate the new form; and (3) make a 
technical change in Part 1. These actions 
were requested by the Public Buildings 
Service and reflect changes in policies 
and operating procedures. The intended 
effect of these changes is to improve the 
procurement system. 


EFFECTIVE DATE: May 7, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Philip G. Read, Director, Federal 
Procurement Regulations Directorate, 
Office of Acquisition Policy (202-523- 
4755). 


SUPPLEMENTARY INFORMATION: 
List of Subjects 
41 CFR Part 5B-1 

Government procurement. 


41 CFR Part 5B-2 

Government procurement, 
Procurement by formal advertising. 
41 CFR Part 5B-16 

Government procurement, 
Procurement forms. 


PART 5B-1—GENERAL 
Subpart 5B-1.12—Responsible 
Prospective Contractors 


1. Section 5B—-1.1205-2 is revised as 
follows: 


§5B-1.1205 Procedures for determining 
responsibility of prospective contractors. 


§5B-1.1205-2 When information will be 
obtained. 

Contracting officers shall obtain a 
financial responsibility report on the 
apparent low bidder/ offeror for 
procurements of $50,000 or more prior to 
award by submitting, in duplicate, GSA 
Form 894, Financial Responsibility— 
Inquiry and Reply, to the appropriate 
financial office. Upon request copies of 
documents used to prepare a financial 
responsibility report will be attached to 
the GSA Form 894 and returned to the 
contracting officer for review. (See § 5B- 
16.950-894). 


PART 5B-2—PROCUREMENT BY 
FORMAL ADVERTISING 


Subpart 5B-2.4—Opening of Bids and 
Award of Contract 

1. Sections 5B-2.402 and 5B-2.403 are 
revised as follows: 
§5B-2.402 Opening of bids. 

(a) Public bid openings shall be held 
in the Business Service Center except 
when determined to be impracticable by 
the Director, Business Service Center, or 
the Director’s designee and the 
contracting officer. 

(b) All bids shall be opened by the 
contracting officer, or his designee, 
responsible for the procurement. 

(c) Bid openings shall be open to the 
general public. 

(d) When invitations for bids provide 
for the submission of bid or performance 
bonds or like guarantees, arrangements 
shall be made by the contracting officer 
or his designee to have a collection 
officer present when bids are opened to 
assume custody of guarantees other 
than bonds. The contracting officer shall 
retain bonds for checking of 
acceptability. As soon as awards have 
been made, the contracting officer shall 
request the collection officer to retern 
guarantees other than bonds to 
unsuccessful bidders. Bonds need not be 
returned. 


§5B-2.403 Recording of bids. 

(a) a tabulating of bids 
shall normally be completed on GSA 
Form 3471, Bid Abstract, within 24 hours 
after bid and a legible copy 
shall be immediately delivered to the 
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appropriate Business Service Center 
where it shall be made available for 
public examination. Late bids 
determined eligible for consideration 
shall be included on the abstract. 
However, if eligiblity is established after 
delivery of the original Bid Abstract, 
they shall be recorded separately, 
identified as an amendment to the 
original Bid Abstract, GSA Form 3471, 
and delivered to the Business Service 
Center. 

(b) As soon as possible, but not later 
than 24 hours after a notice of award 
has been dispatched to the contractor, a 
legible copy of the GSA Form 3471, Bid 
Abstract, showing the award made shall 
be furnished to the Business Service 
Center where it shall be made available 
for public examination for a minimum 
period of 30 calendar days. 


PART 5B-16—PROCUREMENT FORMS 


1. The Table of Contents for Part 5B- 
16 is amended by adding an entry as 
follows: 


5B-16.950-3471 GSA Form 3471, Bid Abstract. 


Subpart 5B-16.9—Illustrations of 
Forms 


2. Section 5B—16.950-3471 is added to 
read as follows: 


§ 5B-16.950-3471 GSA Form 3471, Bid 
Abstract. 


Note.—The form illustrated at 5B-16.950- 
3471 is filed with the original document and 
does not appear in this volume. 

(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c)) 

Dated: April 2, 1982. 

William B. Ferguson, 

Acting Assistant Administrator for 
Acquisition Policy. 

[FR Doc. 8211452 Filed 4-80-82; 8:45 am} 
BILLING CODE 6820-61-M 


VETERANS ADMINISTRATION 
41 CFR Part 8-3 


Procurement by Negotiation 


AGENCY: Veterans Administration. 
ACTION: Final rule. 


SUMMARY: This revision amends the 
Veterans Administration Procurement 
Regulations by allowing for approval of 
certain scarce medical specialist 
services contracts by the appropriate 
Medical District Director. The 
appropriate Medical District Director is 
currently authorized to approve 
proposed renewals of sharing 
agreements only. The approval process 


for procurement of scarce medical 
specialist services at Veterans 
Administration facilities (including the 
services of physicians, dentists, nurses, 
physicians’ assistants, dentists’ 
assistants, technicians, and other 
medical support personnel) will be 
enhanced by allowing the approval of 
proposed contract renewals to be made 
at the Medical District Director level. 
EFFECTIVE DATE: This rule is effective 
April 23, 1982. 

FOR FURTHER INFORMATION CONTACT: 
David S. Derr, Policy and Interagency 
Service, Office of Procurement and 
Supply, 810 Vermont Avenue, NW., 
Washington, DC 20420, Telephone (202) 
389-2334. 

SUPPLEMENTARY INFORMATION: The 
Administrator hereby certifies that this 
final rule, if promulgated, will not have a 
significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. 
Pursuant to 5 U.S.C. 605(b), this final 
rule is therefore exempt from the initial 
and final regulatory flexibility analysis 
requirements of Sections 603 and 604. 
The reason for this certification is 
because this rule is not likely to result in 
@ major increase in costs to consumers 
or others, or to have other significant 
adverse effects. 

It is the general policy of the VA to 
allow time for interested persons to 
participate in the rulemaking process (38 
CFR 1.12). Since this amendment only 
affects internal procedures, the 
rulemaking process is considered 
unnecessary in this instance. 


List of Subjects in 41 CFR Part 8-3 
Government procurement. 
Approved: April 23, 1982. 


Robert P. Nimmo, 
Administrator. 


PART 8-3—PROCUREMENT BY 
NEGOTIATION 


41 CFR Part 8-3 is amended as 
follows: In § 83.204, paragraphs (e) and 
(f) are amended by revising the 
introductory portion of paragraph (e), 
and paragraph (f) to read as follows: 


§ 8-3.204 Personal or professional 
services. 

(e) Proposed contracts for the services 
and resources specified in paragraphs 
(c) and (d) of this section may be 
entered into for 1 year only. When 
deemed essential to the mission of the 
stations, proposed renewal contracts 
will be negotiated for the subsequent 
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year. Except as provided in paragraph 
(f) of this section, such proposed 
contracts will be submitted for approval 
to the appropriate Regional Director 
(13C) when authority is 38 U.S.C. 5053, 
or Assistant Deputy Administrator for 
Procurement and Supply (93) when 
authority is 38 U.S.C. 4117, so as to 
reach Central Office 60 days prior to the 
effective date of the contract. 


* * * * * 


(f) Proposed renewal sharing 
contracts under the authority of 38 
U.S.C. 5053 and proposed renewal 
scarce medical specialist services 
contracts under the authority of 38 
U.S.C. 4117 may be approved by the 
appropriate Medical District Director 
when such contract proposals meet the 
following conditions: 


(1) There shall be no new services 
added to sharing contract renewals and 
no increases in full-time equivalent 
employee requirements for scarce 
medical specialist services contracts. 
Services may be deleted from the 
contract without Central Office approval 
only if such deletions do not effectively 
result in an individual item or total cost 
increase in excess of 10 percent over the 
cost in the previous contract. 


(2) No individual cost item that is 
being procured by sharing agreement 
from the contractor (non-Veterans 
Administration facility identified in the 
contract) shall increase in cost more 
than 10 percent over the cost for that 
same item in the previous contract. The 
total cost of a scarce medical specialist 
services contract shall not increase 
more than 10 percent over the total cost 
of the previous contract. 


(3) The proposal has been reviewed 
for legal sufficiency by the District 
Counsel responsible for servicing the 
Veterans Administration facility 
involved. The District Counsel shall be 
sent, along with the proposal, a copy of 
the previous agreement for the same 
services so that a comparison can be 
made of the two documents. 

(4) All contract clauses required by 
Chapters 1 and 8, Title 41, Code of 
Federal Regulations, are included in the 
proposal. 

(5) Equal Employment Opportunity 
clearance has been obtained, when 
required. 

(38 U.S.C. 210(c); 40 U.S.C. 486(c)) 
[FR Doc. 82~11969 Filed 4-90-82; 8:45 am] 
BILLING CODE 8320-01-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 6289] 


Suspension of Community Eligibility 
Under the National Flood ineurance 
Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: This rule lists communities, 
where the sale of flood insurance has 
been authorized under the National 
Flood Insurance (NFIP), that 
are suspended effective the dates listed 
within this rule because of 
noncompliance with the flood plain 
management requirements of the 
program. 

EFFECTIVE DATES: The third date 
(“Susp.”) listed in the fifth column: 

FOR FURTHER INFORMATION CONTACT: 
Mr. Richard E. Sanderson, Chief, Natural 
Hazards Division (202) 287-0270, 500 C 
Street Southwest, Donohoe Building, 
Room 505, Washington, D.C, 20472. 
SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flooc. . 

management measures aimed at 
protecting lives and new construction 
from future flooding. Section 1315 of the 
National Flood Insurance Act of 1968, as 
amended (42 U.S.C. 4022) prohibits flood 
insurance coverage as authorized under 
the National Flood Insurance Program 


§ 64.6 List of eligible communities. 


(42 U.S.C. 4001-4128) unless an 
appropriate public body shall have 
adopted adequate flood plain 
management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR Part 
59 et seq.). Accordingly, the 
communities are suspended on the 
effective date in the fifth column, so that 
as of that data flood insurance is no 
longer available in the community. 

In addition, the Director of Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in these communities by publishing a 
Flood Hazard Boundary Map. The date 
of the flood map, if one has been 
published, is indicated in the sixth 
column of the table. Section 202(a) of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), as amended, provides 
that no direct Federal financial 
assistance (except assistance pursuant 
to the Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP, with respect to 
which a year has elasped since 
identification of the community as 
having flood prone areas, as shown on 
the Federal Emergency Management 
Agency’s initial flood insurance map of 
the community. This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Director finds that delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 


om 


sale of flood insurance in 


065053D | Jan. 15, 1971, emergency, May 17, 1962, reguiar; 


May 17, 1962, 


Aug. 12, 1975, emergency; May 17, 1982, regular; 
suspended. 


May 17, 1982, 


Sept. 6, 1974, emergency; May 17, 1982, regular; 


May 17, 1982, suspended. 


Feb. 5, aaa" 1982, regular, 
982, suspended. 


May 19, 1976, emergency; May 17, 1982, regular; 
. Suspended. 


May 17, 1982 


U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” This program is 
subject to procedures set out in OMB 
Circular A-95. 

Pursuant to the provision of 5 U.S.C. 
605(b), the Associate Director of State 
and Local Programs and Support, to 
whom authority has been delegated by 
the Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. As 
stated in section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local flood plain management 
together with the availability of flood 
insurance decreases the economic 
impact of future flood losses to both the 
particular community and the nation as 
a whole. This rule in and of itself does 
not have a significant economic impact. 
Any economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate flood plains 
management, thus placing itself in non- 
compliance of the Federal standards 
required for community participation. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. 


List of Subjects in 44 CFR Part 64 
Flood insurance, Flood plains. 


PART 64—COMMUNITIES ELIGIBLE 
FOR THE SALE OF INSURANCE 


Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 


Effective dates of authorization/cancellation of 
community 


June 17, 1974, June 11, 
1976, Dec. 26, 1978 
and Dec. 26, 1979. 

June 28, 1974 and Jan. 
2, 1976. 

> | Now. 15, 1977.2. neeee. 


ane 


July 19, 1974 and Dec. 
3, 1976. 


> | duly 21, 1978... 
> | San. 13, 1978... eeeeeens 


; | Mar. 15, 1974, June 4, 
1976 and Mar. 11, 


1977. 
Aug. 9, 1974 and Jan. 
9, 1976. 
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State and county 


Naples, village Of.........--sssssesssessernserssensensssnssnes 


wo] Newburgh, tOWN Of. .....cccessessssee 


..| Bridgewater, town of. 
Templeton, town of. 


Marengo, township of 
..| Watertown, charter township of 


..| Granville, village of 
Johnstown, village of 


1301248 


1706908 
1706098 


180276B 
180418B 


190096C 


190203B 
190250A 


2502608 
2503398 


260300A 
260563A 


360432B 


3903308 
390334B 


4101478 


4201058 
422307B 
4202748 
421918A 


470290A 


481013A 
480651B 


1 Date certain Federal assistance no longer available in special flood hazard area. 


(National Flood Insurance Act of 1968 (title XHI of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804, 
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; E.O. 12127, 44 FR 19367; and delegation of authority to the Associate Director, State and 


Local Programs and Support) 
Issued: April 19, 1982. 
Lee M. Thomas, 


Associate Director, State and Local Programs and Support. 


[FR Doc. 82-11676 Filed 4-90-82; 8:45 am] 
BILLING CODE 6718-03-™ 


Effective dates of authorization/canceliation of 
sale of flood insurance in community 


Nov. 27, 1974, emergency; May 17, 1982, reguiar; 
May 17, 1982, suspended. 


July 2, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, 

Mar. 6, 1974, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 


Jan. 12, 1973, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

Apr. 11, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 


Mar. 19, 1975, emergency; May 17, 1982, regular;. 


May 17, 1962, suspended. 


Dec. 5, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

June 9, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 


Nov. 28, 1975, emergency; May 17, 1982, regular; 
~ 17, 1982, suspended. 

Aug. 5, 1975, emergency; May 17, 1982, regular; 
May ‘17, 1982, suspended. 


July 3, 1974, emergency; May 17, 1962, regular; 
May 17, 1982, suspended. 

May 30, 1979, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

Apr. 16, 1974, emergency; May 17, 1982, apne 
May 17, 1982, suspended. 


Feb. 5, 1974, emergency; May 17, 1982, regular; 
suspended. 


suspended. 
Apr. 30, 1976, emergency; May 17, 1982, regular; 
May 17, 1982, 
July 1, 1974, emergency; May 17, 1982, regular; 
May 17, 1982, 
Apr. 30, 1971, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 
Apr. 8, 1975, emergency; May 17, 1962, regular; 
May 17, 1982, suspended. 


June 12, 1975, emergency; May 17, 1962, regu- 
lar; May 17, 1982, suspended. 
Jan. 20, 1975, emergency; May 17, 
May 17, 1982, suspended. 

July 10, 1975, emergency; May 17, 
May 17, 1982, suspended. 

July 25, 1973, emergency; May 17, 
May 17, 1982, suspended. 

June 6, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, 

June 24, 1975, emergency; May 17, 1982, regu- 
lar; May 17, 1982, 


1982, regular; 
1962, regular; 
1982, regular; 


Sept. 5, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 


Dec. 12, 1974, emergency; May 17, 1982, regular; 
May 17, 1982, 

Aug. 7, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

Dec. 26, 1974, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

May 24, 1976, emergency; May 17, 1982, regular; 
May 17, 1962, suspended. 


July 8, 1976 emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 


July 21, 1977 emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 

Aug. 7, 1975, emergency; May 17, 1982, regular; 
May 17, 1982, suspended. 
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Oct. 18, 1974 and Oct. 
17, 1975. 


May 31, 1974 and Feb. 
14, 1975. 

Apr. 2, 1976 and Jan. 9, 
1974, 


Nov. 2, 1973 and June 
11, 1976. 


May 10, 1974, Feb. 6, 
1976 and Dec. 24, 
1976. 

June 28, 1974 and Dec. 


July 19, 1974 and Sept. 
24, 1976. 

Aug. 2, 1974 and Sept. 
10, 1976. 


Jan. 3, 1975 
Sept. 19, 1975 


Oct. 18, 1974 and May 
28, 1976. 


Apr. 12, 1974 and July 
25, 1975. 
July 22, 1977 


Dec. 13, 1974 and May 
28, 1976. 

Feb. 15, 1974 and May 
28, 1976. 

June 3, 1977 


Apr. 14, 1981 


May 10, 1974 and Dec. 
27, 1974. 
Jan. 3, 1975. 


July 19, 1974 and July 
23, 1976. 

Mar. 8, 1974 and July 9, 
1976. 


June 7, 1974 and May 
28, 1976. 

Apr. 12, 1974 and Apr. 
2, 1976. 


June 25, 1976 and June 
6, 1978. 


Feb. 22, 1974 and Feb. 
20, 1976. 

Jan. 31, 1975 and Dec. 
26, 1975. 

May 31, 1974 and Apr. 
30, 1976. 

Dec. 6, 1974 


’ $8 


8888 8 8 


Do. 
Do. 
Do. 
Do. 


3 $3 


ss 8 8 8 


8 


3 





Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


44 CFR Part 65 
[Docket No. FEMA-6291] 


Communities With No Special Hazard 
Areas for the National Flood insurance 
Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency, after consultation 
with local officials of the communities 
listed below, has determined, based 
upon analysis of existing conditions in 
the communities, that these communities 
would not be inundated by the 100-year 
flood. Therefore, the Associate Director, 
State and Local Programs and Support is 
converting the communities listed below 
to the Regular Program of the National 
Flood Insurance Program (NFIP) without 
a map. 

EFFECTIVE DATE: Date listed in fourth 
column of List-of Communities with no 
Special Flood Hazards. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, National Flood 
Insurance Program, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: In these 
communities, there is no reason not to 
make full limits of coverage available. 
The entire community is now classified 
as zone C. In a zone C, insurance 
coverage is available on a voluntary 
basis at low actuarial nonsubsidized 
rates. For example, under the Emergency 
Program in which your community has 
been participating the rate for a one- 
story 1-4 family dwelling is $.25 per $100 
per coverage. Under the Regular 
Program, to which your community has 
been converted, the equivalent rate is 
$.01 per $100 coverge. Contents 
insurance is also available under the 
Regular Program at low actuarial rates. 
For example, when all contents are 
located on the first floor of a residential 
structure, the premium rate is $.05 per 
$100 of coverage. 

In addition to the less expensive rates, 
the maximum coverage available under 
the Regular Program is significantly 
greater than that available under the 
Emergency Program. For example, a 
single family residential dwelling now 
can be insured up to a maximum of 
$185,000 coverage for the structure and 
$60,000 coverage for contents. 

Flood insurance policies for property 
located in the communities listed can be 
obtained from any licensed property 
insurance agent or broker serving the 
eligible community. 


List of Subjects in 44 CFR Part 65 
Flood insurance, Flood plains. 


The effective date of conversion to the 
Regular Program will not appear in the 
Code of Federal Regulations except for 
the page number of this entry in the 
Federal Register. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notices 
stating the community’s status in the 
NFIP and imposes no new requirements 
or regulations on participating 
communities. 

The entry reads as follows: 


§65.8 List of Communities with No Special 
Flood Hazard Areas. 


Date of 
conversion to 


State = community name 


ATKANBEB .nccevenve Lonoke, town of Apr. 15, 1982. 
Austin. 


AMKBMSES nececcennevneee Perry; town of 
Houston. 

ATKANSAS....nneeenee Pope, town of 
Pottsviie. 


ATKBINSRS .ccncenneen. Fauliner, town of 
Wooster. 

Oldahomea ............. Custer, town of 
Arapahoe. 

Oldahoma................ Pawnee, ofty of 

Oklahoma ._.._... Comanohe, town of 
tndiahoma. 

TOKEB ceveeneneninncrnvee CrOSby, City of 
Ralls. 


(National Flood Insurance Act of 1968 (title 
XIII of the Housing and Urban Development 
Act of 1968); effective Jan. 28, 1969 (33 FR 
17804, Nov. 28, 1968), as amended, 42 U.S.C. 
4001-4128; Executive Order 12127, 44 FR 
19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support.) 

Issued: April 16, 1962. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-11915 Filed 4-30-82; &45 am] 


BILLING CODE 6718-03-84 


44 CFR Part 65 
[Docket No. FEMA 6290] 


List of Withdrawal of Flood Insurance 
Maps Under the National Flood 
Insurance Program. 

AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: This rule lists communities 
where Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps published 
by the Director, Federal Emergency 
Management Agency, have been 
temporarily withdrawn for 
administrative or technical reason. 
During that period that the map is 
withdrawn, the insurance purchase 
requirement of the National Flood 
Insurance Program is suspended. 


EFFECTIVE DATES: The rescission date 
listed in the fifth column of the table. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, National Flood 
Insurance Program, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 


SUPPLEMENTARY INFORMATION: The list 
includes that date that each map was 
withdrawn, and the effective date of its 
republication, if it has been republished. 
If a flood-prone location is now being 
identified on another map, the 
community name for the effective map is 
shown. 


The Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), as amended, 
requires, at Section 102, the purchase of 
flood insurance as a condition of 
Federal financial assistance if such 
assistance is: 


(1) For acquisition and construction of 
buildings, and 

(2) For buildings located in a special 
flood hazard area identified by the 
Director of Federal Emergency 
Management Agency. 

The insurance purchase requirement 
with respect to a particular community 
may be altered by the issuance or 
withdrawal of the Federal 
Management Agency’s (FEMA) official 
Flood Insurance Rate Map (FIRM) or the 
Flood Hazard Boundary Map (FHBM). A 
FHBM is usually designated by the letter 
“E” following the community number. If 
the FEMA withdraws a FHBM for any 
reason the insurance purchase 
requirement is s during the 
period of withdrawal. However, if the 
community is in the Regular Program 
and only the FIRM is withdrawn but a 
FHBM remains in effect, then flood 
insurance is still required for properties 
located in the identified special flood 
hazard areas shown on the FHBM, but 
the maximum amount of insurance 
available for new applications or 
renewal is first layer coverage under the 


Emergency Program, since the 
community's Regular Program status is 


_ suspended while the map is withdrawn. 
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(For definitions see 44 CFR Part 59 et 
seq. 

Tas rule provides routine legal notice 
of technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and | 
imposes no new requirements or 
regulations on participating 
communities. As the purpose of this 
revision is the convenience of the public, 
notice and public procedure are 
unnecessary, and cause exists to make 
this amendment effective upon 
publication. 


List of Subjects in 44 CFR Part 65 


Flood insurance, Flood plains. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
Accordingly, Subchapter B of Chapter I 
of Title 44 of the Code of Federal 
Regulations is amended as follows: 


PART 65—IDENTIFICATION AND 
MAPPING OF SPECIAL HAZARD 
AREAS 


1. Present § 65.6 is revised to read as 
follows: 


§65.6 Administrative withdrawal of maps. 
(a) Flood Hazard Boundary Maps 


' (FHBM’s). The following is a cumulative 


list of withdrawals pursuant to this part: 


40 FR 5149 
40 FR 17015 
40 FR 20798 
40 FR 46102 
40 FR 53579 
40 FR 56672 
41 FR 1478 
41 FR 50990 
41 FR 13352 
41 FR 17726 
42 FR 8895 
42 FR 29433 
42 FR 46226 
42 FR 64076 
43 FR 24019 
44 FR 815 
44 FR 6383 
44 FR 18485 
44 FR 25636 
44 FR 34120 


City Of Ralls, 480961 (EB) ..........esescssesssneeessnserssnnsersnesersunesssnneesenses 
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44 FR 52835 
44 FR 57094 
45 FR 12421 
45 FR 26051 
45 FR 31318 
45 FR 34120 
45 FR 49570 
45 FR 52385 
46 FR 13695 
46 FR 20176 
46 FR 26776 
46 FR 46810 
47 FR 3121 

47 FR 18869 


(b) Flood Insurance Rate Maps 
(FIRM’s). The following is a cumulative 
list of withdrawals pursuant to this part: 


40 FR 17015 
41 FR 1478 

42 FR 49811 
42 FR 64076 
43 FR 24019 
44 FR 25636 
45 FR 12421 
45 FR 49570 
46 FR 20176 
46 FR 46810 
47 FR 3121 


2. The following additional entries 
(which will not appear in the Code of 
Federal Regulations) are made pursuant 
to § 65.6: 


2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 


(National Flood Insurance Act of 1968 {title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804, 
Nov. 28, 1968), as amended, (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Diréctor, 


State and Local Programs and Support) 
Issued: April 16, 1982. 
Lee M. Thomas, 


Associate Director, State and Local Programs and Support. 


[FR Doc. 82-11907 Filed 4-30-82; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 
Letter of Map Amendment for the City 


of Novato, Calif., Under National Flood 
Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 


have been published. This list included 
the City of Novato, California. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Novato, California, that 
certain property is not within the 
Special Flood Hazard Area. ~ 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 


financial assistance for construction or 
acquisition purposes. 
EFFECTIVE DATE: May 3, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E., Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0216. 


SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
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now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with S 70.7(b): 

Map No. H & I 060178 Panel 0002A, 
published on October 6, 1980, in 45 FR 
66118, indicates that Lot 26, Popular 
Terrace, Novato, California, recorded as 
Document No. 61384 in Book 3476, Page 
448, in the Office of the Recorder, Marin 
County, California, is within the Special 
Flood Hazard Area. 

‘Map No. H & I 060178 Panel 0002A is 
hereby corrected to reflect that the 
existing structure located on the above 
mentioned property is not within the 
Special Flood Hazard Area identified on 
January 19, 1978. This structure is in 
Zone C, E 

Pursuant to provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 
Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 


Issued: April 7, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 62~11908 Filed 4-30-82; 8:45 am} 
BILLING CODE 6716-03-M 


44 CFR Part 70 
[Docket No. 5909] 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
Village of Schaumburg, Illinois. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the Village of Schaumburg; Illinois, 
that a certain structure is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structure is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that structure as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 170158, Panel No. 0005C, 
published on October 6, 1980, in 45 FR 
66075, indicates that Unit No. 13, known 
as Building No. 933, Woodfield Lake 
Office Court Condominium Phase 2, 
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Village of Schaumburg, Cook County, 
Illinois, recorded as Document No. 
26069112, in the Office of the Recorder 
of Deeds of Cook County, Illinois, is 
located within the Special Flood Hazard 
Area. 

Map No. 170158, Panel No. 0005C, is 
hereby corrected to reflect that the 
above-mentioned structure is not within 
the Special Flood Hazard Area 
identified on January 16, 1981. The 
structure is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 

Issued: March 25, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. . 

JFR Doc. 82-11909 Filed 4-30-82; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-6139] 


Letter of Map Amendment for the City 
of Trenton, Michigan, Under National 
Flood insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


summary: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of Trenton, Michigan. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 





review of the Flood Insurance Rate Map 
for the City of Trenton, Michigan, that a 
certain structure is within the Special 
Flood Hazard Area. 

This map amendment, by establishing 
that the subject structure is within the 
Special Flood Hazard Area, mandates 
the requirement to purchase flood 
insurance for that structure as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 


SUPPLEMENTARY INFORMATION: The Map 
amendments listed below are in 
accordance with $70.7(b): 

Map No. 260244, Panel No. 0001B, 
published on September 25, 1981, in 46 
FR 47227, indicates that the residential 
structure located on Lot No. 47, Church 
Land Co.'s Detroit River Estates 
Subdivision, City of Trenton, Wayne 
County, Michigan, as recorded in Liber 
49 of Plats, Page 9, in the Office of the 
Register of Deeds of Wayne County, 
Michigan, is not located within the 
Special Flood Hazard Area. 

Map No. 260244, Panel No. 00018, is 
hereby corrected to reflect that the 
residential structure located on the 
above-mentioned property is within the 
Special Flood Hazard Area identified on 
August 17, 1981. The structure is in Zone 
A 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 

_ 17804, November 28, 1968), as amended (42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support)) 


Issued: March 25, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-11910 Filed 4-30-82; 8:45 amj 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 


of St. ouis Park, Minnesota, Under 
National Fiood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


sumMaARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of St. Louis Park, Minnesota. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of St. Louis Park, Minnesota, 
that certain structures are not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structures are not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for the structures as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief; Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on, 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H&l 270184A, Panel No. 04, 
published on October 6, 1980, in 45 FR 
66084, indicates that the existing 
residential structures located on Lots 
Nos. 1 through 20, Block 1, Shamrock 3rd 
Addition, City of St. Louis Park, 
Hennepin County, Minnesota, recorded 
as Document No. 1444471, in the Office 
of the Registrar of Titles of Hennepin 
County, Minnesota, are located within 
the Special Flood Hazard Area. 

Map No. H&I 270184A, Panel No. 04, is 
hereby corrected to reflect that the 
existing residential structures located on 
the above-mentioned property are not 
within the Special Flood Hazard Area 
identified on June 1, 1977. The structures 
are in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine Jegal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 
Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28,1969(33 FR — 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order*12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 

Issued: April 7, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Deel 
and Support. 
[FR Doc. 82~11911 Filed 4-30-82; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 
of Woodland, California, Under 
National Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 
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SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the City of Woodland, California. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Woodland, California, 
that certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P-E., Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C, 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may © 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638— 
6620. 

The map amendments listed below 
are in accordance with § 70.7{b): 

Map No. H & I 060426 Panel 0005B, 
published on October 6, 1980, in 45 FR 
66119, indicates that Parcel One of 
Parcel Map No. 2948 for Cache Creek 
Farms, Inc., a Redivision of Lots 37, 38, 
and 39, “Woodland Industrial Park, No. 
2”, Woodland, California, as recorded in 
Book 5 of Parcel Maps, Page 40, in the 
Office of the Recorder, Yolo County, 
California, is within the Special Flood 
Hazard Area. 

Map No. H & I 060426 Pane! 0005B is 
hereby corrected to reflect that the 
existing structures located on the above 
mentioned property are not within the 
Special Flood Hazard Area identified on 


October 13, 1981. These structures are in 
Zone C. 

Pursuant to provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
{National Flood Insurance Act of 1968 (Title 
XIII of housing and urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support.} 

Issued: April 7, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

[FR Doe. 82-21918 Filed 4-30-82; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-6237] 


Letter of Map Amendment for Pasco 
County, Florida, Under National Flood 
insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps identifying 
Special Flood Hazard Areas have been 
published. This list included Pasco 
County, Florida. It has been determined 
by the Associate Director, State and 
Local Programs and Support after 
acquiring additional flood information 
and after further technical review of the 
Flood Insurance Rate Map for Pasco 
County, Florida, that certain structures 
are not within the Special Flood Hazard 
Area. 

This map amendment, by establishing 
that the subject structures are not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 


financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472 (202) 287-0230. 
SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance ~ 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP), P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map Number H & I 120230, Panel 0185 
B published on January 25, 1982 in 47 FR 
3355 indicates that the Pointe West 
Condominiums, Pasco County, Florida. 
as recorded in Plat Book 12, Pages 9 
through 11, 25 through 27, 40, 41 and 87 
through 90, and Plat Book 13, Pages 19 
through 21, 50, 51, 68 and 69 in the Office 
of the Clerk of Pasco County, Florida are 
within the Special Flood Hazard Area. 

Map Number H & I 120230, Panel 0185 
B is hereby corrected to reflect that the 
buildings on the above-mentioned 
property are not within the Special 
Flood Hazard Area identified on 
November 4, 1977. Buildings 43, 45 
through 47, 136 through 141, 161 through 
163 of the “A-B” Units, and Building 44 
of the “G” Units are located in Zone B, 
and Buildings 1 through 42, 44, 48, 49, 51 
through 128, 130 through 135, 142 
160, and 164 through 166 of the “A-B” 
Units, Buildings 1 through 15, 17 through 
24, 29 through 43, and 45 through 48 of 
the “G” Units, and Buildings 1 through 5 
of the Model Homes are in Zone C. 
However, portions of the property would 
still be inundated by a flood having a 
one-percent chance of occurrence in any 
given year (base flood). 

Pursuant to the provisions of 5. U.S.C. 
605(b), the Associate Director, State and 
Local and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
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that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 
List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 

Issued: April 7, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-11919 Filed 4-30-82; 8:45 am} 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5977] 


Letter of Map Amendment for the 
Village of Hazel Crest, lilinois, Under 
National Flood insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


sumMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
Village of Hazel Crest, Illinois. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the Village of Hazel Crest, Illinois, 
that portions of a certain property are 
not within the Special Flood Hazard 
Area. 

This map amendment, by establishing 
that portions of the subject property are 
not within the Special Flood Hazard 
Area, removes the requirement to 
purchase flood insurance for those 
portions as a condition of Federal or 
federally related financial assistance for 
construction or acquisition purposes.: 
EFFECTIVE DATE: May 3, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 


Agency, Washington, D.C. 20472 (202) 
287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agency 
or broker who sold the policy, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No 170102, Panel No. 0002D, 
published on January 23, 1981, in 46 FR 
7352, indicates that portions of a parcel 
of land, located in the West Half of the 
Southeast Quarter of Section 35, 
Township 36 North, Range 13 East of the 
Third Principal Meridian, Village of 
Hazel Crest, Cook County, Illinois, 
recorded as Documents Nos. 21530498 
and LR 2565952, in the Office of the 
Recorder of Deeds of Cook County, 
Illinois, are located within the Special 
Flood Hazard Area. 

Map No. 170102, Panel No. 0002D, is 
hereby corrected to reflect that the 
portions of the above-mentioned 
property that are presently outside the 
limits of the regulatory floodway of the 
West Branch Cherry Creek and are at or 
above 665.0 feet National Geodetic 
Vertical Datum (NGVD) at the south 
property line and 663.0 feet NGVD ata 
point approximately 50-feet downstream 
of the south property line and 662.0 feet 
NGVD at the north property line as 
shown on Topographic Survey Drawing 
No. 69-08, dated September 14, 1974, 
prepared by Joseph A. Schudt and 
Associates, are not within the Speicial 
Flood Hazard Area identified on 
December 2, 1980. The portions of the 
property which are presently outside the 
regulatory floodway and at or above the 
above-mentioned elevations are in Zone 
B and Zone C. 

Pursuant to the provisions of 5 U.S.C, 
605(b),.the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
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substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January. 28, 1969 (33 FR 
17804, November. 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support.) 

Issued: March. 25, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support, 
[FR Doc, 82-11916 Filed 4-30-62; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 


{Docket No. FEMA-6173] 


Letter of Map Amendment for the City 
of Riverview, Michigan, Under National 
Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 


. Management Agency published a list of 


communities for which maps were 
published identifying Special Flood 
Hazard Areas, This list included the 
City of Riverview, Michigan. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map - 
for the City of Riverview, Michigan, that 
certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 


.insurance for that property as a 


condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472 (202) 
287-0230. 
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purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 260240, Panel No. 0005C, 
published on October 26, 1981, in 46 FR 
52113, indicates that Lot No. 13 and Lots 
Nos. 21 through 30, Penn Villas, City of 
Riverview, Wayne County, Michigan, as 
recorded in Liber 68 of Plats, Page 62, in 
the Office of the Register of Deeds of 
Wayne County, Michigan, are located 
within the Special Flood Hazard Area. 

Map No. 260240, Panel No. 0005C, is 
hereby corrected to reflect that the 
above-mentioned lots are not within the 
Special Flood Hazard Area identified on 
September 1.6, 1981. The lots are in Zone 
C. 
Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support.) 


Issued: Mareh 25, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-11917 Filed 4-90-82; 8:45 am] 
BILLING CODE 6718-03-m 


44 CFR Part 70 
[Docket No. FEMA-6139] 


Letter of Map Amendment for the City 
of Trenton, Michigan, Under National 
Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


sumMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of Trenton, Michigan. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Trenton, Michigan, that 
certain structures are not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structures are not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for those structures as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or acqusition 
purposes, and the lender now agrees to 
waive the property owner from 
maintaining flood insurance coverage on 
the basis of this map amendment, the 
property owner may obtain.a full refund 
of the premium paid for the current 
policy year, provided that no claim is 
pending or has been paid on the policy 
in question during the same policy year. 
The premium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 


Maryland 20034, Phone: (800} 638-6620 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 260244, Panel No. 0003B, 
published on September 25, 1981, in 46 
FR 47227, indicates that the residential 
structures located on Lots Nos. 11 and 
12, Beverly-Lynn Subdivision, also 
known as 1595 and 1591 Glen Lane, City 
of Trenton, Wayne County, Michigan, as 
recorded in Liber 90, Page 47, in the 
Office of the Register of Deeds of 
Wayne County, Michigan, are located 
within the Special Flood Hazard Area. 

Map No. 260244, Panel No. 00038, is 
hereby corrected to reflect that the 
residential structures located on the 
above-mentioned property are not 
within the Special Flood Hazard Area 
identified on August 17, 1981. The 
residential structure located on Lot No. 
11 is in Zone B. The residential structure 
located on Lot No. 12 is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Suppcrt, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 708 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 

Issued: March 25, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

[FR Doc. 82-11920 Filed 4-30-82: 8:45 am] 

BILLING CODE 6718-03-4 


44 CFR Part 70 
(Docket No. FEMA-6139] 


Letter of Map Amendment for the City 
of Trenton, Michigan Under National 
Flood Insurance Program 

AGENCY: Federal Emergency 
Management Agency. 





ACTION: Final rule. 


summany: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of Trenton, Michigan. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Trenton, Michigan, that 
certain structures are not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structures are not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for these structures as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 


FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 


SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620, 
toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 260244, Panel No. 0003B, 
published on September 25, 1981, in 46 
FR 47227, indicates that the residential 
structures located on Lots Nos. 187 and 
189, Brookview Park Subdivision No. 3, 
City of Trenton, Wayne County, 
Michigan, as recorded in Liber 83, Page 
36, in the Office of the Register of Deeds 
of Wayne County, Michigan, are located 
within the Special Flood Hazard Area. 

Map No. 260244, Panel No. 0003B, is 
hereby corrected to reflect that the 
above-mentioned residential structures 
are not within the the Special Flood 


Hazard Area identified on August 17, 
1981. The residential structure located 
on Lot No. 187, is in Zone B. The 
residential structure located on Lot No. 
189, is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 

Issued: March 25, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

[FR Doc. 82-11921 Filed 4-30-82; 6:45 am] 

BILLING CODE 6716-03-M 


44 CFR Part 70 
[Docket No. FEMA-6139] 


Letter of Map Amendment for the City 
of Trenton, Michigan, Under National 
Fiood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of Trenton, Michigan. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Trenton, Michigan, that a 
certain structure is within the Special 
Flood Hazard Area. 

This map amendment, by. establishing 


‘ that the subject structure is within the 


Special Flood Hazard Area, mandates 
the requirement to purchase flood 
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insurance for that structure as a 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 


SUPPLEMENTARY INFORMATION: 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. 260244, Panel No. 0003B, 
published on September 25, 1981, in 46 
FR 47227, indicates that the residential 
structures located on Lot No. 13,Trenton 
Acres Subdivision No. 1, City of 
Trenton, Wayne County, Michigan, as 
recorded in Liber 73 of Plats, Page 28, in 
the Office of the Register of Deeds of 
Wayne County, Michigan, is not located 
within the Special Flood Hazard Area. 

Map No, 260244, Panel No. 0003B, is 
hereby corrected to reflect that the 
residential structure located on the 
above-mentioned property is within the 
Special Flood Hazard Area identified on 
August 17, 1981. The structure is in Zone 
A 


Pursuant to the provisions’of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and-Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C, 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 


Issued: March 25, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 


[FR Doc. 62-21928 Filed 4-38-82 6:45 am} 
BILLING CODE 6718-03-M 
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44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 
of St. Louis Park, Minnesota, Under 
National Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency published a list of 
communities for which maps were 
published identifying Special Flood 
Hazard Areas. This list included the 
City of St. Louis Park, Minnesota. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of St. Louis Park, Minnesota, 
that a certain structure is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject structure is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that structure asa - 
condition of Federal or federally related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Robert G. Chappell, Chief, Engineering 
Branch, Natural Hazards Division, 
Federal Emergency Management 
Agency, Washington, D.C. 20472, (202) 
287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
- obtained through the insurance agent or 
broker who sold the policy, or from the 
National Food Insurance Program (NFIP) 
at: P.O. Box 34294, Bethesda, Maryland 
20034, Phone: (800) 638-6620 toll free. 

The Map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H&I 270184A, Panel No. 04, 
published on October 6, 1980, in 45 FR 
66084, indicates that Lot No. 1, Block 2, 
Meadow Tree, City of St. Louis Park, 
Hennepin County, Minnesota, recorded 
as Document No. 1297623, in the Office 


of the Registrar of Titles of Hennepin 
County, Minnesota, is located within the 
Special Flood Hazard Area. 

Map No. H&I 270184A, Panel No. 04, is 
hereby corrected to reflect that the 
residential structure located on the 
above-mentioned property is not within 
the Special Flood Hazard Area 
identified on June 1, 1977. The structure 
is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated Special Flood Hazard Areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; and delegation of authority to 
Associate Director, State and Local Programs 
and Support) 

Issued April 7, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

[FR Doc. 82-11924 Filed 4-30-82; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 


{Docket No. FEMA-6173] 


Letter of Map Amendment for City of 
Spearfish, South Dakota Under 
National Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


suMMaRy: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the City of Spearfish. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Spearfish, that certain 
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property is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P-E., Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for constructionor _ 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H & I 460046 Panel 0001B, 
published on October 26, 1981, in 46 FR 
52113, indicates that the existing 
residence, garage, utility building and 
storage shed located on Lot B of Outlot 
1, Ramsdell’s Addition, Spearfish, South 
Dakota, recorded as Instrument Number 
245473 in Book 398, Page 326, in the 
Office of the Register of Deeds, 
Lawrence County, South Dakota, are 
within the Special Flood Hazard Area. 

Map No. H & I 460046 Panel 0001B is 
hereby corrected to reflect that the 
existing residence, garage, utility 
building, and storage shed located on 
the above mentioned property are not 
within the Special Flood Hazard Area 
identified on September 2, 1981. These 
structures are in Zone B. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 





substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 


Flood insurance, Flood plains. 
(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 

Issued: April 7, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

[FR Doc. 82-11925 Filed 4-30-82; 8:45 am] 

BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for the City 
of Port Arthur, Texas, Under National 
Flood Insurance Program 


AGENCY: Federal Emergency 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
the City of Port Arthur, Texas. It has 
been determined by the Associate 
Director, State and Local Programs and 
Support, after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for the City of Port Arthur, Texas, that 
certain property is not within the 
Special Flood Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert G. Chappell, P.E. Chief, 
Branch, Natural Hazards 

Division, Federal Emergency 

Management Agency, Washington, D.C. 

20472, (202) 287-0216. 

SUPPLEMENTARY INFORMATION: If a 

property owner was required to 


purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 


- coverage on the basis of this map 


amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 


Map No. H & I 485499B Panel 05, 
published on October 6, 1980, in 45 FR 
66099, indicates that Peak Subdivision, 
Montrose Addition, and Montrose 
Addition No. 2, Port Arthur, Texas, as 
recorded in Volume 5, Page 59; Volume 
7, Page 69; and Volume 10, Page 20, 
respectively, in the Office of the Clerk, 
Jefferson County, Texas, are within the 
Special Flood Hazard Area. 


Map No. H & I 485499B Panel 05 is 
hereby corrected to reflect that the 
above mentioned property is not within 
the Special Flood Hazard Area 
identified on October 8, 1976. This 
property is in Zone B. 

Pursuant to provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 
Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 
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Issued: April 7, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-1927 Filed 4-30-82; 8:45 am} 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for Harris 
County, Texas, Under National Flood 
insurance Program 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: The Federal Emergency 
Management Agency (FEMA) published 
a list cf communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
Harris County, Texas. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for Harris County, Texas, that certain 
property is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E. Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 3 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
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Maryland 20034, Telephone: (800) 638- 
6620. 

The map amendments listed below 
are in accordance with § 70.7({b): 

Map No. H & I 480287 Panel 0300C, 
published on October 6, 1980, in 45 FR 
66098, indicates that a 11.7940 acre tract 
of land out of the W.C.R.R. Company 
Survey, Abstract 907, Harris County, 
Texas, as recorded in File No. H245907, 
Film Code No. 001-95-0823 through 001- 
95-0828, in the office of the County 
Clerk, Harris County, Texas, is within 
the Special Flood Hazard Area. 

Map No. H & I 480287 Panel 0300C is 
hereby corrected to reflect that the 
above mentioned property is not within 
the Special Flood Hazard Area 
identified on February 24, 1981. This 
property is in Zone C. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 70 
Flood insurance, Flood plains. 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support) 

Issued: April 7, 1982. 
Lee M. Thomas, 
Associate Director, State and Local Programs 
and Support. 
[FR Doc. 82-1192 Filed 4-30-82; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 70 
[Docket No. FEMA-5909] 


Letter of Map Amendment for Harris 
County, Texas; Under National Flood 
Insurance Program 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: The Federal Emergency 


Management Agency (FEMA) published 
a list of communities for which maps 
identifying Special Flood Hazard Areas 
have been published. This list included 
Harris County, Texas. It has been 
determined by the Associate Director, 
State and Local Programs and Support, 
after acquiring additional flood 
information and after further technical 
review of the Flood Insurance Rate Map 
for Harris County, Texas, that certain 
property is not within the Special Flood 
Hazard Area. 

This map amendment, by establishing 
that the subject property is not within 
the Special Flood Hazard Area, removes 
the requirement to purchase flood 
insurance for that property as a 
condition of Federal or federally-related 
financial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: May 3, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert G. Chappell, P.E. Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: If a 
property owner was required to 
purchase flood insurance as a condition 
of Federal or federally-related financial 
assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property owner 
from maintaining flood insurance 
coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium paid 
for the current policy year, provided that 
no claim is pending or has been paid on 
the policy in question during the same 
policy year. The premium refund may be 
obtained through the insurance agent or 
broker who sold the policy, or from the 
National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Telephone: (800) 638— 
6620. 

The map amendments listed below 
are in accordance with § 70.7(b): 

Map No. H & I 480287 Panel 0200C, 
published on October 6, 1980, in 45 FR 
66098, indicates that a 94.259 acre tract 
of land in the Joseph Farwell Survey, 
Abstract 262, Harris County, Texas, 
being a portion of the Deed, as recorded 
in Film Code Numbers 126-94—1066 
through 126-94-1076, in the Office of the 
Clerk, Harris County, Texas is within 
the Special Flood Hazard Area. 

Map No. H & 1 480287 Panel 0200C is 
hereby corrected to reflect that the 
above mentioned property, with the 
exception of the area designated as 
Harris County Flood Control Drainage 


Easement, No. G255596, is not within the 
Special Flood Hazard Area identified on 
February 24, 1981. This property is in 
Zone C. 

Pursuant to provisions of 5 U.S.C. 
605(b), the Associate Director, State and 
Local Programs and Support to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Part 70 

Flood insurance, Flood plain. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, 1969 (33 FR 
17804, November 28, 1968), as amended; 42 
U.S.C. 4001-4128; Executive Order 12127, 44 
FR 19367; delegation of authority to Associate 
Director, State and Local Programs and 
Support} 

Issued: April 7, 1982. 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support. 

{FR Doc. 8211926 Filed 4-30-82; 8:45 am] 


BILLING CODE 6718-03-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Social Security Administration 
45 CFR Part 205 


General Administration—Public 
Assistance Programs; Disciosure of 
Information for Public Audits 


AGENCY: Social Security Administration, 
HHS. 


ACTION: Interim final rule. 


SUMMARY: This regulation permits 
disclosure for audit purposes of 
information concerning AFDC 
applicants or recipients to any 
government entity authorized by law to 
conduct such audits or similar activity. 
This regulation reflects the provision of 
section 403(a) of the Social Security 
Disability Amendments of 1980 (Pub. L. 
96-265) which was effective on 
September 1, 1980. 


DATES: Effective May 3, 1982. We will 
consider any comments received on or 
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before (enter 60 days after publication). 
After considering the comments, we will 
publish a final regulation. 
ADDRESSES: Comments should be 
submitted in writing to the 
Commissioner of Social Security, 
Department of Health and Human 
Services, P.O. Box 1585, Baltimore, 
Maryland 21203, or delivered to the 
Office of Family Assistance, Social 
Security Administration, Room B-428, 
Transpoint Building, 2100 Second Street, 
S.W., Washington, D.C. 20201, between 
8:00 a.m. and 4:30 p.m. on regular 
business days. Comments received may 
be inspected during these same hours by 
ing arrangements with the contact 
person shown below. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Helen Hamilton, Office of Family 
Assistance, Office of Policy, Social 
Security Administration, Transpoint 
Building, 2100 Second Street, SW.. 
Washington, D.C. 20024; telephone (202) 
245-2015. 
SUPPLEMENTARY INFORMATION: Section 
403(a) of the Social Security Disability 
Amendments of 1980 (Pub. L. 96-265) 
amends section 402(a){9) of the Social 
Security Act to provide another reason 
for disclosure of information concerning 
applicants for and recipients of financial 
assistance under State title IV-A plans. 
Under this new law, disclosure is now 
permitted for purposes of any audit 
conducted by any governmental entity 
authorized by law to conduct such 
audits or similar activity. To reflect this 
change, we are ameding 45 CFR 205.50 
by revising clause (C) of paragraph 
(a)(1)(i) and relocating the revised 
material in clause (D) of paragraph 
{a)(1)(i) and in clause (iii) of paragraph 
(a)(1) to make it easier to read. The 
basic provision on disclosure for audit 
purposes is in the new clause (E) of 
paragraph (a)(1). Disclosure of 
information to any other committee or 
legislative body that identifies ADFC 
applicants or recipients by names or 
addresses continues to be prohibited. 
We have also revised paragraph (c) to 
explain that disclosure for audit 
purposes is not a requirement of a State 
plan under title I, X, XIV, or XVI 
(AABD) of the Social Security Act. 

We are also taking this opportunity to 
clarify 45 CFR 205.50(a)(1)(iii), which 
prohibits the publication of lists of 
names of applicants and recipients, and 
205.50(d) which implements the Jenner 
Amendment. This amendment, which is 
based on section 618 of the Revenue Act 
of 1951 (Pub. L. 183, 82nd Congress), 
provided for a limited exception to the 
confidentiality rules under section 
402(a)(9) of the Social Security Act. 
Under this amendment, a State may 


permit public access to disbursement 
records of public assistance recipients if 
it is authorized under State law and the 
State law also prohibits the use of any 
list of names obtained through such 
access for commercial or political 
purposes. We are doing this by 
comvining these provisions and 
redesignating them as a new clause 
(a)(1){iv). This is only a technical change 
for purposes of clarity and does not 
make any change in Federal policy. 

This new material does not apply to 
the adult assistance programs in Guam, 
Puerto Rico, and the Virgin Islands 
under title I, X, XIV, and XVI (AABD) of 
the Social Security Act. 


Justification for Interim Regulations 


The Social Security Administration 
finds that publication of a Notice of 
Proposed Rulemaking (NPRM) is 
“unnecessary” under the Administrative 
Procedure Act (5 U.S.C. 553(b)(B)). Since 
these interim regulations only update 
existing regulations to reflect the Social 
Security Disability Amendments of 1980 
(Section 403 of Pub. L. 96-265) and since 
the Secretary has exercised no 
discretion in implementing, an NPRM 
would serve no useful purpose. 


Regulatory Procedures 


This regulation has been reviewed 
under Executive Order 12291 and does 
not meet any of the criteria for a major 
regulation. Therefore, a regulatory 
impact analysis is not required. 

We certify that this regulation will 
not, if promulgated, have a significant 
economic impact on a substantial 
number of small entities because it 
affects only the disclosure of 
information for specific purposes. 
Therefore, a regulatory flexibility 
analysis as provided in Pub. L. 96-354, 
the Regulatory Flexibility Act, is not 
required. 

This regulation imposes no reporting/ 
recordkeeping requirements requiring 
OMB clearance. 


(Secs. 402, 411, 1102, and 1106{a) of the Social 
Security Act, as amended; 49 Stat. 627, as 
amended, 91 Stat, 1561, 49 Stat. 647, as 
amended, 53 Stat. 1398, as amended; 42 
U.S.C. 602, 611, 1302, 1306(a) and sec. 403 of 
Pub. L. 96-265, 94 Stat. 462)) 


List of Subjects in 45 CFR Part 205 


Administrative practice and 
procedure, Aid to Families with 
Dependent Children, Grant programs— 
social programs, Public assistance 
programs, Reporting requirements. 
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Dated: March 9, 1982. 

John A. Svahn, 

Commissioner of Social Security. 
Approved: April 16, 1982. 

Richard S. Schweiker, 

Secretary of Health and Human Services. 


PART 205—GENERAL 
ADMINISTRA 
ASSISTANCE 


Chapter II, Title 45 of the Code of 
Federal Regulations is amended as set 
forth below: 

1. Section 205.50 is amended by 
removing “and” in clause (B) of 
Paragraph (a)(1)(i), by revising clause 
(C) of paragraph (a)(1)(i), by adding 
clauses (i)(D), (i)(E), and (iii) to 
paragraph (a)(1), and by revising and 
redesignating the present clause (iii) of 
paragraph (a)(1) and paragraph (d) of 
this section as a new clause (iv) of 
paragraph (a)(1), to read as follows: 


§ 205.50 ‘Safeguarding information for the 
financial assistance programs. 

(a) State plan requirements. * * * 

(1) eee 

(i) eee 

(B) Any investigation, prosecution, or 
criminal or civil proceeding conducted 
in connection with the administration of 
any such plans or programs. 

(C) The administration of any other 
Federal or federally assisted program 
which provides assistance, in cash or in 
kind, or services, directly to individuals 
on the basis of need. 

(D) The certification of receipt of 
AFDC to an employer for purposes of 
claiming tax credit under Pub. L. 94-12, 
the Tax Reduction Act of 1975 (see 
§ 235.40 of this chapter). 

(E) Any audit or similar activity, e.g., 
review of expenditure reports or 
financial review, conducted in 
connection with the administration of 
any such plan or program by any 


‘governmental entity which is authorized 


by law to conduct such audit or activity. 


* * * + * 


(iii) Disclosure of any infoimation that 
identifies by name or address any 
applicant or recipient to any Federal, 
State, or local committee or legislative 
body other than in connection with any 
activity under paragraph (a)(1)(i)(E) of 
this section is prohibited. 

(iv) Publication of lists or names of 
applicants and recipients will be 
prohibited. Exception. In respect to a 
State plan for financial assistance under 
title I, IVA, X, XIV, or XVI (AABD) of 
the Social Security Act, an exception to 
this restriction may be made by reason 
of the enactment or enforcement of State 
legislation, prescribing any conditions 
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under which public access may be had 
to records of the disbursement of funds 
or payments under such titles within the 


2. Paragraph (c) of § 205.50 is 
amended in the first sentence — adding 
“with the exception of para 
(a)(1){i) (D) and (E)”, to yeaa a as follows: 


* * * * * 


(c) State plan requirements for 


Act must meet all the 
paragraph (a) of this section, with the 
exception of paragraphs (a}(1){i) (D) and 
(E), ** *. 
§ 205.50 [Amended] 

3 agen Sh then Giaeawn 
and reserved. 


[FR Doc. 62-12013 Filed 4-80-82; &45 amj 
BILLING CODE 4190-11-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2, 81, and 83 
[Gen. Docket No. 81-822; FCC 82-175} 


Addition of Gulf Intracoastal Waterway 
to the Authorized Service Area of 
Inland Waterways Communications 
Systems 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: This document adds the Gulf 


Intracoastal Waterway (GIWW) to the 
authorized service area of Inland 
Waterways Communications Systems 
providing marine communications in the 
216-220 MHz band. This action was 
requested by Waterway 
Communications System, Inc. in the 
context of a separate proceeding. The 
intended effect is to permit maritime 
communications in the 216-220 MHz 
band to be expanded from the 
Mississippi River System to include the 
GIWW from Brownsville, Texas to the 
Florida Panhandle. 

EFFECTIVE DATE: May 28, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Robert H. McNamara, Private Radio 
Bureau (202) 632-7175. 


SUPPLEMENTARY INFORMATION: 
List of Subjects . 
47 CFR Part 2 
Radio. 
List of Subjects 
47 CFR Part 81 

Radio, Coast stations, Telephone. 
List of Subjects 
47 CFR Part 83 

Radio, Ship stations, Telephone. 
Report and Order 
Proceeding Terminated 

Adopted: April 14, 1982. 

Released: April 22, 1982. 

1. In this Report and Order we are 
adding the Gulf Intracoastal Waterway 
to the authorized service area of Inland 
Waterways Communications Systems 
operating in the 216-220 MHz band. 
Background 

2. In General Docket No. 80-1 the 
Commission consolidated a number of 
related requests to provide radio 
frequencies for an automated, 
integrated, interconnected marine 
communications system on the 
Mississippi River and connecting 
waterways. Primarily, these requests for 
an Inland Waterways Communications 
System (hereafter IWCS) had been from 
tug, towboat and barge operators who 
serve the Mississippi River 
transportation system. Essentially, these 
tug and barge operators complained that 
the existing ship-shore communications 
service on the rivers was not adequate 
to meet their needs. 

3. With the benefit of considerable in- 
depth public comment on the Notice in 
that proceeding, ' the Commission, in the 
subsequent Report and Order,* took the 
actions indicated in the paragraphs 
below. 

4. In light of the record of strong 
support, the Commission affirmed its 
earlier tentative conclusion that a need 
existed for an automated, integrated, 
interconnected inland waterways 
communications system(s) on the 
Mississippi River and connecting 
waterways. 

5. The Commission allocated the 216- 
220 MHz band for use by maritime 
communications systems on the 


. 


! Notice of Proposed Rule Making Order and 
Notice of Inquiry, General Docket No. 80-4, FCC 80- 
2, 45 FR 3064. Three Errata were issued: mimeo 
15497, 45 FR 6967; mimeo 15647, 45 FR 13477; mimeo 
15775, 45 FR 17043. 

2 General Docket Nc. 80-1, released March 11, 
1981, 84 FCC 2d 875, 46 FR 15690; an Errata was 
released April 29, 1981, mimeo 29348, 46 FR 26485; 
aff'd sub nom. W]G Telephone Company, Inc. v. 
FCC, No. 81-1461, (D.C. Cir. April 9, 1982). 


Mississippi River System. Certain 
technical requirements were prescribed 
to prevent potential interference with 
reception on television channels 10 and 
13. This allocation was viewed to be in 
the public interest because (1) it was 
consistent with the U.S. proposal 
adopted for Region 2 at the 1978 World 
Administrative Radio Conference 
(WARC) of the International 
Telecommunication Union, (2) sufficient 
spectrum was provided for such 
communications for the foreseeable 
future, (3) the propagation 
characteristics were favorable and the 
equipment and technology should be 
readily adaptable, and (4) of great 
importance to the maritime community. 
an IWCS can likely be implemented 
without significant delays. 


with the view of the majority of the 
commenters that detailed technical 
standards, particularly for nonvoice 
services, should not be adopted at this 
time. Therefore, the Commission 
amended the rules to provide a 
framework under which system 
development could commence, but 
which would not unduly hinder 
innovation and flexibility. 

7. Additionally, an application (file 
No. W-P-C-2279) submitted by 
Waterway Communications Systems, 
Inc. (hereinafter Watercom) seeking a 
determination that an IWCS was needed 
and authority to operate such a system 
(initially utilizing four VHF maritime 
public correspondence frequencies) was 
dismissed without prejudice. In effect, 
the application had been superseded by 
the rulemaking proceeding. 

8. A number of petitions were filed in 
response to the Report and Order. As 
relevant here, Watercom filed a Petition 
For Clarification which, among other 
things, argued that the Gulf Intracoastal 
Waterway (hereafter GIWW) is an 
integral part of the Mississippi River 
System and that it was erroneously 
omitted from the list of waterways 
defining the Mississippi River ae 
Therefore, Watercom 
Mississippi River System be sameness in 
the rules to include the GIWW. 

9. The Commission denied 
Watercom's request.* The GIWW was 
not mentioned during the lengthy 
proceedings in General Docket No. 80-1. 
Neither the Commission nor any of the 
numerous commenters, including 
Watercom, specifically suggested thet 
the GIWW was or ought to be included 


°See, Memorandum Opinion and Order, Gen. 
Docket No. 80-1, adopted November 24, 1961, FOC 
81-541, 46 FR 61879. 
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in a discussion of frequency allocations 
for an automated “inland” waterways 
communications system. The entire 

_ proceeding focused on the Mississippi 
‘River and connecting inland rivers. The 
Commission did not intend, nor was it 
believed interested parties considered, 
General Docket No. 80-1 to include 
some 1,100 miles of Gulf Coast in the 
Mississippi River System. Accordingly, 
the Commission felt that it would be 
fundamentally unfair to expand the area 
of IWCS service along the Gulf Coast 
approximately from Brownsville, Texas, 
to the St. Marks River on the Florida 
Panhandle without providing interested 
parties adequate notice and an 
opportunity to comment. 

10. However, since substantial 
waterborne traffic flows between the 
GIWW and the Mississippi River 
System, the Commission indicated it 
would initiate a separate rulemaking 
proceeding proposing to expand the 
IWCS service area to include the 
GIWW. This would provide the public 
adequate notice and an opportunity to 
comment on the merits of such an 
expansion. 


Notice of Proposed Rulemaking 


11. As promised in the referenced 
Memorandum Opinion and Order, the 
Commission released a Notice of 
Proposed Rulemaking on December 10, 
1981 ‘ proposing to amend the rules by 
adding the GIWW to the authorized 
service area of Inland Waterways 
Communications Systems described in 
Parts 2, 81 and 83. Since the GIWW 
connects with the lower Mississippi 
River and from a waterborne 
transportation point of view is an 
extremély important traffic interchange 
(only the Ohio River has a higher rate of 
traffic interchange with the Mississippi 
River), it was believed reasonable to 
include the GIWW within the authorized 
service area of anIWCS. - 


Comments 


12. Comments were timely filed by the 
following organizations: 

(a) The American Waterways 
Operators, Inc. (AWO), a national trade 
association representing approximately 
300 towing and barge companies which 
operate in the coastal and inland 
waters; 

(b) The Offshore Marine Service 
Association (OMSA), an association 
representing over 150 companies that 
operate nearly 4,000 vessels which 
provide support and transportation 
services to offshore industries; 


‘Notice of Proposed Rulemaking, Gen. Docket 
No. 81-822, FCC 61-546, 46 FR 60653. 


(c) The National Ocean Industries 
Association (NOIA), a trade association 
with approximately 500 corporate 
members engaged in offshore and ocean 


. oriented industries; 


(d) The Central Committee on 
Telecommunications of the American 
Petroleum Institute (API), which is 
composed of representatives from 45 of 
the nation’s leading petroleum and 
natural gas companies; and 

(e) Waterway Communications 
System, Inc. (Watercom), an applicant 
for authority to operate an IWCS. 


All five commenters strongly support the 
proposed rule amendment. In essence, 
the commenters indicate that the GIWW 
is an integral part of the Mississippi 
River transportation network because of 
the substantial volume of traffic 
travelling between the two waterways. 
Therefore, expansion of the IWCS 
service area along the GIWW is 
considered logical. 

13. Watercom also notes that the 
GIWW,, in addition to the waterway 
itself, consists of a multitude of bays, 
bayous, lakes, minor “feeder” canals, 
and tributaries. The Mississippi River 
south of New Orleans consists of similar 
wetland areas. Watercom submits that 
the defined IWCS service area should 
govern the location of coast station 
facilities, but that the rules should be 
clarified to clearly indicate that stations 
on board ships may operate wherever 
located within the coast station's service 
area. For example, ships on Lake 
Pontchartrain or the Houston ship canal 
should be allowed to use their IWCS 
equipment although they are not 
technically located on the navigable 
waters of the Mississippi River or the 
GIww. 

14. Additionally, API, whose members 
utilize frequency assignments in this 
band on a secondary basis for 
geophysical telemetry operations, 
believes the proposed use of the 216-220 
MHz band is in the public interest 
because it will permit the coordinated ° 
assignment of frequencies (i.e., 
coordinated with IWCS operators) for 
telemetry operations. 

Decision 

15. We conclude that it is in the public 
interest to amend the rules by adding 
the GIWW to the authorized service 
area of Inland Waterways 
Communications Systems. All the 
commenters strongly endorsed the 
proposed rule amendment and noted the 
logic of expanding the IWCS service 
area to include this major traffic 
interchange with the Mississippi River 
System. Further, we concur with 
Watercom’s suggestion that the rules be 
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clarified to indicate that vessels 
operating in the vicinity of an IWCS 
station, although not technically 
navigating on a specifically identified 
waterway comprising the Mississippi 
River System or GIWW, may use their 
IWCS equipment. It is not intended that 
vessels navigated on adjacent lakes, 
bays, feeder canals and the like, be 
prohibited from utilizing IWCS 
communications. It should be noted, 
however, that since such expansion of 
the IWCS service area may impact 
Mexico, coordination of assignments 
and imposition of conditions to protect 
operations of that administration may 
be necessary. Furthermore, domestic - 
expansion of the waterway areas in 
which IWCS equipment may be 
operated is in part conditioned by the 
provisions of footnote US 229. 

16. Therefore, we are amending 
§ § 2.106, 81.913 and 83.1100 to add the 
Gulf Intracoastal Waterway to the 
authorized service area of Inland 
Waterways Communications Systems. 
As requested, we are also amending 
§§ 81.913 and 83.1100 to clarify the 
service area available to stations on 
board vessels. 

17, These rules will make 80 channels 
in the 216-220 MHz band available for 
assignment to Inland Waterways 
Communications Systems for ship-shore 
communications along the Gulf 
Intracoastal Waterway. If an IWCS is 
ultimately constructed along the GIWW, 
it will provide the maritime community 
with another means to fulfull its ship- 
shore communications needs in that 
area. In most cases, these rules will only 
provide a basis for marginal 
improvement in the efficiency of vessels 
participating in an IWCS or a marginal 
decrease in the traffic handled by 
existing coast stations operating along 
the GIWW. Therefore, we have 
determined that sections 603 and 604 of 
the Regulatory Flexibility Act of 1980 
(Pub. L. 96-354) do not apply to this 
rulemaking proceeding, because the 
rules will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 

18. For further information of this 
proceeding, contact Robert H. 
McNamara at (202) 632-7175. 

19. Accordingly, it is ordered, that 
under the authority contained in 
sections 4(i) and 303 (d) and (r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 303 (d) 
and (r), the Commission's rules are 
amended as set forth in the attached 
Appendix, effective May 28, 1982. 

20. It is further ordered, That this 
proceeding is terminated. 
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(Secs. 4, 303, 48 Stat., as amended, 1066, 1082 
(47 U.S.C. 154, 303)) 
Federal Communications Commission. 


Parts 2, 81 and 83 of Chapter I of Title 
47 of the Code of Federal Regulations 
are amended as followed: . 


PART 2—FREQUENCY ALLOCATIONS 
AND RADIO TREATY MATTERS; 
GENERAL RULES AND REGULATIONS 


In § 2.106, footnote NG121 is revised 
to read as follows: 


§ 2.106 Table of Frequency Allocations. 

* * * * * 

NG121 The maritime mobile use of this 
band is limited to operation along the 
Mississippi River and connecting 
waterways, and the Gulf Intracoastal 
Waterway. 


* * * * * 


PART 81—STATIONS ON LAND IN THE 
MARITIME SERVICES AND ALASKA- 
PUBLIC FIXED STATIONS 


§ 81.913 [Amended] 

In § 81.913, paragraph (a) is revised by 
adding in the second sentence “, and the 
Gulf Intracoastal Waterway” after the 
words “and Yazoo rivers”, and by 
adding the sentence “Vessels on waters 
adjacent to any of the above described 
waterways may communicate with any 
IWCS station within its service area.”, 
to the end of the paragraph. 


PART 83—STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES 


§ 83.1100 [Amended] 

Section 83.1100 is revised by adding in 
the second sentence “, and the Gulf 
Intracoastal Waterway” after the words 
“and Yazoo rivers”; and by adding the 
sentence “Vessels on waters adjacent to 
any of the above described waterways 
may communicate with any IWCS . 
station within its service area.”, to the 


end of the paragraph 
[FR Doc. 82~11899 Filed 4-30-82; 8:45 am} 


BILLING CODE 6712-01-M 


47 CFR Part 61 
[CC Docket No. 82-122; FCC 82-158} 


Interconnection Arrangements 
Between and Among the Domestic and 
International Record Carriers 


AGENCY: Federal Communications 
Commission. 


ACTION: Interim guidelines and 
temporary waiver of rules. 


SUMMARY: This Interim Order, issued 
ursuant to the Record Carrier 
ompetition Act of 1981 (RCCA), 

establishes interconnection guidelines 

for the domestic and international 
record carriers. This action is taken 
within the time period established by 

RCCA and as a result of the parties’ 

failure to reach a negotiated settlement. 

Parties are directed to file technical 

agreement and revise tariffs so as to 

implement interconnection of separate 
systems. The interconnection 
establishes a “universal” network for 
both domestic and international record 
communications. 


Dates: Effective from 8:00 a.m. on April 
28, 1982, until 5:30 p.m. on April 30, 1982, 
the initial filing of the interconnection 
tariff provisions in § 61.38 are deferred 
and in $§ 61.16, 61.54, 61.55(e], 61.58, 
61.59, 61.71, 61.74, 61.94, and 61.112 are 
waived. Technical agreement to be filed 
on April 23, 1982. Revised tariffs to be 
filed by April 28 and May 3, 1982. 
Comments and replies on shared bearer 
circuit issue to be filed on June 4, and 
July 1, 1982. 

ADDRESS: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 


Stuart Chiron, Common Carrier Bureau, 
(202) 632-7265. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 61 


Communications common carriers, 
Tariffs. 


In the matter of interconnection 
arrangements between and among the 
domestic and international record 
carriers, CC Docket No. 82-122. 


Interim Order 


Adopted. April 1, 1982: 
Released: April 8, 1982. 


I. Background and Legislation 


1. On March 3, 1982, (47 FR 10863; 
March 12, 1982), we issued a Notice of 
Proposed Rulemaking (NPRM) seeking 
comments on the appropriate 
arrangements that should be prescribed 
to.effectuate interconnection between 
and among the domestic and 
international record carriers.' The 
NPRM was issued pursuant to the 
Record Carrier Competition Act of 1981 
(the Act)? and as a result of the record 


‘Interconnection Arrangements Between and 
Among the Domestic and International Record 
Carriers, FCC 82-102 (released March 3, 1962). 

2Pub. L. 97-130, 95 Stat. 1687. The Act, which 
totally amends Section 222, appears as Appendix A 
in the NPRM. 


carriers’ failure to reach a negotiated 
interconnection agreement.* In this 
order we describe the timetable for 
interconnection negotiations established 
by the Act, the negotiations monitored 
by the Commission, the carriers” 
networks, and the interconnection 
proposals submitted prior to February 
23, 1982. We also summarize the 
tentative conclusions found in the 
NPRM and the comments and replies 
submitted in response to the NPRM. 
Lastly, we reach final conclusions on the 
various issues, prescribe an interim 
interconnection ment, and 
establish a timetable for implementing 
the interim arrangement. 

2. The Act became law on December 
29, 1981. It amends Section 222 of the 
Communications Act of 1934 to 
eliminate the statutory bar on the 
provision of international record 
services by WU. In addition to setting 
aside a long standing barrier to 
increased competition in the 
international record market, the Act 
directs the Commission, in Section 
222(c)(1)(A)fi), to “require each record 
carrier to make available to any other 
record carrier, upon reasonable request, 
full interconnection with any facility 
operated by such record carrier, and 
used primarily to provide record 
communications service. Such facility 
shall be made available, through written 
agreement, upon terms and conditions 
which are just, fair, and reasonable, and 
which are otherwise consistent with the 
purpose of this section.” To this end 
Section 222{c)(3)(A) requires the 
Commission to convene, monitor and 
preside over interconnection 
negotiations between and among the 
domestic and international record 
carriers (IRCs). 

3. The legislation requires the 
Commission to convene a meeting 
between the “primary existing IRCs” 
and the domestic “record carrier” within 
15 days of enactment for the purpose of 
negotiating an interconnection 
agreement. The Act provides that if the 
domestic record carrier subject to the 
interconnection requirement (WU} and a 
majority of the primary existing IRCs do 
not reach an agreement within 45 days 
of the first meeting date, then the 
Commission is to prescribe an 
interconnection agreement no later than 


® The Western Union Telegraph Company (WU} 
perce pa RE ee YT 





18884 


90 days after the initial interconnection 
meeting. However, if the domestic 
record carrier and a majority of.the 
primary existing IRCs subsequently 
reach agreement before the issuance of 
an interconnection order by the 
Commission, then the Commission need 
not issue its order and the parties’ 
agreement would take effect. The 
provisions of revised Section 222 
requiring an interconnection agreement 
“sunset” after three years. Any 
extension of the interconnection 
arrangements after three years would be 
evaluated by the Commission under 
Section 201 of the Communications Act. 


Il. The Negotiations 


4. The initial interconnection meeting 
_ was held on January 8, 1982. Subsequent 
public meetings were held on January 
20, 25, and 29 and February 4, 8, 12, 18, 
22, and 23, 1982. Additionally, the 
parties established a technical 
committee to resolve various 
engineering problems. During the 
negotiations the parties presented 
proposals relating to interconnection 
costs, rates, locations, technical 
requirements, billing procedures and 
access schemes. These proposals appear 
generally in File No. I-S—P-82-002. The 
parties also offered various 
interpretations of the Act and 
exchanged system capability 
information. 

5. The initial 45 day period ended on 
February 22, 1982. The failure of the 
parties to reach negotiated agreement 
by that date resulted in the issuance of 
the NPRM. Since the release of the 
NPRM the parties have continued to 
negotiate but have failed to enter into an 
agreement. This Interim Order is 
adopted as a result of the parties’ 
inability to reach an interconnection 
accord and will be issued within the 90 
day period established in the Act.‘ 


UL Existing Networks, Rates, 
Interconnection Arrangements and 
Access 


6. WU currently offers domestic telex 
and TWX (sometimes referred to as 
telex II) service over anintegrated ~ 
switched network.* The IRCs currently 


“The 90 day period established in Section 
222(c)(3)(B) will end on April 8, 1982. 

®Telex and TWX are both switched network 
services, A telex subscriber has the ability to dial 
any other subscriber on the telex network to 
establish direct, real time, two-way communications 
in the typewritten or data mode. A TWX subscriber 
has a similar ability to dial any other TWX 
subscriber. Although the two services employ 
different codes and are transmitted at different 


message use. TWX is available only in Canada and 


provide the U.S. portion of international 
record service between varous points in 
the continental United States and ° 
overseas locations. WU’s telex 
customers pay a distance insensitive 
(postalized) rate of 34.75¢ per minute for 
an intra-network (non-interconnected) 
transmission. WU’s TWX customers pay 
a postalized rate of 43¢ per minute for 
an intra-network transmission. 
Customers directly connected to an IRC 
network are charged a postalized rate 
for outbound international 
transmissions from any point in the U.S. 
which varies for each overseas 
destination. Inter-network 
(interconnected) transmissions currently 
result in the payment of two postalized 
charges, usually referred to as an end- 
on-end rate. Thus, a WU telex or TWX 
customer accessing an IRC switch for an 
outbound international transmission 
pays the WU domestic postalized rate 
plus the IRC international postalized 
rate. An IRC customer directly accessing 
the IRC switch pays only the IRC 
postalized rate. For inbound 
international telex traffic the foreign 
correspondent sets the collection rate, 
collects from its customer and pays the 
interconnecting IRC pursuant to 
settlement and accounting agreements. ® 
The IRC then delivers the call to its 
customer (no charge involved) or hands 
the call off to a domestic carrier for 
delivery to its customer at that carrier's 
domestic transmission rate (34.75¢ for 
WU) which is paid by the IRC. 

7. WU offers only domestic service. 
The IRCs now offer international and 
domestic service.” WU and the IRCs 


the U.S. and is well suited for low speed data 
transmission. 

® Before a U.S. carrier can operate a direct 
international service to a particular overseas point, 
it must enter into an operating agreement with the 
foreign telecommunications administration. The 
agreement usuaily indicates the terms and 
conditions under which the carrier may interconnect 
and gain access to the foreign nation’s domestic 
telecommunications network. The parties establish 
an accounting rate (a figure for each unit of service 
which the carriers use to pay for the other's service) 
and a settlement rate (division of the accounting 
rate, ordinarily 50/50). Affer inbound and outbound 
traffic volumes are totalled, the carriers calculate 
the net traffic yields and the amount due or owed 
pursuant to the accounting and settlement rates. 
The settlement rate includes specific currency 
conversion levels to facilitate a final accounting. 
While a U.S. carrier's rate to the public (the 
collection rate) is established by that carrier and 
may vary, all carriers providing service to the same 
overseas point have identical accounting and 
settlement rater with the foreign administration to 
prevent “whipsawing” by that foreign 
administration. See Uniform Settlement Rates on 
Parallel International Communications Routes, 66 
F.C.C. 2d 359, (1977), and 84 F.C.C. 2d 121 (1980). 

‘The five primary existing IRCs were authorized 
to provide wholly domestic non-voice services on 
December 17, 1981. RCA Global Communications, 
Inc, et al., 86 F.C.C, 2d 905 (1982). The tariffs of three 
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presently interconnect only for the 
delivery/acceptance of international 
inbound/outbound traffic. There is no 
WU-IRC interconnection for domestic 
service. There are interconnection and 
transiting arrangements among the IRCs 
for the handing off of outbound 
international traffic in cases where an 
IRC lacks an operating agreement to 
serve a particular overseas point. 
Graphnet provides limited domestic and 
international services and has 
contracted with the IRCs to deliver 
international inbound telegram 
messages. Graphnet also interconnects 
with both WU and the IRCs for the _ 
provision of domestic and international 
services. 

8. WU and IRC intra-network calls 
can be completed by employing a single 
stage dialing (access) procedure. A 
customer is already “plugged in” to a 
carrier's network and reaches another 
party on the same network by dialing 
that customer’s number. Inter-network 
calls between the WU and IRC systems 
require coordination between two 
distinct networks and generally require 
a two stage dialing procedure. In the 
first stage the customer would access 
the second network by dialing the 
second network's access code. In the 
second stage the customer would 
transmit the called party’s number to the 
second carrier and that carrier would 
route the call to the desired party. Thus, 
for an outbound international call, a WU 
customer would access an IRC (a three 
digit number, 10X, would be dialed) as 
the first stage and then transmit to the 
IRC as the second stage the country 
code, the number of the called party and 
any special transmission instructions. 


IV. Parties’ Proposals 


9. In the NPRM we described the 
initial RCA proposal which was 
generally endorsed by the other IRCs. 
For interconnected domestic traffic, 
RCA proposed that the originating 
carrier set the collection rate, bill the 
customer, collect the tariffed charge 
from the customer and pay the 
terminating carrier an interconnection 
fee. RCA proposed a 20¢ per minute 
telex accounting rate and a 50/50 telex 
settlement rate. Thus, for telex service 
the terminating carrier would receive 
10¢ per minute for the use of its service 
of facilities. Utilizing a telex rate of 35¢ 
per minute, the originating carrier would 
retain 25¢ per minute. For international 
outbound telex traffic employing more 
than one U.S. carrier, RCA proposed 
that the carrier over whose network or 


of the IRCs for these'services went into effect on 
March 17, 1982. 
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facilities the transmission is initiated 
receive 25¢ per minute, the amount 
equal to that retained by the originating 
carrier for a domestic interconnected 
transmission. The carrier to whom the 
transmission is handed off for 
international carriage and delivery to a 
foreign correspondent would be the 
originating carrier and establish the 
through collection rate, bill the 
customer, collect from the customer, 
participate in the accounting/settlement 
procedures with the overseas entity and 
pay the interconnecting domestic carrier 
the 25¢ per minute interconnection 
charge. Interconnection between U.S. 
carriers for the transmission of 


outbound telex traffic would ocsur if the 


customer desired the second carrier to 
be responsible for the international 
segment of the transmission or if the 
initiating carrier lacked an operating 
agreement with the foreign 
correspondent involved. For 
international inbound telex traffic 
employing more than one U.S. carrier, 
RCA proposed that the U.S. carrier 
receiving the traffic from the overseas 
entity participate in the international 
accounting/settlement procedures. The 
carrier delivering the traffic to the called 
party would receive 10¢ per minute, the 
amount allocated to the terminating 
carrier for a domestic interconnected 
transmission. Interconnection between 
U.S. carriers for the transmission of 
inbound telex traffic would occur if the 
transmission recipient was not on the 
first carrier’s network or if the foreign 
customer desired the second carrier to 
be responsible for the domestic segment 

of the transmission. 
' 10. The thrust of WU’s response to 
RCA’s proposal was that a terminating 
carrier was entitled to recoup its costs 
from the originating carrier and that, for 
WU, no appreciable or identifiable cost 
savings existed for transmissions that 
did not both originate and terminate on 
its network. WU stated that its existing 
tariffs, 34.75¢ per minute for telex and 
43¢ per minute for TWX, covered its 
costs to: (1) Originate a domestic call; (2) 
terminate a domestic call; (3) originate 
an international outbound call; (4) 
terminate an international inbound call; 
or (5) originate and terminate a domestic 
call. WU therefore proposed that it 
receive its currently tariffed charge for 
providing any interconnection service or 
facility. WU also proposed that the 
domestic carrier set the through rate for 
international outbound transmission, 
bill the customer, collect from the 
customer and pay the international 
carrier that carrier's costs. 

11. Shortly before the end of the initial 
45 day negotiating period, WU and ITT 


presented new interconnection 
proposals. The major feature of WU’s 
comprehensive proposal was an offer to 
accept a 15 percent discount from its 
tariffed rate for terminating an 
interconnected domestic transmission. 
A 15 percent discount (5.21¢ per minute 
for telex) would result in a payment by 
the originating carrier to the terminating 
carrier of 29.54¢ (34.75¢ minus 5.21¢) per 
minute for telex. In response to WU's 
proposal, ITT presented a new 
interconnection plan. This proposal 
increased the payout initially proposed 
by RCA to the terminating domestic 
carrier. For an interconnected domestic 
telex transmission, ITT proposed a 35¢ 
per minute accounting rate and a 50/50 
settlement rate. This would result in a 
payout to the terminating carrier of 17.5¢ 
per minute. As in the RCA proposal, the 
originating carrier would be free to 
competitively tariff its rate. For an 
interconnected international inbound 
telex transmission, ITT proposed the 
institution of a graduated discount 
formula. Under this formula the discount 
accepted by WU for effectuating 
domestic delivery would increase from 
zero to 45% (up to 15.64¢ per minute for 
telex) as WU acquired operating 
agreements and penetrated the direct 
international outbound telex market. 
WU’s penetration would be measured in 
cumulative international minutes over 
the three year duration of the 
agreement. 


V. Tentative Conclusions 


12. In the NPRM we indicated that any 
interconnection order imposed on the 
carriers would include guidelines for 
both domestic and international record 
communications. We also stated that 
any interconnection order would, to the 
maximum extent possible, preserve 
service quality to the public, maximize 
the ability of market forces to govern the 
variety and price of available services 
and facilities, and create incentives for 
the entry of the IRCs into the domestic 
market and of WU into the international 
market. The four major areas in which 
we considered reaching tentative 
conclusions are described below. 

13. We tentatively concluded that 
Section 222(c)(1)(B) required parity in 
the type and quality of interconnection 
provided between a carrier’s domestic 
and international segments on the one 
hand, and between such separate 
segments and other carriers except 
where: (1) Parity could only be achieved 
through an unreasonably expensive 
system modification; (2) parity could not 
be achieved due to equipment 
unavailability or technological 
impossibility; or (3) parity could only be 
obtained through an unreasonable 


degradation of service. We indicated 
that such equality in type and quality of 
interconnection, which we termed 
general equality, would preserve service 
quality and promote system efficiency. 
We viewed this standard of equality to 
be reasonable in light of the - 
interconnection arrangements three 
year duration. 

14. In the NPRM we reached several 
tentative conclusions regarding the 
determination of which carrier, in an 
interconnected situation, should 
establish the tariffed rate, bill and 
collect from the customer, and make an 
equitable allocation of revenues with 
the other U.S. carrier. For a non- 
interconnected (intra-network) domestic 
transmission we noted that a carrier 
both originates and terminates the call. 
The carrier provides all the facilities, 
exercises full control over the service, 
calculates the costs, establishes the 
tariffed rate, bills its customer and 
collects the rate from that customer. For 
an interconnected (inter-network) 
domestic transmission we tentatively 
concluded that the carrier providing 
direct service and access to the calling 
party is the originating carrier and, in 
addition to performing the originating 
carrier functions described above, 
would pay the terminating carrier that 
carrier’s costs. For an inbound 
international transmission the foreign 
correspondent acts as the originating 
carrier. If only one U.S. carrier is 
involved in accepting and delivering an 
inbound international transmission, then 
no interconnection occurs between U.S. 
carriers and the accepting carrier will 
settle with the foreign correspondent. If 
two U.S. carriers are required to 
effectuate delivery to the called party, 
then the U.S. international carrier will 
interconnect with a U.S. domestic 
carrier. The U.S. international carrier 
settles with the foreign correspondent 
and pays the other U.S. carrier that 
carrier’s costs. We tentatively 
concluded that the above arrangements, 
which are currently practiced by the 
negotiating parties, were reasonable and 
should be continued. 


15. For outbound international 
transmissions we noted the existence of 
end-on-end rates, the IRCs’ bundled 
(domestic and international carriage) 
rates and the perceived marketing 
advantage obtained by the “originating 
carrier” for this type of traffic. We 
tentatively concluded for outbound 
international calls that the international 
service provider should act as the 
originating carrier. Thus, the 
international carrier would tariff and bill 
the through rates, collect from the 
customer and pay the interconnected 





domestic carrier that carrier's costs. In 
the NPRM we indicated that our 
preference for this approach was based 
on several factors. We recognized the 
important role played by the IRCs in the 
international record market as the 
procurers of operating agreements, the 
perception of users that they are 
generally selecting an IRC rather than 
WU for outbound service, and certain 
technical and billing problems which 
may arise if WU is the originating 
carrier. We noted that the international 
carrier for outbound traffic has 
traditionally been the entity which 
possesses an operating agreement with 
a foreign administration setting out the 
terms and conditions for international 
interconnection. The foreign 
administration negotiates settlement 
and accounting rates with the IRCs, 
looks to the IRCs to settle any disputes, 
and coordinates with the IRCs in the 
establishment of internationally 
acceptable operating standards and 
tariff procedures. Users view 
international traffic as the responsibility 
of the international service provider of 
their choice. Thus, in a sense, users 
perceive WU as the necessary conduit 
for the domestic haul to their chosen 
IRC. Finally, certain problems seem to 
surround WU's proposal as to its ability 
to serve as the IRCs’ collection and 
billing agent. Questions arise as to 
whether WU: (1) Could correctly bill a 
customer's non-real time store-and- 
forward traffic, multiple transmissions 
and some specially routed/instructed 
calls; (2) should introduce additional 
switches into a network to merely 
duplicate existing monitoring functions; 
and (3) should be given access to 
arguably proprietary IRC customer 
information. These problems apparently 
would not exist if the billing was done 
by the IRCs as is presently the practice. 
16. The third major issue raised by the 
negotiating parties concerned the 
establishment of a non-discriminatory 
and cost-based formula for the equitable 
allocation of revenues derived from 
interconnected transmissions. We noted 
in the NPRM that both Section 222(c)(2) 
and the Committee Report indicate that 
Congress sought to insure that: (1) The 
terminating carrier would recoup its 
costs through the allocation of revenues; 
and (2) the originating carrier would be 
free to recover its costs by setting a rate 
to the public that is sufficient to pay the 
terminating carrier that carrier's cost in 
addition to covering its own costs. We 


and Commerce Committee Report of the 
House of Representatives, Report No. 97-356, 97th 
Cong. ist Sess. (Dec. 3, 1981) at page 11. 
(Hereinafter referred to as Committee Report.) 


also noted, because of the anticipated 
traffic flows between WU and IRC 
subscribers, that the lower the 
terminating carrier’s interconnection 
charge the more competitive the IRCs 
could become in the domestic record 
market. 

17. We said in the NPRM that there 
were at least three interconnection 
situations in which a carrier would be 
entitled to recoup its costs from another 
carrier: (1) The terminating carrier for a 
domestic inter-network transmission; (2) 
the second or delivering U.S. carrier for 
an international inbound inter-network 
transmission; and (3) the initial or 
domestic carrier for an international 
outbound inter-network transmission. 
Although the negotiating parties failed 
to reach an agreement as to a fixed cost 
figure or to a costing methodology, it 
was generally accepted that all three 
costs described above would be 
approximately the same. 

18. The determination of carrier costs 
was and remains the major unresolved 
issue in the negotiations. WU stated 
during the negotiations that its current 
postalized rate covers its fully averaged 
and allocated costs for any originating, 
terminating, or originating and 
terminating transmission. The IRCs, 
pointing to language in the Committee 
Report, argued that there are certain 
cost savings which are inherent in 
carrier-to-carrier interconnection (as 
opposed to customer-to-customer 
interconnections), and that some 
suitable discount for carrier-to-carrier 
interconnection should become part of 
the agreement. The IRCs stated that 
entering the WU network at the top of 
that system’s switching hierarchy should 
result in a class of calls for which WU's 
costs of carriage to the called parties are 
less than its current average cost.® The 
IRCs concluded that this class of less ° 
costly calls should not be aggregated 
into WU’s cost averaging methodology 
but should rather be entitled to its own 
lower rate. 

19. The question of whether there are 
cost savings resulting from WU-IRC 
interconnection which justify a discount 
below WU’s publicly tariffed rate of 
34.75 cents per minute for telex calls and 
43 cents per minute for TWX calls is the 
subject of the current evidentiary 


® WU now routes a transmission from a calling 
party up its network hierarchy to a PFE and then 
back down its network hierarchy to the called 
party, The IRCs propose to interconnect at the PFEs. 
Thus, WU would accept the transmission at the PFE 
and route the message to the called party. The IRCs 
argue that since they will not employ one 
transmission leg, WU's costs are reduced and that 
this inherent savings or discount must be passed on 
to them. The IRCs also allege lower administrative, 
marketing, maintenance, conversion and switching 
costs. 
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hearing in Phase II of Docket 78-97.'° In 
the NPRM we emphasized that a final 
determination of this issue must await 
final Commission action in Phase II.** 
However, we stated that an interim 
solution to the issue of a discount for 
WU-IRC interconnected services will be 
made here.!? We therefore made no 
tentative conclusion on the discount 
issue but did invite the submission of 
cost/discount data. 

20. The fourth area in which the 
parties could not reach a consensus 
involved the pro rata traffic distribution 
requirement of Section 222 
(c)(1)(A)(ii)(1). We indicated in the 
NPRM that Section 222(c)(1)(A)(ii)(D 
recognizes that a foreign administration 
may decide not to enter into operating 
agreements with all U.S. carriers 
desiring to provide through international 
service. Thus, this section requires a 
carrier receiving international outbound 
traffic from another carrier to route a 
pro rata share of its international 
inbound traffic to that carrier for 
domestic delivery. We noted the 
following language from the Committee 
Report: 


In other words, if a carrier's level of return 
traffic is increased due to an increased level 
of outbound traffic generated by another U.S. 
international carrier, then this benefit should 
be passed along to the carrier that generated 
the increased level of traffic.1* 


21. In the NPRM we stated that the 
purposes of this section are to facilitate 
entry into the domestic and 
international marketplaces and to 
decrease the competitive disadvantage a 
carrier without operating agreements 
has with respect to a carrier with 
operating agreements. We therefore 
tentatively concluded that this section 


10 See Western Union Telegraph Company, 67 
FCC 2d 1420 (1978), (Public Telex/TWX Order), 68 
FCC 2d 98 (1978) (IRC Telex/TWX Order). See also 
FCC 82D-14, released March 10, 1982, (Initial 
Decision by ALJ in Phase I). 

11 By order released April 30, 1981, the Common 
Carrier Bureau denied petitions to reject WU's 
postalized (distance-insensitive) telex and TWX 
rates and allowed them to become effective. 
Western Union Telegraph Company, Mimeo No. 
000552. On March 11, 1982, we denied applications 
for review of that action and removed from Phase Il 
of CC Docket No. 78-97 the issue of the lawfulness 
of the postalized rate structure. We left undisturbed 
the remaining issues in Phase Il of specific rate 
levels, cross-subsidization, rates of return and rate- 
averaging practices. Western Union Telegraph 
Company, FCC 82-121. The Phase II hearings, 
however, are now suspended pending the outcome 
of the instant proceeding, Western Union Telegraph 
Company, FCC 82-91 (adopted February 17, 1982). 

12 The Act clearly contemplates an interim 
solution. Section 222 (c}{3)(B) requires the 
Commission to “issue an interim or final order” 
should the parties fail to reach an agreement among 
themselves which is consistent with the purposes of 
the Act. 

*? Committee Report, page 11. 
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should be interpreted to include all 
types of record communications services 
except as excluded by Section 
222(c)(1)(A)(ii)(I1) and to require an 
allocation system to be established 
which fully rewards the carrier 
generating the handed off traffic. We 
made no conclusions in the NPRM as to 
the details of such a traffic allocation 
arrangement. 

22. Sections 222(c)(1)(A) (i) and (ii) 
were read by Graphnet to require an 
international carrier to make bearer 
circuits available to a domestic carrier 
on a shared basis.!* Graphnet, noting its 
inability to acquire essential foreign 
operating agreements which would 
permit it to interconnect its own lines 
with foreign correspondents, proposed 
to “piggyback” its channels onto 
actively working circuits already 
operating under agreements with foreign 
administrations. Through this 
arrangement Graphnet and other 
similarly situated carriers could 
overcome the refusal of the foreign 
correspondents to deal directly with 
them while allegedly not interfering with 
or jeopardizing the arrangements 
already secured by the existing IRCs. 

23. During the negotiations the IRCs 
objected to Graphnet's position that the 
right of mandatory facilities 
interconnection included the right to 
share access in overseas transmission 
lines. The IRCs expressed a willingnesss 
to interconnect with Graphnet and other 
carriers at the IRC switching centers 
and at rates which are presently 
tariffed. The IRCs stated that 
interconnection at their switches would 
be the only way to properly monitor and 
account for all transmissions and 
prevent inbound IRC traffic from being 
unnecessarily routed to Graphnet over 
the bearer circuit. More than one IRC 
claimed that foreign correspondents 
would object to any new carrier 
participation. Others indicated that the 
foreign correspondent would likely be 
indifferent to which carrier participates 
on the U.S. side of the traffic flow so 
long as it did not impede or complicate 
the foreign carrier's traffic management 
functions or increase its costs. 

24. In the NPRM we noted that the 
clear intent of Congress is to increase 
competition in the international 
marketplace and to prevent operating 


14 Bearer circuits are voice-grade lines, the 
channels of which are shared by two or more IRCs 
for convenience, cost savings, or efficiency. Carriers 
sharing bearer circuits route traffic through their 
own switches to a multiplexor which consolidates 
separate channels without interfering with the 
carrier's ability to provide direct service to overseas 
points. Graphnet claims that its access to bearer 
circuits is a necessity in order for it to enter the 
competitive international marketplace as 
envisioned by Congress. 


agreements with foreign correspondents 
from “restrict{ing) the ability of other 
United States carriers to send or receive 
traffic with that administration on a 
non-discriminatory basis,” or “to impede 
competition among United States record 
carriers”.!5 However, we indicated that 
part of Graphnet's statutory justification 
was based on a section that was 
eliminated in the Act's final form. We 
made no tentative conclusion in the 
NPRM as to Graphnet’s statutory right 
to share international facilities with a 
carrier possessing overseas circuits and 
sought comments on Graphnet’s 
interpretation of the Act, the technical 
limitations the IRCs claimed would 
prevent them from monitoring the extent 
of Graphnet’s bearer circuit usage, 
methods to verify unused IRC circuits 
and allocate unused circuits among 
carriers. 


VI. CC Docket No. 78-97 


25. On March 10, 1982, an initial 
decision in CC Docket No. 78-97 was 
released. This initial decision relates to 
WU’s telex and TWX rates and is relied 
on by the IRCs in their filings. We 
therefore summarize here the docket 
proceeding and the Administrative Law 
Judge’s initial decision. On December 1, 
1977, WU filed prospective changes to 
its public domestic telex (Tariff FCC No. 
240) and TWX (Tariff FCC No. 258) 
tariffs. WU proposed to: (1) Reduce the 
number of rate usage bands for telex; (2) 
reduce the number of mileage bands for 
TWX; (3) change the usage rates for 
these services; and (4) increase the 
TWX remote extension charges. On 
December 2, 1977, WU filed rates and 
regulations under WU Tariff FCC Nos. 
268 and 269 for telex and TWX services 
furnished by WU to the IRCs. These 
tariffs proposed to replace the contracts 
which previously governed 
interconnection between WU and the 
IRCs with the higher public rates filed 
on December 1, 1977. These tariff 
changes, which would substantially 
increase the IRCs’ interconnecting costs, 
were opposed by the IRCs.?7 


15 Committee Report at 12-13. 

16 Graphnet also argued that in cases where U.S. 
carriers or entities act as the overseas 
correspondent, or possess sole control over the lines 
and facilities for access to an overseas point, our 
ordering bearer circuit access would be consistent 
with the purpose of the Communications Act. We 
invited comments on this Graphnet position. We 
also indicated that where a foreign correspondent 
indicates a willingness to directly interface through 
bearer circuits with a U.S. domestic carrier, with or 
without a formal operating agreement, we would 
expect a U.S. international carrier to share bearer 
circuits with the U.S. domestic carrier if excess 
capacity existed or could be obtained. 

17 The IRCs interconnect the majority of their 
international traffic with WU in New York City. The 
IRCs are high volume short-haul users. WU's tariff 


26. On March 17, 1978, the 
Commission initiated an investigation of 
WU's new public telex/TWX charges 
under CC Docket 78-97. This Docket 
was initiated to determine: (1) Whether 
the revisions were unjust and 
unreasonable within the meaning of 
Section 201(b); (2) whether the revisions 
were unjust or unreasonably 
discriminatory, or gave any undue 
preference or advantage to any persons 


. within the meaning of Section 202(a); 


and (3) if such provisions were found to 
be unlawful whether the Commission 
should prescribe provisions pursuant to 
Section 205, and if so, what should be 
prescribed. In a subsequent order the 
Commission decided to enlarged CC 
Docket No. 78-97 to resolve the 
controversy of whether there are any 
cost differences between the telex and 
TWX services provided to the public 
and the IRCs which are of such 
magnitude as to render unreasonable 
WU’s cost averaging for the public and 
the IRCs. On June 30, 1978 WU filed a 
general rate increase for many of its 
services including telex and TWX. The 
Commission determined that these telex 
and TWX increases fell within the 
ongoing Docket 78-97 and included them 
in the investigation. In sum, WU’s 
averaged costs and increased telex and 
TWX rates, which made no rate 
distinction between service to WU’s 
public subscribers and service to other 
carriers, were set for investigation. 

27. On May 1, 1981, WU’s postalized 
tariff revisions became effective for both 
the public and the IRCs. These tariff 
modifications resulted in Docket 78-97 
being bifurcated into Phase I and Phase 
Il. In Phase I the lawfulness of WU’s 
nonpostalized tariffs (pre-May 1, 1981) 
was investigated. Phase II, which is 
ongoing, investigates the rate level of 
WU’s existing postalized tariffs. The 
initial decision in Phase I was released 
on March 10, 1982.'® This decision has 
not yet been reviewed by the 
Commission. No initial decision has 
been releasd relating to Phase II. 

28. The Administrative Law Judge's 
initial decision Phase I makes three - 
general findings. First, that WU’s rate 
structure was unreasonable in that it 
discriminated against short-haul users 
(para. 74, 49) and in favor of long-haul 
users. Second, that the earnings for 
Telex/TWX were used to subsidize 
practically every other service WU 
offered (para. 67). And third, that there 
were substantial cost savings in 


revisions increased the rates to short-haul users and 
decreased the rates to long-haul users. 

18 Western Union Telegraph Company, FCC 82D- 
14. 
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providing service to the IRCs as 
compared with providing service to 
subscribers because domestic (public) 
and interntional (IRC) Telex/TWX 
services were provided differently (para. 
86). The Administrative Law Judge 
found switching, trunking and time-of- 
day service savings. 

29. Not surprisingly, the IRCs point to 
this initial decision in their comments 
and replies to support their position that 
carrier-to-carrier interconnection will 
result in cost savings. The IRCs 
emphasize that these savings, 
approximately 20-25%, will also be 
found to exist in the postalized rate 
inquiry (Phase II). 


VII. Comments and Replies 
A. Introduction 


30. In response to the NPRM 
comments and replies were filed by” 
RCA, ITT, WUI, TRT, FTC, Graphnet, 
WU and Consortium Communications 
International, Inc. (CCI).*® 

31. The thrust of the pleadings 
submitted by the IRCs is that Congress’ 
intent in amending Section 222 was to 
introduce additional competition in both 
the international and domestic record 
markets. The IRCs indicate that 
additional competition in the 
international market, as a result of the 
removal of the statutory prohibition on 
the provision of direct international 
service by WU, only awaits Commission 
approval of WU's recently filed 
application to provide direct overseas 
service.” The IRCs appear to view WU's 
entry into the international market as 
both inevitable and assuredly 
successful. The IRCs emphasize that the 
achievement of Congress’ second goal, 
augmented domestic competition, 
requires the prescription of an 
interconnection arrangement which 
permits real price and quality 
competition. The IRCs further empahsize 
that, due to WU’s long entrenched 
position in the domestic record market, 
competition will occur in the domestic 
market only if both the IRCs’ intra- 
network and inter-network rates are 
~ competitive with WU’s intra-network 
rate. 

32. The IRCs anticipate that the 
preponderance of interconnected 
domestic traffic will originate with an 
IRC and terminate with WU. Therefore, 
the IRCs contend, the dynamics of the 
WU/IRC interconnection relationship is 


*°CCI provides store-and-forward telex service as 
a reseller between New York City and various 
overseas points. 

2° WU filed an application (File No. I-T-C-82-142) 


with the Commission on March 9, 1982, to extend its - 


services to overseas points. The application 
appeared on public notice on March 17, 1982. 


that the lower the termination or 
interconnection charge the greater the 
possibility of real domestic competition 
as envisioned by Congress. In short, 
without a substantial carrier-to-carrier 
discount no real competition will be 
sustainable. 

33. WU maintains its position that no 
significant cost savings exist in handling 
interconnected traffic and that no 
discount is therefore warranted for 
interconnection with its network. WU 
emphasizes that the recently released 
initial decision in Phase I of Docket 78- 
97 is only a recommended decision and 
should not be given any weight by the 
Commission at this time. 

34. Graphnet and CCI allege a 
statutory right to share bearer circuits 
with the IRCs. Graphnet also proposes a 
highly controversial scheme to allocate 
traffic on a pro rata basis. These carriers 
further support the IRC position that 
cost savings are inherent in carrier-to- 
carrier interconnections. 

35. The parties’ comments on the 
major issues identified in the NPRM and 
on further issues identified by the 
parties are summarized below. The 
topics summarized, carrier by carrier, 
are in the order discussed in the NPRM: 
(1) Interconnection of equal type and 
quality; (2) originating/terminating 
carrier determination; (3) cost 
allocation; and (4) pro rata traffic 
distribution and shared bearer circuits. 
We also summarize other miscellaneous 
points raised by the parties. 


B. ITT 


36. ITT supports the Commission's 
tentative conclusion that general 
equality in type and quality of 
interconnection would serve the public 
interest. ITT views this standard as: (1) 
Not requiring the introduction of dummy 
access digits by the IRCs for access by 
their subscribers to their own overseas 
networks; (2) requiring WU provision of 
three digit TWX access for its customers 
to access an IRC switch; and (3) 
mandating interconnection at the DES 
sites on a basis comparable to that 
provided by WU for WU'’s international 
traffic. ITT indicates a willingness to 
accept a phased-in approach for the 
provision of direct and equal DES 
interconnection for its international 
services. Finally, ITT supports the 
Commission's tentative conclusion that 
the originating carrier for interconnected 
international outbound transmissions 
should be the international service 
provider. ITT indicates that this position 
is consistent with traditional practices 
and the intent of the Act. 

37. Like the other IRCs, ITT 
emphasizes the importance, need and 
justification of a carrier-to-carrier 
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discount. ITT points to the Act, the 
Committee Report and the initial 
decision in Phase I of Docket 78-97 to 
support its contention that transmission 
and administrative cost savings are 
inherent in carrier-to-carrier 
interconnections. It recommends that 
the most reasonable division of 
revenues between the IRCs and WU for 
the exchange of interconnected traffic is 
an even split of the originating carrier's 
public rate. This division of revenues 
would apply to interconnected domestic, 
interconnected international outbound 
and interconnected international 
inbound transmissions. Alternatively, 
ITT requests that an interim discount for 
the IRCs of at least 25% below WU's 
public rates be prescribed. 


38. ITT states that the pro rata share 
language of Section 222(c)(1)(A)(ii), 
which requires a pro rata allocation of 
inbound traffic between domestic and 
international carriers in order to reward 
interconnected domestic carriers for 
generating outbound traffic, is a legal 
nullity since no possible division of 
traffic can be implemented at the 
theoretical midpoint between the United 
States and an overseas point. ITT 
maintains that Graphnet's inbound 
traffic allocation plan would create 
significant administrative problems, 
inefficiently route traffic, be financially 
unfair to the IRCs, and frustrate 
competition for the delivery of inbound 
cablegrams. ITT views Graphnet's 
shared bearer circuit proposal as 
unworkable and as simply not 
contemplated by the statute. ITT states 
that such an arrangement cannot be 
implemented without the consent of 
overseas administrations. It indicates 
that RCA’s new transiting proposal, 
except for the mandatory U.S. carrier 
routing requirement, is a useful 
compromise on this issue.?* 


C. WUT 


39. WUI supports the Commission's 
tentative conclusion that Section 
222(c)(1)(B) should not be interpreted to 
require service degradation. WUI 
proposes a dialing access scheme for. 
domestic and international 
transmissions. For'domestic access, 
WUI proposes single stage access for 
both intra-network and inter-network 
calls in which interconnected domestic 
calls might require the dialing of one or 
two more digits than intra-network 
domestic calls. For international access, 
a carrier would be able to provide intra- 
network single stage dialing to overseas 


21 RCA's transiting offer, a response to 
Graphnet's bearer circuit proposal, is described in 
paragraph 47. 
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locations. Interconnected transmissions 
to overseas points would be routed by 
either one or two stage dialing, 
whichever the initiating (domestic) 
carrier preferred.22 WUI also expects 
WU TWX customers to be able to 
access an IRC international switch 
through a three digit access code. WUI, 
like the other IRCs, emphasizes that 
unequal technical and traffic mix 
arrangements at the four DES sites will 
adversely impact on the relative quality 
of the services it will be able to offer 
customers. WUI supports the 
Commission's tentative conclusion that 
the international service provider should 
continue to tariff and bill through rates 
for international transmissions. 

40. WUI states that the Commission 
has an affirmative obligation to take the 
necessary steps to assure the 
development of effective competition in 
the domestic record market. WUI 
indicates that adoption of WU’s cost 
allocation proposals will frustrate the 
procompetitive goals of the Act. It 
emphasizes that WU’s costing argument, 
that it costs as much to originate, 
terminate, or originate and terminate a 
call, is illogical and plainly wrong. Like 
the other IRCs, WUI emphasizes that 
competition can only be sustained by 
prescribing substantial interconnection 
discounts. In general support of this 
position WUI points to. the initial 
decision in Docket 78-97, language in 
the Committee Report and prior inter- 
network agreements for international 
traffic which included carrier-to-carrier 
discounts. For domestic interconnection 
WUI proposes an accounting rate of 35¢ 
for telex and 43¢ for TWX to be divided 
equally between the originating and 
terminating carrier. Since the costs to 
deliver international inbound 
transmissions or to initiate international 
outbound transmissions approximate 
the costs to terminate a domestic 
transmission, WUI suggests that the 
same financial arrangements that it 
proposes for domestic interconnection 
be utilized for all three interconnection 
situations. It is emphasized by WUI that 
the discount determination in Docket 
78-97 is now our best evidence. WUI 
also emphasizes that international 
segment costs are irrelevant since the 
international rate will be determined by 
competitive forces. 

41. As for the pro rata return flow 
provision, Section 222(c)({1)(A){ii), WUI 
seeks an interpretation limiting its 
application to inbound telegraph 


22 WUI believes that for customer convenience, 
the IRCs would prefer to retain the two stage 10X 
dialing procedure. WUI also believes that WU 
would prefer to initiate single stage access to the 
WU international switch for the IRCs’ customers. 


messages. Application of this section to 
telex traffic could negate an overseas 
customer’s choice of carrier. WUI states 
that Graphnet'’s pro rata allocation 
proposal will require the unnecessary 
introduction of an additional U.S. 
carrier, impair service quality and 
require foreign correspondents to modify 
existing switches. WUI indicates that it 
would be more appropriate for Graphnet 
to simply obtain an operating agreement 
with a foreign correspondent. As to 
Graphnet's shared bearer circuit 
position, WUI indicates that it has no 
support in the Act or the legislative 
history. WUI does, however, show a 
willingness to lease capacity to 
Graphnet if the foreign correspondent 
desires such an arrangement. 


D. RCA 


42. RCA, like the other IRCs, states 
that equality in type and quality of 
interconnection should require WU to ~ 
interconnect with other carriers at all 
points within WU’s domestic network 
where WU’s international switches are 
interconnected. RCA views direct DES 
interconnection as necessary to prevent 
a lessening of quality of service to 
customers and proposes that universal 
interconnection directly into the DES 
system be phased-in. RCA also suggests 


that each carrier should acquire, install © 


and be responsible for providing its own 
multiplexing and switching equipment to 
effectuate interconnection and that all 
carriers should share the cost of 
interconnecting channels. 

43. On the issue of originating carrier 
determination, RCA supports the 
Commission's tentative conclusion that 
the originating carrier for domestic calls 
should set the rate, bill the customer and 
collect from the customer. RCA also 
concurs in our tentative conclusion that 
the overseas service provider should 
perform these functions for international 
outbound transmissions as well as pay 
the initiating carrier an appropriate 
charge for the use of its services. 

44. RCA contends that the Act 
requires establishment of a fair and 
equitable formula for the division of 
charges. RCA recognizes the eventual 
importance of a final decision in Phase 
Il of Docket 78-97, but admonishes the 
Commission to establish an interim 
interconnection discount to enhance 
domestic competition. RCA proposes the 
adoption of a termination charge for 
both domestic and international carriage 
of no greater than 18¢ per minute for 
telex and 19.85¢ per minute for TWX. It 
finds support for such a discount in the 
initial decision in Docket 78-97, the 
submitted views of a communications 
consultant, and the Act's legislative 


history. Unlike the other IRCs, RCA 
proposes that these terminating charges 
should not be strictly applied to the 


_ initiating (domestic) carrier for 


international outbound transmissions. It 
maintains that the costs to initiate a call 
are greater than the costs to terminate a 
call. The performance of many customer 
related services (information, operator 
assistance, etc.) by the initiating carrier 
warrants a slightly higher 
interconnection payment to this carrier 
than to the terminating carrier. Like the 
other IRCs, RCA argues that the 
international segment costs are 
irrelevant since Congress, in permitting 
WU to provide international service, 
indicated that international rates would 
be competitively determined. 

45. RCA views the pro rata 
distribution requirement as incapable of 
administration unless the applicability is 
limited to telegrams. Even then it 
envisions problems arising from such an 
interpretation relating to: (1) The 
establishment of an allocation 
arrangement; (2) the measurement of 
traffic; (3) the degree of increased 
inbound traffic flow attributable to 
outbound traffic generated by the 
domestic carrier over and above normal 
growth; and (4) the existing contracts 
with domestic carriers for the delivery 
of unrouted inbound telegrams. 

46. RCA states that the Commission 
should reject Graphnet'’s request to 
prescribe the sharing of bearer circuits. 
RCA argues that the Act creates no 
statutory right to share bearer circuits 
and that any sharing would raise 
operational problems, potentially harm 
the business relationships between the 
international carriers and foreign 
correspondents, inefficiently utilize 
facilities, and create monitoring, repair 
and settlement difficulties. RCA ulso 
argues that Graphnet'’s traffic 
distribution proposal violates the Act. 
First, RCA states that the proposal to 


. establish a shared revenue pool goes 


beyond the Act since such a pool would 
include revenues from services not 
defined as record communications 
services. Second, RCA argues that 
Graphnet has ignored the routing 
exemption contained in the Act, thus 
extending its traffic division scheme to 
IRC routed traffic. As to the sharing of 
bearer circuits, RCA contends that: (1) 
The sharing of bearer circuits is more a 
partnership type of arrangement than a 
conventional interconnecticn 
arrangement and is therefore outside of 
the Act; (2) the Act contemplates 
carriers interconnecting only at places 
where a carrier's separate segments 
interconnect; and (3) interconnection 
means nothing more than access to a 
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system through a switch rather than 
through an unmonitored mulitplexor. 

47. In response to Graphnet’s 
arguments, RCA proposes that domestic 
carriers employ IRC facilities for 
transiting purposes rather than to share 
bearer circuits. It indicates that 
mandatory transiting requirements with 
U.S. carriers would promote market 
entry, efficiently use facilities, and 
provide direct service to a particular 
overseas point. RCA recommends 
instituting transiting arrangments that 
would permit the domestic carrier, the 
carrier without the operating agreement, 
to establish the through rate, bill its 
customer and collect that rate from its 
customer. Under this proposal the 
domestic carrier would pay the 
international carrier the settlement 
charge required by the foreign 
correspondent plus 50% of the remaining 
retained charge or 30¢ per minute, 
whichever is greater. RCA maintains 
that this transiting proposal would 
ordinarily result in the retention of more 
revenues by the carrier without the 
operating agreement than is now the 
case for transiting arrangements. 


E. TRT 


48. TRT supports the Commission's 
tentative conclusion that Section 
222(c)(1)(B) requires general rather than 
absolute equality. However, it 
emphasizes that the IRCs must have the 
option of interconnecting at the same 
point on WU’s domestic network as 
WU’s own international switches will 
be interconnected. TRT views 
interconnection with WU at the four 
DES sites via high-speed transmission 
lines for both domestic and international 
traffic in the same manner as WU will 
interconnect its separate segments as an 
absolutely essential element of equal 
interconnection. TRT views such 
interconnection as technically possible 
and statutorily required for the provision 
of high quality service. TRT proposes 
that inter-carrier trunk costs be shared 
equally, that each carrier be responsible 
for equipment on its own premises, and 
that no inter-carrier access or port 
charges be imposed. 

49. As for subscriber selection 
procedures, TRT recommends that for 
' domestic calls we prescribe: (1) Single 
stage selection by all carriers; (2) the use 
of a three digit access code for WU 
interconnected calls; (3) the use of a one 
or two digit access code for IRC and 
Graphnet interconnected calls; (4) no 
change in WU's existing dialing 
procedures for intra-network calls; and 
(5) three digit TWX access by WU 
customers to IRC subscribers (no 
dummy digits). For international calls 
TRT proposes that: (1) WU provide a 


three digit access code (IOX) and two 
stage selection for its telex and TWX 
customers desiring to employ the 
internationai services of another carrier; 
(2) the IRCs and Graphnet insititute 
three digit access codes for 
interconnected international calls; and 
(3) the IRCs be permitted to continue 
their single stage direct international 
access for their intra-network 
customers. TRT also supports the 
Commission's tentative conclusion as to 
the determination of the originating 
carrier for domestic and international 
interconnected transmissions. 

50. TRT emphasizes that mandatory 
interconnection of all domestic and 
international record carriers under 
terms and conditions which foster 
competition is the underlying intent of 
the Act. TRT states that successful IRC 
entry into the domestic record market 
will only occur if the IRC’s inter-network 
and intra-network services can compete 
in price with WU’s intra-network 
services. It agrees with the 
Commission’s position that a final 
determination of costs must be made in 
Docket 78-97. TRT contends, however, 
that sufficient information and data 
exists to prescribe an interim discount. 
TRT points to testimony submitted in 
Phase I of Docket 78-97 and the Phase I 
decision itself. It also presents an 
additional costing statement by a 
communications consultant. TRT 
proposes that accounting rates for both 
domestic and international inter- 
network calls be established based on 
the published rates of the dominant 
domestic carrier for domestic 
subscriber-to-subscriber calls. The 
accounting rate would be divided 
equally to reflect the equal functions 
provided by the carriers. Thus, WU’s 
current telex (34.75¢ per minute) and 
TWX (43¢ per minute) rates would be 
split evenly between any two 
interconnecting carriers for domestic, 
international inbound and international 
outbound service. TRT also states that 
domestic segment costs are the only 
costs which are relevant under the Act 
and that therefore international segment 
costs need not be reviewed. 

51. TRT finds the pro rata traffic 
distribution provision, Section 
222(c)(1)(A)(ii), as extremely difficult to 
decipher. While the pro-competitive 
intent of Congress is relatively clear, 
TRT states that the proportional 
allocation of traffic required by the 
statute is not under the control of U.S. 
carriers. It therefore recommends that 
the Commission initiate a separate 
inquiry looking toward the 
implementation of Section 
222(c)(1)(A)(ii) in a practical, reasonable 
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and lawful manner. In response to 
Graphnet's pro rata traffic allocation, 
TRT indicates that this proposal is 
unsupported by the statute and would 
require costly and unnecessary 
switching/ transmission modifications. 
TRT states that the sharing of bearer 
circuits is commonly done by carriers 
with operating agreements. However, 
TRT indicates that there is no reference 
to bearer circuits in the Act and 
contends that the Act does not 
specifically require the sharing of bearer 
circuits. TRT further states that the 
sharing of bearer circuits should be 
approved by the foreign correspondent 
and that Graphnet should negotiate 
bearer circuit access as well as 
settlement arrangements with the 
foreign administrations. Finally, TRT 
generally supports RCA’s new transiting 
proposal but indicates that the 
prescription of transiting rates need not 
be done here. 


F. FTC 


52. FTC appears to interpret Section 
222(c)(1)(B) as requiring absolute 
equality in type and quality of inter- 
carrier interconnection. FTC particularly 
states that three digit TWX access by 
WU customers to the IRCs’ networks 
must be provided by WU if such three 
digit access is provided by WU for its 
own customers accessing WU’s 
international switch. FTC agrees with 
the Commission’s tentative conclusion 
that for interconnected domestic traffic 
the originating carrier should set the 
collection rate, bill and collect the costs 
of the call, and pay the terminating 
carrier that carrier's costs. FTC also 
supports the Commission’s tentative 
conclusion that the international service 
provider should act as the originating 
carrier for interconnected international 
outbound transmissions. 

53. On the issue of cost allocation FTC 
emphasizes the importance of 
establishing an interim telex 
interconnection charge sufficiently low 
to enable the development of real 
competition in the domestic record 
market. FTC proposes to “split the 
difference” between WU's 34.75¢ per 
minute telex rate and the IRCs’ 17.5¢ per 
minute proposal. FTC calculates the 
termination rate to be 26¢ per minute for 
telex and 32¢ per minute for TWX, 
figures which FTC states correspond to 
the 25% cost savings accepted by the 
Administrative Law Judge in reaching 
an initial decision in Phase I of Docket 
78-97. To encourage cooperation and 
expeditious resolution of Phase II in 
Docket 78-97, FTS recommends 
escrowing part of the discount. 
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54. FTC states that Section 
222(c)(1)(A){ii), the pro rata traffic 
distribution provision, presents great 
practical difficulties in interpretation 
and implementation. FTC indicates that 
the allocation of the international 
inbound leg of a transmission, which is 
required by the actual language of the 
statute, is plainly impossible because 
the foreign administration allocates this 
traffic and no switch exists in mid-ocean 
to reallocate this traffic. FTC 
recommends that we request Congress 
to provide further clarification of this 
clause. 


G. Miscellaneous IRC Positions 


55. The IRCs also presented a variety 
of miscellaneous requests. One or more 
of the IRCs indicated that: (1) Docket 
78-97 should be expanded to include a 
review of WU's domestic 
interconnection costs; (2) the existing 
formula governing the routing of 
unrouted outbound telegram traffic 
should remain in effect; (3) the domestic 
segment of international calls should be 
billed on the basis of international 
rather than domestic minutes; 2* (4) IRC 
enhanced service features, such as 
store-and-forward service, are part of 
their international offering and ought not 
be accessible to customers for use in 
conjunction with WU’'s future 
international service; ?* (5) 
prepublication review of customer 
directories ought be provided to ensure 
accuracy and equal treatment; (6) 
interconnection arrangements should be 
embodied in contracts rather than 
tariffs; and (7) all carriers should 
exchange billing data on a non- 
discriminating, cost-free basis.?° 

56. The last major miscellaneous point 
raised by the IRCs regards the separate 
domestic/international segment 
requirement. FTC disagrees with our 
tentative conclusion that all five IRCs, 
including FTC, must separate their 
international and domestic operations 
pursuant to Section 222(c)(1)(B) of the 
Act. FTC is the smallest of the primary 
existing IRCs. It argues that it falls 
under the exception in Section 
222(c)(1)(B) which provides that carriers 
that do not have a significant share of 
the market for record communications 
services are not required to separate 


28 At the present time WU is reimbursed on 
charges for the actual time its network is utilized for 
international calls. This includes all set-up and 
transmission time regardless of whether the call is 


completed, not completed or delayed. 

24The IRCs emphasize that store-and-forward is 
a service rather than a facility, and that the 
interconnection requirement extends only to 
facilities. 

25 At the present time the IRCs pay WU for bilting 
data relating to international calls initiated by WU 
subscribers. 


their operations. FTC states that it has 
less than 1% of the record market. 
Additionally, it points out that 
references to carriers with significant 
market shares in the Congressional 
debates exclude any mention of FTC 
while expressly listing WU and the four 
other IRCs. FTC also argues that failure 
to exclude it from this requirement 
would render the exemption clause 
meaningless, an undesirable result in 
analyzing statutory language. Finally, 
FTC states that being able to influence 
marketing decisions of other carriers or 
being the major service provider to a 
handful of small nations is not 
indicative of market share. 

57. No other carrier agrees with FTC's 
position. WUI, ITT and TRT argue that 
FTC: (1) Is not the smallest carrier to 
twenty-one overseas points; (2) is 
actually the largest carrier to nine 
points; (3) has market power and takes 
marketing initiatives which must be 
matched; (4) has negotiated significant 
traffic routing contracts; and (5) was the 
first IRC to apply for transatlantic voice- 
only leased channels. These carriers 
emphasize that FTC is a potent 
competitive force and that the separate 
segment requirement would place no 
significant burden on FTC or its 
customers. 


H. WU 


58. While comprehensively addressing 
all subjects raised during the 
negotiations, WU emphasizes its 
concern that the central issue of this 
proceeding, interconnection costs, will 
now be resolved consistent with the 
initial decision in Phase I of Docket 78- 
97. WU argues that any reliance on the 
initial decision would be premature 
since it is only a recommended decision, 
has no current force or effect, will be 
appealed and will, in the final analysis, 
be found to be an “aberration” by the 
Commission. WU also emphasizes its 
concern that the proceeding has focused 
on the domestic segment of an inter- 
carrier service without an equally 
rigorous investigation of the 
international segment costs. WU . 
contends that the Act contemplates 
Commission prescription of 
interconnected rates based on relative 
costs. This entails scrutiny of carrier 
costs for both domestic and 
international segments. WU's positions 
on the various issues and responses to 
the IRCs and Graphnet are summarized 
below. 

59. WU concurs with all carriers that 
interconnection of equal type and 
quality requires a fully interconnected 
network with general equivalency in 
terms of dialing stages and digits. WU 


4 
traditionally k 


interprets the Congressional mandate as 
requiring a carrier to provide other 
carrier’s customers the same access it 
provides its own customers, except 
where engineering capabilities or cost 
factors militate otherwise. It indicates 
that the TWX network is engineered as 
a closed ten digit system. IRC 
subscribers must therefore dial a full 
complement of ten digits to reach WU 
TWX customers. WU argues that all 
customers tied into a particular carrier, 
including those connected via high 
speed dedicated tie-lines, should have 
the right to route their messages to other 
carriers. WU proposes that each carrier 
provide half of the facilities needed to 
connect its network with that of each 
other carrier including the necessary 
port devices. WU recommends that the 
IRCs interconnect with WU at all four 
DES sites but at only one PFE per DES 
site. WU states that this arrangement 
would not adversely affect carriage 
efficiency and would save substantial 
costs. If WU is called upon to furnish the 
entire local facilities, it proposes a 
monthly charge of $5.00 per trunk. For 
international calls WU proposes to 
maintain the status quo by 
interconnecting at the three existing IRC 
gateway sites with the proviso that it 
will permit a mixture of inbound 
international and IRC-originated 
domestic traffic where necessary. 

60. WU agrees with the IRCs that the 
“originating carrier” should tariff a 
service and pay the “terminating 
carrier” its costs. The parties also agree 
that for a purely domestic 
interconnected transmission or an 
interconnected international inbound 
transmission the determination of the 
originating and terminating carrier is 
relatively straight forward. However, 
WU disagrees with our tentative 
conclusion that the IRCs should be 
considered the originating carrier for 
interconnected international outbound 
calls. WU alleges that when its network 
is first accesed for an outbound 
international call it is the originating 
carrier. As such it is entitled to set the 
rate and settle with the U.S. 
international carrier for its payout to 
foreign administrations plus the U.S. 
international carrier's costs. WU 
estimates the U.S. international service 
provider's costs to be approximately 25- 
50 cents per minute. WU rejects the 
Commission's tentative conclusion that 
the IRCs should perform the originating 
carrier eter merely because they 
agreements, have 
themselves out as 
international carriers, bill their 
customers and collect from their 
customers. WU argues that it must be 
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deemed the originating carrier since the 
calling subscriber's terminal is first 
connected to it. Claiming that the IRCs’ 
relationships with foreign 
administrations have nothing to do with 
the rates set for the American public, 
WU assures us that it can efficiently 
extract the necessary billing information 
from its switches, file tariffs which 
reflect the international segment rates 
for each IRC, and resolve any other 
administrative or technical problems 
which may arise. 

61. WU raises several points on the 
issue of foremost concern to all of the 
parties: the monies due or a discount 
given for interconnected calls. First, WU 
argues that a call initiated on an IRC 
network cannot be treated any 


differently than a regular subscriber call. 


The configuration of WU's DES network 
and the network’s “intersite 
connectivity” make illogical the creation 
of a new class of calls from calls that 
“look the same” to its network as all 
other calls. Secondly, WU contends that 
calls initiated or terminated on an IRC 
network which interconnect with the 
WU network generate no cost savings. 
WU attacks as inaccurate the IRCs’ 
assertion that carrier-to-carrier 
interconnections produce discounts 
justifying savings which do not exist for 
subscriber-to-subscriber 
interconnections. WU contends that the 
statement in the Committee Report 
indicating that cost savings are inherent 
in carrier-to-carrier interconnections is 
not binding on the Commission, is 
merely an a priori assumption, and 
reflects a misunderstanding of its 
network. WU states that its publicly 
tariffed telex and TWX rates continue to 
constitute the best indicia of cost-based 
interconnected service. WU 
emphatically rejects the IRC 
transmission train argument. In fact, it 
declares that the single transmission 
train calls generated by an IRC can 
utilize substantially more facilities than 
the average customer initiated call and 
therefore generate higher costs. WU 
indicates that this occurs when, as in the 
case of IRC handed off calls, it must 
provide lengthy termination service to 
hinterland points. 

62. WU rejects the RCA 20¢ 
accounting rate proposal and the 
various modifications to that proposal 
made by the IRCs. WU states that the 
recently filed IRC interconnection 
tariffs, which feature a 20¢ accounting 
rate, are not cost-based. WU further 
indicates that little traffic will be 
interconnected under this tariff and 
what will be handed off will be equally 
divided among the participating IRCs. 
WU cautions the Commission against 


utilizing this accounting rate proposal in 
its prescription. WU states that its costs 
are 34.75¢, not 10¢, per minute for telex 
and that the flow of WU-IRC 
interconnected traffic will not create a 
“wash” situation where the accounting 
rate is rendered unimportant by near 
equal traffic flows. WU emphasizes that 
no cost savings exist for calls 
interconnected with the IRCs and that 
the prescription of a noncost-based 
discount merely to assist the IRCs’ entry 
into the domestic market would violate 
the Act. 

63. WU asserts that appropriate 
revenue allocation, as required by the 
statute, include the IRCs’ revenues from 
international traffic. WU also argues 
that IRC costs should be subject to the 


same scrutiny as WU's rates have been - 


in Docket 78-97. WU requests the 
Commission to evaluate the IRCs’ costs 
and to expand Docket 78-97 if 
necessary. WU points to our Audit, the 
ITT rate case and special IRC contracts 
as evidence of the IRCs’ costs and 
excessive profits. 

64. WU's final major statemeht on the 
issue of cost savings is directed to our 
use of or reliance on the initial decision 
in Phase I of Docket 78-97. WU reminds 
us that the initial decision is only a 
recommended decision, has no force or 
effect at the present time, and will be 
appealed. WU also assures us that on 
review we will find the initial decision 
to be in error. 

65. WU construes Section 
222(c)(1)(A)(ii), the pro rata provision, as 
applying only to telegram traffic. WU 
states that addressing only the 
international portion of inbound traffic, 
as proposed by Graphnet, would render 
the statute an operational nullity. WU 
states that telex and private line calls 
are transmitted to the U.S. international 
carrier chosen by the sending party or 
foreign correspondent and are thereby 
excluded under the statute from the pro 
rata calculation. WU contends that each 
IRC must distribute incoming telegrams 
for domestic delivery to all domestic 
carriers in the same proportion as 
outbound traffic received from each 
domestic carrier on a country by country 
basis. WU argues that the distribution of 
traffic should cover all inbound 
telegrams regardless of whether the 
foreign correspondent or sender has 
designated (routed) the message via a 
particular IRC. WU states that the IRCs 
get credit from the foreign 
correspondent in terms of how it will 
route inbound U.S. traffic on the basis of 
the entire volume of traffic the IRC 
carries, even if the message originated 
on WU’s network. Equity requires, under 
the circumstances, the application of the 
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pro rata distribution plan for all 
telegrams regardless of foreign 
administration allocational decisions. 
66. WU confirms its ability to carry 
international outbound store-and- 
forward calls and to handle all 
necessary billing functions. On 
international outbound calls where 
WU’s network is initially accessed for 
subsequent processing and carriage by 
an IRC, WU proposes that the 
transmission be divided into two 
separate call components: First, a 
domestic call via WU to the store-and- 
forward computer of the customer’s 
choice; and second, a separate call or 
series of calls that originate from the 
store-and-forward computer. Since this 
communications stream can easily be’ 
divided into two discrete calls, a 
question arises whether the store-and- 
forward carrier is entitled to a revenue 
allocation for its reception of the 
domestic call. WU argues that the store- 
and-forward carrier is entitled to no 
additional compensation since it 
perfornis no termination function as the 
switching it must provide is related to 
the final international delivery segment. 
67. WU proposes to commence 
interconnection with the IRCs as soon 
as their domestic telex tariffs become 
effective. Interconnection at the DES 
sites will commence as soon as the 
necessary equipment and facilities can 
be made available. WU also proposes 
that interconnection between it and the 
IRCs for WU international carriage 
should await the effectiveness of WU's 
international tariffs. WU concludes its 
comments with a proposition for 
arranging modifications to the 
Commission's prescription. WU 
proposes that the Commission should 
entertain any modification proposal if 
two or more parties to the proceeding 
apply in writing and give notice to all 
other parties. The proposal would 
become effective after thirty days if no 
party opposed the modification and the 
Commission did not object. 


I. Graphnet and CCI 


68. The primary concerns of Graphnet 
and CCI are securing universal 
interconnection, acquiring shared bearer 
circuits, and ensuring proper application 
of the.Act's complicated pro rata traffic 
distribution provision. Graphnet argues 
that cost-based access to bearer circuits 
is an integral part of the IRC obligation 
to provide “full interconnection with any 
facility” under Section 222(c)(1)(A)(i). 
CCI states that telex resellers are 
common carriers and are also entitled to 
enjoy the benefits of full 
interconnection. 
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69. Graphnet and CCI argue that their 
right to direct access to bearer circuitry 
survived any statutory deletions since 
the deleted language was generally 
redundant. Graphnet and CCI indicate 
that cable-head channel allocation will 
create no difficult traffic mangement 
(billing and monitoring) problems, will 
not adversely impact on the IRCs or the 
foreign correspondents, and will not 
effect the negotiation and settlement 
obligations of the IRCs. Graphnet states 
that it will cooperate with the IRCs in 
monitoring traffic flows, routing traffic, 
installing switches and establishing an 
indemnity agreement. In response to 
various transiting proposals, Graphnet 
indicates that access to IRC facilities 
under existing transiting tariffs is no 
substitute, financially, for sharing bearer 
circuits. Finally, the IRC objections are 
characterized as a smoke screen to 
protect IRC financial interests. 

70. Graphnet focuses on both the IRC 
and WU costs of services and attempts 
to calculate the appropriate rates for 
carrier-to-carrier services. Graphnet 
notes that the Act expressly prohibits 
cross subsidization and that Congress 
found inherent savings to exist in 
carrier-to-carrier interconnections. 
Graphnet initiates its assessment of 
WU’s costs by asserting that a 6-7 cent 
reduction in WU’s current telex and 
TWX rates should be prescribed to 
eliminate cross subsidies from WU’s 
inter-network to intra-network service. 
Graphnet calculates that WU's intra- 
network rate should be 45.7 cents per 
minute with terminating services priced 
at 21.1 cents and originating services 
priced at 24.6 cents. Graphnet proposes 
that since the cost of terminating and 
originating an inter-network call is 
significantly less than the full tariffed 
rate the Commission should prescribe 
an interim solution. Graphnet proposes 
that WU receive 50% of its own intra- 
network rate (17.5¢) starting at the time 
it receives international operational 
authority. Graphnet argues that this is a 
reasonable approximation of the cost of 
call termination until such time as WU 
returns to the Commission to seek a new 
tariff structure which more accurately 
reflects true costs. 

71. Graphnet and CCI interpret the 
Act's pro rata share provision, Section 
222(c)(1)(A)(ii), as providing the vital 
mechanism to establish themselves and 
similarly situate carriers as full fledged 
competitors of the IRCs, 
notwithstanding the absence of 
operating agreements or the ownership 
of overseas transmission capacity. 
Graphnet reads this provision as 
rewarding international carriers for 
routing traffic through other 


international carriers. It contends that 
the generating carrier is entitled to a 
proportional share of the international 
traffic on the return leg from, as the 
statute provides, “points outside the 
United States * * * (to) points of entry 
in the United States * * * ” Graphnet 
emphasizes that the return flow 
provision applies only to a carrier 
offering international service through 
another carrier via bearer circuits or 
transiting arrangements, neither of 
which require operating agreements.?® 

72. Graphnet emphasizes that the 
legislative intent, to reward the 
international service provider without 
an operating agreement for handing off 
traffic that it cannot carry directly to a 
particular overseas point, supports its 
interpretation of this complex provision. 
It states that Section 222(c)(1)(A)({ii) was 
designed to solve a particular problem: 
Congress’ concern that new IRCs 
without operating agreements would be 
deprived of return traffic even if they 
succeeded in developing an outbound 
international traffic flow. 

73. Graphnet integrates bearer circuit 
access with the pro rata clause to insure 
a communications path to and from a 
foreign nation and to secure awmeans by 
which it can receive the proportional 
return traffic flow due it. Graphnet's 
proposal is to receive its pro rata share 
of the international inbound traffic 
directly from the IRCs and then to 
deliver that traffic to the called parties 
either directly or through domestic 
interconnection. Graphnet contends that 
the IRCs are capable of diverting the 
requisite percentage of traffic without 
any administrative problems and 
service degradation, and with only a 
slight delay caused by the operation of 
an additional switch. Graphnet 
emphasizes that cost-based bearer 
circuit access will create no major 
operational or financial problems and 
expresses a willingness to route traffic 
through an IRC switch if necessary. 
Graphnet also states that this traffic 
should be directly routed to it without 
any compensation flowing to the 
connecting IRC other than a cost-based 
charge for the facility. 


VIII. Discussion 


74. We have analyzed the Act, the 
Committee Report and the extensive 
filings presented by all the interested 
parties. We believe the interim 
prescription formulated here within the 
relatively short time period established 
by Congress is consistent with the Act 
and is a reasonable exercise of our 
broad prescription powers under the 


2° Ang carrier, exoept 
period, could benefit from this section. 


WU during the moratorium 


Act. This Interim Order permits market 
forces to determine the variety and price 
of available services, and creates 
incentives for the parties to vigorousiy 
enter new markets. Below we discuss 
and reach conclusions as to equality of 
interconnection in type and quality, 
originating/ terminating carrier 
determinations, cost allocation, pro rata 
service allocation, bearer circuits, 
transiting arrangements and a variety of 
miscellaneous issues. We also establish 
implementation guidelines and solicit 
additional comments on several issues. 


A, Equal in Type and Quality 


75. Section 222(c)(1)(B) requires a 
carrier which provides both domestic 
and international record 
communications services and which has 
a significant share of the market for 
such services to operate as if its 
domestic and international offerings 
were separate and to interconnect with 
other carriers in a manner which is 
equal in type and quality to the 
interconnection between its separate 
segments. The section also indicates 
that this equal interconnection must be 
made available at the same rates and 
upon the same terms and conditions. 
This section has generated two major 
controversies. First, how to apply this 
requirement to dialing stages, dialed 
digits, access codes, interconnection 
locations and network engineering. 
Second, whether FTC has a significant 
share of the market. These two issues 
are resolved below. 

76. In the NPRM we indicated that this 
section requires equality except in those 
cases where: (1) Parity could only be 
achieved through an unreasonably 
expensive system modification; (2) 
parity could not be achieved due to 
technological impossibility or equipment 
unavailability; or (3) parity could only 
be obtained through an unreasonable 
degradation of service. We tentatively 
concluded that a statutory interpretation 
which would lead to the inclusion of 
unnecessary dialing stages or digits, the 
discontinuance of a convenient or 
desirable service, or the routing of 
messages in more circuitous routes or 
through unnecessary switches was 
generally not required by the Act. While 
this broad tentative conclusion was 
endorsed by most of the parties, there 
was no unanimity as to the applicability 
of the equality requirement to particular 
practices or technical features. 

77. In this interim order we affirm our 
tentative conclusion that unless one of 
the three factors listed above can be 
shown to exist, a carrier will be 
expected to provide equal 
interconnection. We do not believe that 





the statute lends itself to any other 
interpretation. We find that 
interconnection generally equal in type 
and quality is required for all aspects of 
inter-network connections. This includes 
dialing stages, the number of digits 
dialed, telex and TWX access codes, 
interconnection locations, and technical 


interconnection standard does not 
require identical interconnection in all 
aspects. Congress’ intent, and we 
believe the goal of the parties, is to 
enhance service quality, foster the 
efficient use of facilities, and establish 
the groundwork for fair competition. In 
view of the existence of differently 
designed and configured networks, we 
are only prescribing generally equal or 
comparable interconnection. 

78. We note that most of the 
interconnection arrangements which the 
carriers will institute as a result of this 
order raised no significant problems 
during the negotiations. For domestic 
service each carrier will provide single 
stage access with additional digits, if 
necessary, kept to a minimum (no more 
than three). For international service, a 
carrier will provide its customers with 
access to another carrier comparable to 
the access it provides to its awn service. 
If WU maintains its present two stage, 
IOX dialing selection process for its 
customers accessing an IRC, then it 
must institute this process for its 
customers to reach its own international 
switch. WU must also retain the existing 
IRC access codes and assign Graphnet 
an access code. If an IRC desires to 
maintain its intra-network single stage 
access, then it must make this process 
available to its customers to reach WU’s 
future international switch. (We 
recognize that single stage WU access 
by an IRC customer may require 
additional digit dialing.) 

79. We anticipate that the costs of 
interconnection will be shared, with 
each carrier being responsible for its 
own facilities and connections. We 
believe that facility access to store-and- 
forward services and the issue of 
billable minutes for international service 
(domestic or international) are best 
resolved under the equal in type and 
quality provision. We thus assure equal 
access while permitting the carriers to 
make the ultimate service decision.”” 
Full interconnection equal in type and 
quality enables users, including 
customers that reach a carrier by high- 
speed facilities, to access all carriers 


27 The domestic/international minute billing issue 
is further discussed and a utilization factor 
prescribed im paragraph 125. 


and the services provided by all 
carriers. 

80. We now turn to the second issue 
which arises under this section, the 
condition precedent that the separation 
requirement applies only to carriers with 

significant market shares. FTC argues 
that it does not satisfy the condition 
precedent and therefore need not 
operate as if its domestic and 
international segments were separate 
entities. This position is opposed by the 
other IRCs. We conclude that, although 
FTC is the major service provider to a 
small number of nations and its: 
marketing initiatives may require 
competitive responses from various 
competitors, it does not possess a 
significant share of the record 
communications services market. This 
conclusion is consistent with the 
statements of the statute's floor 
managers and reflects FTC’s market 
position.** Therefore, FTC need not 
comply with the separate segment 
requirement of Section 222{c)(1}(B). 
Upon reaching this conclusion we must 
note that a determination of market 
status may be modified over time as the 
underlying factors upon with such a 
determination is based change.”® 


B. Originating/Terminating Carrier 
Determination 


81. In the NPRM we identified three 
instances im which carriers would 
interconnect their facilities for the 
provision of a through service. 
Interconnection would occur for 
domestic, international inbound and 
international outbound service. We 
indicated that determining which carrier 
would perform the originating and 
terminating functions was not 
controversial for interconnected 
domestic and international inbound 
service but was very contorversial for 
interconnected international outbound 
service. The pleadings submitted in 
response to the NPRM reflect no 
lessening of differences on this issue 
between the domestic (WU) and 
international (the IRCs) carriers. Each 
wants to perform the apparently 


2® We do, however, reject FTC’s statutory 
constructon argument. Requiring all five IRCs to 
separate their services would not render the 
provision meaningless. First, the section may apply 
to other existing carriers besides the five primary 
existing IRCs. Second, the section relates to a 
market undergoing significant restructuring and 
logically applies to both existing and future market 
shares. 

°° There seemed to be little question among the 
negotiating parties that Graphnet did not have a 
significant share of the market for record 
communications services. We do not have sufficient 
data on this point to reach a reasoned decision. We 
shall therefore not require Graphnet to separate its 
domestic and i segments. However, we 
do invite comments on this determination. 
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lucrative functions associated with 
being the originating carrier: Rate 
setting, billing and collection. 

82. We tenatively concluded in the 
NPRM that for interconnected wholly 
domestic transmissions the carrier on 
whose network the call was initiated, 
would be the originating carrier. We 
also indicated that the terminating 
carrier would be the carrier on whose 
network the called party was located. 
We stated that the originating carrier 
would set the tariffed rate, bill and 
collect from the customer, and make an 
equitable allocation of revenues with 
the terminating carrier. This 
arrangement was acceptable to the 
parties and we conclude that it should 
be incorporated into this interim order. 

83. In the NPRM we tentatively 
concluded \ hat the existing arrangement 
for handling interconnectd international 
inbound transmission was reasonable 
and worthy of continuance. In this 
arrangement the U.S. international 
service provider hands off the call to a 
U.S. domestic service provider to 
effectuate delivery. The international 
carrier receives the appropriate payout 
from the foreign correspondent and pays 
the domestic carrier a delivery charge. 
The parties generally agree that this 
arrangement is acceptable and we 
conclude that it should be incorporated 
inte this interim order. 

84. With respect to the third instance 
of interconnection, interconnection for 
handling outbound international calls, 
we tentatively concluded in the NPRM 
that the U.S. international carrier would 
tariff through rates. In this role the U.S. 
international carrier will bill the 
customer for the entire through rate and 
compensate the domestic carrier using 
the cost allocation formula prescribed in 
the next section. In essence the U.S. 
international carrier will serve as the 
originating carrier for interconnected 
international outbound service. 

85. The classification of a carrier as 
either “originating” or“terminating” 
makes the most sense when describing 
the routing of a wholly domestic call. 
These terms make little real sense when 
describing the roles assumed by U.S. 
carriers for interconnected international 
calls, both inbound and outbound. In 
fact, neither term is actually found in the 
Act although the Committee Report, as 
cited by the parties, indicates that the 
originating carrier will set a rate to the 
public and the terminating carrier will 


. Tecover its costs from the originating 


carrier. We believe we have the 
discretion to designate either the 
international or domestic service 
provider to act as the originating carrier 
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for interconnected international 
outbound service. 

86. We are not persuaded by WU's 
pleadings to modify our tentative 
conclusion set forth in the NPRM. 
Contrary to WU’s contention that we 
are standing the statute on its head, our 
conclusion recognizes that the 
international service provider is the 
chosen carrier for overseas 
transmissions, originates the overseas 
segment of the call, possesses the 
operating agreement, negotiates 
settlement and accounting rates, and 
coordinates operating standards. We 
also view this arrangement as creating 
an additional incentive for WU to 
acquire operating agreements and to 
vigorously enter the international 
market if and when it is so authorized. 


C. Cost Allocation 


87. Section 222(c)(2) requires the 
establishment of “a nondiscriminatory 
formula for the equitable allocation of 
revenues” derived from interconnected 
transmissions. The section also requires 
that, to the extent possible, the 
“equitable allocation of revenues be 
based upon the costs of the record 
communications service or facility 
employed * * *.” Interconnection 
between U.S. carriers involves the use of 
two carriers’ networks for the provision 
of a joint and through service. One U.S. 
carrier in an interconnected situation 
receives payment from a customer or 
foreign correspondent.®° The second 
U.S. carrier in an interconneted situation 
receives payment from the first U.S. 
carrier. The question raised by this 
section of the Act is what are the second 
carrier's costs. 

88. It is clear from the pleadings that 
the parties perceive that WU will be 
placed in the role, more often than not, 
of the U.S. carrier entitled to recoup its 
costs from another U.S. carrier. WU 
argues that its costs are covered by its 
tariffed rates (34.75¢ per minute for telex 
and 43¢ per minute for TWX) and that it 
should receive compensation consistent 
with these rates. WU emphasizes that 
no savings exist for carrier-to-carrier 
interconnection. In short, that it costs as 
much to provide subscriber-to- 
subscriber service as it does to provide 
carrier-to-carrier service. The IRCs, 
Graphnet and CCI emphasize that 
carrier-to-carrier routing produces 
savings that do not exist for subscriber- 
to-subscriber service and that these 
savings decrease the “costs” an 


80 A carrier charges subscribers tariffed rates for 
originating domestic and international outbound 
calls. A carrier receives a settlement charge from a 
foreign correspondent for accepting and arranging 
delivery of an international inbound transmission. 


interconnected carrier is entitled to 
recoup. 

89. In the NPRM we stated that a final 
determination on the issue of costs must 
await the final decision in Phase II of 
Docket 78-97. We also indicated that an 
interim rate/cost decision would be 
made in this order. In the NPRM we 
noted the existence of a lawful WU 
tariff which provided for no carrier-to- 
carrier discount, the language of the 
Phase I designation order, and the 
separated trial staff's Proposed Findings 
of Fact and Conclusions of Law. We 
therefore placed the burden of 
persuasion on the IRCs. 

90. In resonse to the NPRM the IRCs 
make several arguments that cost 
savings are inherent in carrier-to-carrier 
interconnections and that these savings 
should be passed on to the “originating” 
carrier. First, the IRCs contend that: (1) 
Congress’ clear intent was to facilitate 
market entry and foster competition in 
the domestic market; (2) competition 
with WU, the dominant domestic 
carrier, can only occur if the IRCs’ intra- 
network and inter-network rates are 
comparable to WU’s intra-network 
rates; and (3) no rate competition will be 
sustainable without the prescription of a 
discount. Therefore, the IRCs conclude 
that we must prescribe a discount large 
enough to enable competition to 
develop. Second, the IRCs argue that a 
substantial discount for interconnected 
service is warranted on cost grounds. 
The IRCs point to operational savings 
which approach 50% of WU’s tariffed 
rate. The IRCs contend that significant 
administrative and transmission train 
savings exist and should be passed on 
to the traffic originator. Third, the IRCs 
state that Congress recognized the 
existence of cost savings.*! Finally, the 
IRCs emphasize that the Commission's 
best evidence on this issue is the initial 
decision in Phase I of Docket 78-97: that 
cost savings do exist for carrier-to- 
carrier interconnection. The IRCs 
request the Commission to utilize the 
findings of an impartial Administrative 
Law Judge who based his decision on an 
extensive record. 

91. WU, in response to the filings 
made by the IRCs, Graphnet and CCI 
argues: (1) That any discount must be 
cost-based; (2) that no cost savings exist 
for handling interconnected calls; and 
(3) that therefore no discount should be 
prescribed. First, WU interprets Section 
222(c)(2) to prohibit the institution of 


31 The Committee Report, at page 11, states: “The 
Committee does recognize that there are certain 
cost savings which are inherent in carrier-to-carrier 
interconnections (as opposed to customer-to- 
customer interconnections), and that some suitable 
discount for carrier-to-carrier interconnection will 
become part of the arrangement.” 


any discount that is not cost-based. 
Second, it argues that its tariffs fully 
average the costs of all types of calls 
and that the disaggregration of a new 
class of calls is unwarranted. WU also 
presents data supporting the validity of 
its existing “no discount” tariff. Third, 
WU characterizes the Committee Report 
language referred to by the IRCs as 
merely an a priori assumption, 
deserving of no weight. Finally, WU 
emphasizes that the initial decision is in 
error, will be appealed, has no current 
force or effect and therefore should not 
be relied on here by the Commission. 
92. The issue of prescribing an interim 
discount presents us with a very difficult 
problem. This Commission has not yet 
determined whether there is or is not a 
cost savings in carrier-to-carrier as 
opposed to carrier-to-customer 
interconnection. Our resolution of this 
matter must await our final decision in 
Phase II of Docket No. 78-97. 
Nevertheless, the idea that some cost 
savings do exist cannot be rejected out 
of hand and it may not be implausible to 
suggest that carrier-to-carrier 
interconnection would involve possible 
savings in transmission costs, sales, 
administrative expenses or other areas 
which would justify a discount. 
Although we have not yet had the 
opportunity to review the initial decision 
in Phase I of Docket 78-97, the ALJ did 
find that a substantial discount was 
warranted. Perhaps most important, as 
already noted, the Committee Report 
determined “that there are certain cost 
savings which are inherent in carrier-to- 
carrier interconnections * * *” and that 
“some suitable discount” should become 
part of any new carrier-to-carrier 
interconnection arrangement. We 
cannot, as WU suggests, ignore this 
important evidence of legislative intent. 
93. Given our reading of the intent of 
Congress in this matter and based upon 
the information available to us at this 
point, we have decided to prescribe a 
15% discount from a carrier's publicly 
tariffed intra-network rate which will 
apply to all carriers when performing 
interconnected “terminating” 
functions.*? Specifically, this discount 
will apply to: (1) Terminating 
interconnected domestic calls; (2) 
initiating and handing off to a second 
U.S. carrier international outbound calls; 
and (3) accepting for delivery from 
another U.S. carrier international 
inbound calls. For WU, the major 
“terminating” carrier, we calculate 


32 Of course, no carrier is frozen into a 
terminating or originating position. This 
determination is dependent on the carrier's role for 
each interconnected call. 
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under present tariffs this discount to be 
5.21¢ per minute for telex and 6.45¢ per 
minute for TWX. This results in an 
interconnected telex rate of 29.54¢ per 
minute (34.75¢—5.21¢) and an 
interconnected TWX rate of 36.55¢ per 
minute (43.0¢—6.45¢).°* 

94. We would emphasize that our 
prescription here is for an interim period 
only and in no way limits or prejudges 
any action we may take in any existing 
or future phase of Docket 78-97. We 
make ne final conclusion as to-whether 
cost savings exist for calls “terminating” 
on WU’s or the IRCs’ networks. We 
believe that the overriding intent of 
Congress in Section 222 was to increase 
competition in the international and 
domestic record markets. The 
requirement oi a discount where no cost 
savings exist would discourage the IRCs 
from building their own domestic 
facilities and from entering domestic 
markets as full competitors. We cannot 
believe that Congress intended this 
result or that it intended us to require a 
discount in the absence of any real 
evidence of cost savings for carrier-to- 
carrier interconnection. Accordingly, our 
view is that if we find in Phase II of 
Docket 78-97 that carrier-to-carrier 
interconnection involves no cost savings 
over carrier-to-customer interconnection 
the discount must be eliminated. 


D. Outbound Interconnection 
Arrangements—Transiting Traffic 

95. As part of our efforts to stimulate 
competition on the international record 
market, we have recently authorized 
several new carriers (Graphnet, for 
example) to provide overseas service. 
Unfortunately, these carriers have been 
unable (with minor exceptions) to 
provide such service because they have 
been unable to obtain the necessary 
operating agreements with foreign 
countries. In the Committee Report 
concern was expressed over “the 
apparent unwillingness of foreign PTT 
administrations to interconnect with 
new U.S. international record carriers” 
(p. 10}. 

96. The unwillingness of foreign 
administrations to grant U.S. carriers 
operating authority has indeed been a 
serious problem. Even established IRCs 
have not always been able to obtain 
operating agreements with all the 
foreign administrations to which they 
route or from which they receive traffic. 
In order to carry such traffic, the IRCs 
have entered into “transiting 


38 We also prescribe that complete traffic and 
financial records be maintained so that a full 


accounting may occur upon the final resolution of 
Phase II. With the institetion of appropriate 
accounting orders we view FTC's escrow proposal 
as unnecessary. 


agreements” with other IRCs, for in 
same cases with foreign carriers) which 
possess the necessary operating 
authority to deliver traffic to or receive 
traffic from the country of origin or 
destination, which could at least provide 
assistance in the intermediate routing of 
traffic.™ For example, TRT does not 
have an operating agreement with 
Japan. If TRT is requested by its 
customer to deliver a message to Japan, 
the carrier would hand off the message 
to a second IRC (ITT, WUI or RCA) 
which has an operating agreement 
enabling it to deliver the message to the 
Japanese administration. 

97. If an IRC receives an outbound 
telex message from a customer on its 
own system requesting delivery to an 
overseas point for which it has no 
operating agreement, it must forward the 
call to another IRC for carriage to its 
destination. Under existing tariffs the 
originating IRC (the carrier without the 
operating agreement) will receive a 
discount of 12 cents per minute from the 
transiting IRC’s rate to its own 
customers. Since the rates charged by 
the different IRCs are almost always the 
same, under present circumstances the 
originating IRC will bill the customer the 
entire charge for the message and then 
hand over to the transiting carrier all the 
money received except for 12 cents per 
minute. The 12 cents per minute retained 
by the originating international carrier 
in a transiting situation must cover all 
the administrative costs associated with 
handling the message as well as the 
physical costs of routing the message to 
the transiting IRC possessed of a foreign 
operating agreement. 

98. From the perspective of the 
originating outbound carrier, this hardly 
appears to be a very generous 
arrangement. On the contrary, the 
revenue split appears to reflect the 
greater bargaining power of carriers that 
have obtained the necessary foreign 
operating agreements enabling them to 
carry international traffic to overseas 
destinations. Given the revenue split 
involved here, it is hardly surprising that 
foreign operating agreements should be 
so highly prized. 

99. We believe that it was the intent of 
Congress in passing the new Section 222 
to redress the imbalance between those 
carriers which have managed to enter - 
into agreements with foreign operating 
authorities and those carriers which 
have not. 


5*In Docket 21005 we ordered the IRCs to provide 
interconnection upon request. To this date, only ITT 
and RCA have had such requests. Prior to Docket 
21005 interconnection for transiting traffic was a 
matter within the discretion of the particular IRC. 
See Interface of the International Telex Service, 76 
FCC 2d 61 (1980). 
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100. The 12 cents presently retained 
by the outbound originating IRC is 
hardly sufficient to accomplish this 
purpose. Although reliable cost 
information in this area is, as stated by 
WU, difficult to come by, it is unlikely 
that 12 cents covers the originating 
international carrier’s cost in most cases 
and that, even if it did, the 12 cents 
would still leave the lion’s share of the 
profits for carrying the traffic with the 
transiting carrier possessing a foreign 
operating agreement. 

101. To remedy this situation, we will 
require that where IRCs interconnect to 
handle outbound transiting telex traffic, 
the originating outbound IRC will first 
pay the transiting IRC an amount equal 
to the payout to the foreign 
administration. Secc.ad, the originating 
outbound IRC will pay the transiting IRC 
an additional sum under the following 
formula. The transiting IRC will receive 
Ye of the initiating carrier’s domestic 
rate plus % of its own international rate 
after subtracting out the amount already 
received for the foreign administration. 
However, in no case will the originating 
IRC be left with less than the domestic 
portion of the charge. The originating 
IRC will be responsible for paying the 
domestic charge. 

102. For example, let us assume that 
the initiating IRC’s domestic charge is 
29¢ per minute, the transiting IRC’s 
international charge for an outbound 
telex message to a particular overseas 
point is $1.65 per minute, and that the 
payout to the foreign PTT is 69 cents. 
After the foreign payout the remainder - 
under the formula is $1.25 
(29¢ + $1.65—69¢). The originating IRC, 
regardless of its own collection rate, will 
pay the 69 cent payout plus half of the 
$1.25, or 62.5 cents. The originating IRC 
would retain the 62.5 cents 
(assuming it matched the transiting 
IRC’s rate} but would have to pay for 
domestic haul out of this amount. If the 
domestic call was carried over WU’s 
telex system, the originating IRC would 
pay WU’s discounted telex charge of 
29.54 cents and retain the remaining 
32.96 cents. If the originating IRC 
performed the-domestic haul itself, it 
would keep the entire 62.5 cents. 

103. For an outbound telex message’ to 
Japan, a 50/50 split would not leave the 
originating IRC international carrier 
with sufficient revenues to pay for the 
domestic call in all cases. At the present 
time the IRC rate for telex service to 
Japan is $2.23. After a payout to the 
Japanese administration of $1.81 per 
minute, the U.S. carriers are left with 42 
cents to be divided among them. If a 


telex message to Japan originated on 
Western Union's telex system and was 
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then transferred to an originating IRC 
which had to deliver it to a second IRC 
for carriage to Japan, a split which gave 
the originating IRC one-half of the 42 
cents (21 cents) would be inadequate to 
cover the-payout to Western Union. As 
noted above, under these circumstances 
the originating carrier will retain an 
amount sufficient to cover WU’s charge 
of 29.54 cents.** Accordingly, both the 
originating carrier and the carrier with a 
foreign operating agreement would have 
to rely upon inbound traffic from Japan, 
if this route is to be profitable. 

104. The interim split we have 
proposed here for international telex 
traffic would appear to be fair to both 
the international carrier without the 
operating agreement and the 
international carrier with the operating 
agreement. It is considerably more 
generous than the present 12 cents per 
minute share recovered by the 
originating international carriers. On the 
other hand it is not dissimilar to the split 
proposed by RCA (Comments, pp. 45-46) 
and endorsed by ITT (Reply, p. 31), the 
two carriers which have the most 
extensive foreign operating authority 
and which would likely handle most of 
the transiting traffic.*® We note here 
that modifying the existing tariffs of an 
established routing mechanism which is 
both effective and efficient creates no 
iechnical, operational, monitoring, 
regulatory or international comity 
difficulties which may be associated 
with the use of bearer circuits by a 
carrier lacking an operating agreement. 
E. Pro Rata Distribution of Inbound 
Traffic 

105. Section 222{c)(1)(A)(ii) provides 
as follows: 


(1) Subject to the provisions of subclause 
(Il), if a request for interconnection under 
clause (i) is for the purpose of providing 
international record communications service, 
then the agreement entered into under clause 
(i) shall requre that the allocation of record 
communications service between points 
outside the United States and points of entry 
in the United States shall be based upon a 
pro rata share of record communications 
service between points of exit out of the 
United States and points outside the United 
States provided by the carrier making such 
request for interconnection. 


85 Thus, the total payment to the transiting carrier 
would be $1.81 plus (42 cents —29.54 cents) or 
$1.9346 at present rates. 

36 This 50/50 split is intended to be the floor for 
the international divisions. As such, this 
prescription would not prohibit the transiting carrier 
from establishing divisions which are more 
favorable to the originating carrier. However, such 
an offering by the transiting carrier must be tariffed 
and applied equitably to all originating car iers. 
Additionally, we will not require the mandatory use 
of U.S. transiting carriers as proposed by RCA. We 
view such a requirement as anticompetitive. 


(II) The requirement established in 
subclause (I) shall not apply in any case in 
which the customer requesting any record 
communications service between a point 
outside the United States and a point of entry 
in the United States has the option to specify 
the international record carrier which will 
provide such record communications service. 


106. Congress intent in enacting this 
provision was to institute a traffic 
allocation scheme for inbound traffic 
that would reward a carrier without an 
operating agreement for generating and 
handing off traffic destined for overseas 
points. The Committee Report, at pages 
10-11, states: 


The Committee is concerned with the 
apparent unwillingness of foreign PTT 
administrations to interconnect with new 
U.S. international record carriers. These 
arrangements are, however, outside the scope 
of the jurisdiction of the Congress. 

Nevertheless, the Committee has 
constructed a method by which a U.S. carrier 
without an operating agreement can 
interconnect with another U.S. carrier with 
such an agreement, consistent with 
international law, treaties, and regulations, 
and thereby provide outbound international 
service. 

However, international traffic originating 
in a foreign country destined for a customer 
in the United States presents different 
problems. For example, many countries 
assign U.S. bound traffic among U.S. carriers 
according to the amount of traffic each U.S. 
carrier brings into that particular country. To 
the extent that such an arrangement benefits 


' the carrier with an interconnection agreement 


(because of an increase in traffic resulting 
from the use of its facilities by the 
interconnecting carrier lacking such an 
agreement) the Committee believes that this 
benefit should accrue to the responsible 
carrier, i.e., the carrier generating the 
outbound traffic. In other words, if a carrier's 
level of return traffic is increased due to an 
increased level of outbound traffic generated 
by another U.S. international record carrier, 
then this benefit should be passed along to 
the carrier that generated the increased level 
of traffic. 

The Committee believes that in these 
situations, no free market exists, since traffic 
is assigned by the monopoly PTT. In order to 
correct this deficiency in a free market, the 
Committee has included a requirement that 
where countries assign U.S. bound traffic in 
this manner, a proportionate share be 
allocated by the U.S. carrier with the foreign 
agreement to the carrier responsible for the 
increased allocation. 

The Committee intends that this provision 
will only affect the distribution of traffic 
between the point of interconnection with a 
foreign correspondent and the point of entry 
into the United States, that is, the purely 
international segment of these circuits. 


107. The means of accomplishing the 
Congressional intent here are perhaps 
less clear than the intent itself. 
Obviously, we cannot accept the 
argument raised by ITT that the statute 


is meaningless and incapable of 
implementation. Further, we believe that 
neither the initiation of a separate 
proceeding on the implementation of 
this section as recommended by TRT 
nor the seeking of the additional 
guidance of Congress as suggested by 
FTC are compatible with Congress 
intent that full interconnection 
arrangements be initiated as soon as 
possible. 

108. It is incumbent upon this 
Commission to discern the intent of 
Congress with respect to the pro rata 
return flow provision contained in 
Section 222(c)(1)({A){ii). Moreover, this 
Commission has a duty to apply this 
provision in a fashion consistent with 
= overall purposes of the statute. In 

regard Congress has mandated that 
ae Cumadesion shall “* * * promote 
the development of fully competitive 
* * * international markets.” Section 
222(b)(1). We affirm our conclusion set 
forth in the NPRM that the purposes of 
this section are to facilitate entry into 
the domestic and international 
marketplaces and to decrease the 
competitive disadvantage a carrier 
without an operating agreement has 
with respect to a carrier with operating 
agreements. Moreover, we affirm our 
tentative conclusion that this provision 
requires an allocation system to be 
established which fully rewards the 
carrier ting the handed off traffic. 
The legislative history makes clear that 
the purpose of the return flow provision 
is to counter the inhibiting effect on 
competition among U.S. international 
record carriers caused by the restrictive 
practices of foreign countries with 
respect to inbound international traffic. 

109. The fact that international 
networks are currently configured in a 
certain manner and that many foreign 
countries control the routing of inbound 
international traffic does not render the 
pro rata flow provision void of statutory 
interpretation or lawful application or 
otherwise dependent on use of bearer 
circuits. We would acknowledge that 
the statutory language requiring a pro 
rata “allocation of record 
communications service” does not 
readily lend itself to a precise 
understanding as to how it might be 
implemented. This is especially so if one 
takes solely a network operations view 
with foreign control over inbound U.S. 
international traffic distribution. 
Nevertheless, Congress specifically 
instructed the Commission to “issue an 
interim or final order which establishes 
a just, fair, reasonable, and. 
nondiscriminatory agreement” which 
addresses the pro rata return flow 
provision. Section 222{c)(3)(B){i)(iD). 
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Accordingly, it is incumbent upon this 
Commission to prescribe, at a minimum, 
an interim pro rata allocation 
mechanism that ameliorates the 
competitive disadvantages that confront 
international record carriers lacking 
foreign agreements. 

110. We do not interpret the pro rata 
return flow provision as necessitating 
the actual physical distribution of traffic 
at midocean so that it can be divided 
among the different IRCs in proportion 
to their outbound traffic. While such 
physical distribution of traffic may 
eventually evolve, it is not essential to 
implementing the pro rata flaw 
provision. We believe that we can best 
accomplish the intent of Congress here 
by dividing the economic benefit that 
carriers are entitled to receive for 
inbound international traffic, so that a 
carrier, which would otherwise be 
foreclosed from actually handling 
inbound international traffic due to the 
lack of a foreign agreement, may 
participate in the economic benefits 
associated with the carriage of such 
traffic. The legislative history supports 
this approach and makes clear that the 
carrier which generates an increased 
level of traffic for another international 
record carrier should receive the 
“benefits” that flow from this increase. 
(Committee Report at 11.) ; 

111. In order to prescribe an 
appropriate formula we must first 
determine that traffic to which the 
revenue allocation applies. We will 
require that an originating outbound 
carrier lacking a foreign agreement be 
allocated revenues for the same pro rata 
share of inbound traffic as it delivered 
for outbound carriage. A pro rata 
allocation shall be calculated based on 
the billing unit set forth in the respective 
tariffs of the international carrier_, 
possessing a foreign agreement. Telex, 
for example, is billed on a per minute 
basis, while some PMS is billed on a per 
word basis. The pro rata allocation shall 
be calculated on a country-by-country, 
service-by-service (telex, TWX, 
telegram, etc.) basis. 

112. The service subject to the pro rata 
allocation shall include all record 
communications services. In reaching 
this conclusion, we reject petitioners’ 
suggestions that the pro rata allocation 
is limited solely to telegram service and 
we affirm our tentative conclusion of the 
NPRM. Section 222(c)(1)(A)(ii) requires 
the pro rata allocation of record 
communications service. Section 
222(a)(3) defines “record 
communications service” as broader 
than mere telegram service. There is 
nothing in either of these subsections, or 
the legislative history indicating that the 


pro rata allocation should be limited to 
telegram service. We note, however, 
that Section 222(c)(1)({A)(ii)(I) 


“specifically excludes from the pro rata 


return flow provision that traffic for 
which “* * * the customer * * * has the 
option to specify the international 
record carrier which will provide such 
record communications service.” It is 
our understanding, however, that the 
minority of countries allow customer 
choice in routing. 

113. In implementing the pro rata 
return flow provision a fundamental 
requirement is that a carrier entitled to 
the benefits of a pro rata allocation has 
the right to effectuate delivery not only 
to its own customers but also to any 
other addressee for which direct 
delivery by that carrier is possible. 
Accordingly, an inbound carrier with an 
operating agreement must route traffic 
which is the subject of a pro rata 
allocation to such carriers for domestic 
delivery. This will ensure that carriers 
receiving a pro rata allocation are also 
able to participate in the inbound 
domestic delivery function and thereby 
collect revenues attributable to 
providing the domestic haul portion. 
Thus for inbound telex messages, for 
example, a carrier that receives the 
benefits of a pro rata allocation is 
entitled to effectuate delivery of a telex 
message addressed to its own customer. 

114. The second task in prescribing a 
pro rata formula is the allocation of 
revenues between the inbound carrier 
with the operating agreement and the 
carrier entitled to benefit from pro rata 
allocation. We conclude that this 
allocation should follow the transiting 
arrangement prescribed for outbound 
traffic. Thus, the payout received from 
the foreign administration shall be 
allocated one-half to the originating 
inbound carrier with the operating 
agreement and one-half to the carrier 
entitled to receive the benefits of the pro 
rata allocation. The carrier entitled to 
receive the pro rata allocation is 
responsible for payment (out of its 
allocation) to the appropriate carrier for 
the domestic delivery of the traffic. In 
the event, however, that a situation may 
arise where the domestic delivery 
charge exceeds the amount of money 
allocated to the carrier entitled to 
receive the pro rata allocation under the 
50/50 split, the inbound carrier shall pay 
to the carrier receiving the pro rata 
allocation at least the domestic haul 
charge. The terminating inbound carrier 
will receive only the domestic 
terminating charge for that traffic it 
handles which exceeds its pro rata 
allocation. Finally, we conclude that the 
inbound carrier and the carrier entitled 


Federal Register / Vol.’ 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


to receive a pro rata allocation shall 
settle with each other on a quarterly 
basis, 

115. Under this approach a carrier 
entitled to benefits from the pro rata 
return flow provision will receive 
increased revenues for shortfall in 
inbound international traffic which is 
attributable to its inability to obtain a 
foreign operating agreement. Moreover, 
under our interim prescription such a 
carrier would be allocated revenues for 
its proportional share of inbound traffic 
even where it does not physically 
handle such traffic. When direct 
delivery of pro rata traffic cannot be 
effectuated by the carrier entitled to the 
pro rata traffic distribution, the carrier 
with the operating agreement may elect 
to effectuate delivery to the called party. 
In these cases the IRC with the 
operating agreement will make the same 
proportionate payment to the carrier 
entitled to the pro rata traffic less the 
sum necessary to pay for domestic 
delivery. This permits a call to be routed 
directly to the called party without 
involving an extra U.S. carrier and an 
additional U.S. switch. At the same time 
it permits the international carrier 
without the operating agreement to 
receive a reasonable allocation of 
revenues as envisioned by Congress. 
This we believe will ameliorate some of 
the disadvantages associated with not 
being able to obtain an operating 
agreement with a foreign country. We 
emphasize that our revenue allocation 
prescription is interim in nature and one 
which must necessarily change as 
circumstances warrant. 


F. Bearer Circuit Access 


116. Graphnet addresses the pro rata 
provision in detail and suggests that the 
only efficient and economical manner 
for allocating international traffic under 
the pro rata section is through the 
utilization of bearer circuits.*7 Graphnet 
argues that Section 222(c)(1)(A)(i), which 
provides for “full interconnection with 
any facility,” includes the sharing of 
bearer circuits. Graphnet notes that the 
sharing of bearer circuits is an accepted 
industry practice among carriers with 
operating agreements. It contends that 
Congress intended to expand this 
facility arrangement to carriers without 
operating agreements. Such 
interconnection, it is argued by 


*7 Bearer circuits are voice-grade lines, the 
channels of which are shared by two or more 
carriers for convenience, cost or efficiency reasons. 
Typically, a voice-grade line is divided into bearer 
channels or circuits at a multiplexor. The traffic of 
the carrier without the operating agreement is 
routed directly into the multiplexor without passing 
through the switch of the carrier with the operating 
agreement. ~ 
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Graphnet, best fulfills Congress’ intent 
to facilitate market entry and negate the 
effect of a foreign correspondent'’s 
refusal to enter into an operating 
agreement. 

117. In support of this interpretation of 
the pro rata provision, Graphnet points 
to the following language of the 
Committee Report at page 12: 


As explained elsewhere, the Committee 
has created a mechanism anew 
entrant may invoke its interconnection rights 
under this bill and establish a circuit (bearer 
or otherwise) to a foreign country by means 
of another carrier's facilities. 


118. WU and the IRCs oppose 
Graphnet’s pro rata traffic distribution 
proposal, particularly the suggestion 
that we prescribe access to bearer 
circuits on a shared basis. These 
carriers argue that the statute does not 
contemplate the sharing of bearer 
circuits and that such an arrangement 
would create serious administrative and 
operational problems. Our analysis of 
the bearer circuit argument follows. 

119. Interconnection of two networks 
for the provision of a through service 
traditionally occurs at a switch and 
takes the form of a transiting 
arrangement or a handing off of calls. 
Bearer circuit access is not a traditional 
type of interconnection. We note that 
bearer circuit access is not clearly 
mandated by the Act. We also note that 
the reference to bearer circuits in the 
Committee Report is associated with a 
provision no longer in the Act and may 
be read to apply only among carriers 
with operating agreements. We 
therefore cannot conclude at this time 
that bearer circuits must be made 
available as a matter of law. Moreover, 
we do not believe it likely that Congress 
would require bearer circuit access 
without extensive discussion of this 
controversial and difficult arrangement 
in the Committee Report. While not 
required by statute, we do not preclude 
the prescription of an interconnection 
arrangement requiring bearer circuit 
access if we find that such access is in 
the public interest. 

120. At the present time we view the 
operational, administrative and 
regulatory problems surrounding the use 
of bearer circuits by carriers lacking 
operating agreements as substantial. 
The inclusion of a non-recognized 
carrier in the use of a circuit will 
complicate repair, maintenance and 
testing procedures. Technical problems 
may not be resolved as quickly as they 
are now if the foreign correspondent 
does not know who to contact or if the 
U.S. carrier with the operating 
agreement must continually act as the 
other U.S. carrier's go-between in these 


matters. For inbound traffic a foreign 
correspondent may not 

carrier's numbering plan and opt not to 
load traffic on the shared circuits 
Alternatively, traffic destined for ‘the 
U.S. carrier with the operating 
agreement may be routed to the carrier 
sharing the bearer circuits. This routing 
degrades service by causing delays and 
putting at risk a call’s eventual delivery. 
For outbound traffic a foreign 
correspondent may refuse to accept the 
traffic on a shared bearer circuit 
originated by a carrier without an 
operating agreement. Thus it is clear 
that a foreign correspondent's lack of 
cooperation may seriously impact on the 
utility of bearer circuit access. 

121. The inability to accurately 
monitor all outbound and inbound calls 
(in terms of minutes or words) for 
international accounting and settlement 
requirements is the major administrative 
disadvantage to the sharing of bearer 
circuits. Without accurate call 
monitoring the U.S. carrier with the 
foreign operating agreement will not be 
able to verify the traffic data presented 
by the foreign correspondent. Even if 
supplied traffic data by the other U.S. 
carrier, the U.S. carrier with the 
operating agreement would have 
unverified data. The verification of this 
data may require the implementation of 
unwieldly and expensive auditing 
procedures. Such a monitoring system 
could require the installation of 
additional switches and the 
maintenance of extensive records. This 
solution may be viewed as inefficient 
and likely to lead to carrier 
disagreements. Additionally, bearer 
circuit access itself may increase IRC 
administrative = as well as require 
major switching and trunking 
expenditures. 

122. The prescription of bearer circuit 
access could easily increase our 
regulatory involvement in a carrier’s 
operations. We envision the 
Commission as possibly refereeing 
bearer circuit controversies regarding 
availability, allocation, conveyance and 
retrieval. We foresee questions arising 
such as: (1) Are bearer circuits 
available, and if so how many; (2) which 
carrier should be permitted to share one 
or more bearer circuits if demand 
exceeds supply; (3) what form of 
ownership interest (IRU, lease, shared- 
cost * * *) would a bearer circuit 
acquisition take; (4) could a carrier 
retrieve a bearer circuit for its own use; 
and (5) could a bearer circuit be 
conveyed between carriers without 

ee ements. © 

123. these Sees problems 
may make technical, operational and 
administrative coordination between the 


carrier with the operating agreement 
and the carrier sharing bearer circuits 
quite difficult. We therefore will not 
prescribe the sharing of bearer circuits 
as part of this interim order. However, 
the pro rata allocation formula and the 
new transiting requirements should 
provide the level of compensation to 
carriers lacking operating agreements 
intended by Congress. We view this 
outcome, rather than the manner in 
which it is achieved, as being the 
important concern of Congress. 
Nevertheless, we recognize the issue of 
shared bearer circuit access to be most 
complex and seek additional comments 
on this ent. Comments may also 
be submitted on Graphnet’s proposal to 
include private line service, a non- 
metered offering, in a shared bearer 
circuit. We believe that if such access 
can be implemented in a manner which 
substantially ameliorates the problems 
described above then, on balance, 
bearer circuit access could be 
prescribed. In the NPRM we indicated 
that shared bearer circuit access might 
be appropriate where the foreign 
correspondent expresses a willingness 
to interface in this manner. We continue 
to believe that such a willingness would 
substantially obviate the problems 
noted above. We also believe that these 
problems may be similarly obviated in 
those instances where the IRC, or an 
entity affiliated with the IRC, acts as the 
foreign correspondent. 


G. Miscellaneous Issues 


124. The parties raised a number of 
miscellaneous issues, most of which we 
have incorporated into our discussion of 
the major issues. Other tangential issues 
need not be disposed of in this 
expedited proceeding. Thus, we view 
issues such as prepublication of 
directory information and customer 
billing data access as not requiring our 
present consideration. Also, we view 
requests to enlarge the issues in Phase II 
of Docket 78-97 as appropriately 
considered not within the context of this 
proceeding. 

125. We will address four 
miscellaneous issues. First, as indicated 
in the NPRM, we expect carriers to route 
calls as directed by senders. Honorable 
routing increases in importance as more 
routing options develop. Second, as 
indicated in the NPRM, we believe that 
the existing formula for the routing of 
unrouted outbound telegrams should 
remain in effect for the one year 
statutory period. Third, Western Union 
and the IRCs did not agree on whether 
domestic or international minutes would 
be used to calculate sums due for the 
domestic segment of international calls. 
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Because of the holding time required to 
complete international calls and the 
existence of noncompleted calls, the 
number of domestic telex minutes for 
international outbound is greater than 
the number of billed international telex 
minutes. In the past, Western Union has 
estimated the holding time factor to be 
1.5 while ITT has stated that the factor 
could be reduced to 1.0.4® On an interim 
basis pending the submission of actual 
studies or a carrier agreement, a carrier 
providing the domestic segment of an 
international call may, as indicated in 
paragraph 79, base its count on the 
domestic minutes. We shall prescribe 
here the utilization of an averaging 
factor of 1.3 domestic minutes per each 
international minute. If a carrier chooses 
to count the domestic segment of an 
interconnected call on international 
minutes, no factor is required. Fourth, as 
to existing contracts between carriers, 
Section 4 of the Act “grandfathers” any 
otherwise lawful contracts relating to 
the distribution of outbound record 
traffic entered into before June 23, 1981. 
Such contracts for the routing of 
outbound traffic will be included in the 
pro rata calculation. We note that the 
clause does not “grandfather” contracts 
for the delivery of inbound record 
communications services. 

126. As part of this agreement we 
require all interconnection arrangements 
between underlying carriers to be set 
forth under general schedules of 
regulations and rates to be filed by each 
carrier under tariff. This will assist in 
assuring that all carriers are treated on a 
nondiscriminatory basis in obtaining 
desired services. Underlying carriers 
furnishing domestic service will be 
required to file tariffs for 
interconnection with other common 
oarriers reflecting the rates and 
regulations for (1) the terminating 
segment of a totally domestic call and 
(2) the domestic segment of inbound and 
outbound international calls. Underlying 
carriers furnishing international service 
and having operating agreements with 
overseas administrations will be 
required to file tariffs consistent with 
Section 222{c)(1)(A) for interconnection 
with other common carriers reflecting 
the rates and regulations for the carriage 
of international inbound and outbound 
record communications service. 

127. We will also establish a specific 
schedule for the filings needed to 
implement the Act. As stated in FTC 
Communications, Inc., Mimeo No. 2834 
(adopted March 17, 1982), all IRCs 
providing domestic telex service are 
required to amend their international 


$8 ITT World Communications Inc. 73 FCC 2d 709, 
717 (1979). 


and/or domestic tariffs within 5 days of 
the release of this order to fully 
unbundle the domestic haul if they are 
subject to Sec. 222(c)(1)(B). Because 
there may be technical matters which 
require further negotiation, we will 
allow the carriers fifteen days from the 
release date to conclude and submit any 
arrangements not inconsistent with this 
order. Interconnection tariffs in 
compliance with this order and the Act 
are to be filed within twenty days of the 
release date. Revised customer tariffs 
shall be filed no later than 25 days after 
the release date. International tariffs of 
record carriers which also provide 
domestic service must show the 
domestic charge for each interconnected 
domestic carrier, the international 
charge, and the total end-to-end charge, 
and must otherwise comply with Section 
222(a)(1)(b) of the Act. 

128. Accordingly, it is ordered, that 
WU, ITT, RCA, WUI, FTC, and TRT 
should implement this agreement by 
filing interconnection tariffs no later 
than twenty days after the release date 
of this order, to be effective on not more 
than 15 days’ notice. 

129. It is further ordered, that ITT, 
RCA, and WUI shall file modifications 
to their international and/or domestic 
telex tariff which fully unbundle the 
rates for the domestic haul from the 
international portion in compliance with 
Section 222(c)(1)(B) of the Act as 
amended. These revisions are to be filed 
no later than five days from the date of 
release of this order to be effective on 
not more than 15 days’ notice. 

130. It is further ordered, that the filing 
of data required by § 61.38 of the 
Commission's Rules for filings necessary 
to implement paragraphs 128 and 129 IS 
DEFERRED until such time as it may be 
required by the Chief, Common Carrier 
Bureau. 

131. It is further ordered, that §§ 61.16, 
61.54, 61.55(e), 61.58, 61.59, 61.71, 61.74, 
61.94, and 61.112 of the Commission's 
rules are waived to the extent necessary 
to implement paragraphs 128 and 129 
above. 

132. It is further ordered, that 
consistent with Sections 4{i), 4{j), 201, 
202, 205, 222 and 403 of the 
Communications Act of 1934, as 
amended, and Section 553(b) of the 
Administrative Procedure Act, the 
rulemaking in this matter is continued 
and interested parties may file 
comments on Graphnet's market share 
and the bearer circuit access issue on or 
before June 4, 1982. Replies shall be filed 
on or before July 1, 1982. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
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that such information is placed in the 
public file, and provided that the fact of 
the Commission’s reliance on such 
information is noted in the order. For 
purposes of this rulemaking procedure, 
members of the public are advised that 
restrictive ex parte rulemaking 
provisions will continue to apply. 

133. It is further ordered that, in 
accordance with the provisions of 
§ 1.419 of the Commission's rules and 
regulations; all participants in the 
proceeding ordered herein shall file with 
the Commission an original and five (5) 
copies of all comments and reply 
comments. Copies of comments and © 
reply comments filed in this proceeding 
shall be available for public inspection 
during regular business hours in the 
Commission's reference room at its 
headquarters at 1919 M Street, NW., 
Washington, D.C. 

134. It is further ordered that this 
order be printed in the Federal Register. 

135. Pursuant to Section 605(b) of the 
Regulatory Flexibility Act (Pub. L. 96- 
354) it is certified, That Section 603 and 
604 of that Act do not apply because this 
prescription will not have a significant 
economic impact on a substantial 
nurnber of small entities. See 5 U.S.C. 
605(b) (1980 Supp.). The primary 
economic impact of this order will be 
upon carriers, not users. 
Federal Communications Commission. 
William J. Tricarico, 
Secretary. 
{FR Doc. 82-10562 Filed 4-30-82; 8:45 am] 
BILLING CODE 6712-01—M 


47 CFR Part 73 
{BC Docket No. 81-784; RM-3956] 


FM Broadcast Station in Russeliville, 
Alabama; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


2 


SUMMARY: This action assigns Channel 
249A to Russellville, Alabama, as its 
first FM assignment, in response to a 
petition filed by Michael R. Freeland. 


DATE: Effective June 28, 1982. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Montrose H. Tyree, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
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Adopted: April 20, 1982. 
Released: April 27, 1982. 


1. The Commission has under 
consideration a Notice of Proposed Rule 
Making, 46 FR 60023, published 
December 8, 1981, proposing the 
assignment of Channel 249A to 
Russellville, Alabama. The Notice was 
issued in response to a petition filed by 
Michael R. Freeland (petitioner). 
Supporting comments were filed by the 
petitioner. No oppositions to the 
proposal were received. 


2. Russellville (population 7,814),* seat 
of Franklin County (population 23,933), 
is located approximately 136 kilometers 
(85 miles) northwest of Birmingham, 
Alabama. It is served by daytime-only 
AM Stations WKAX and WWWR. 


3. In comments to the proposal, 
petitioner resubmitted the information in 
his petition which justified an FM 
assignment to Russellville. He also 
restated his intention to apply for the 
channel, if assigned. 


4. The Commission believes that the 
public interest would be served by 
assigning Channel 249A to Russellville, 
Alabama, since it would provide that 
community with an opportunity for its 
first FM broadcast service. The 
transmitter site is restricted to 5.6 
kilometers (3.5 miles) east of the city to 
avoid short-spacing to Station WOOR 
(Channel 248), Oxford, Mississippi. 


5. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(d)(1), 303(g) and (r), and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.204(b) and 0.281 of 
the Commission's rules, it is ordered, 
that effective June 28, 1982, the FM 
Table of Assignments (§ 73.202(b) of the 
rules), is amended with respect to the 
following community: 


6. It is further ordered, that this 
proceeding is terminated. 

7. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Broadcast Bureau, (202) 632-7792. 


(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
(47 U.S.C. 154, 303)) 


: Population figures are taken from the 1980 U.S. 
Census. 


Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82~11903 Filed 4-30-62; 8:45 am} 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 81-770; RM-3957] 


FM Broadcast Station in Ironton, 
Missouri; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


summary: Action taken herein assigns 


FM Channel 224A to Ironton, Missouri, 
in response to a petition filed by Mid- 
America Communications, Inc. The 
assignment could provide Ironton with a 
first local FM service. 
DATE: Effective June 28, 1982. 
Appress: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, Broadcast Bureau, 
(202) 632-7792. 
SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Adopted: April 20, 1982. 

Released: April 27, 1982. 


1. Before the Commission for 
consideration is the Notice of Proposed 
Rule Making, 46 FR 56836, published 
November 19, 1981, in response to a 
petition filed by Mid-America 
Communications, Inc. (“petitioner”), 
proposing the assignment of Channel 
224A to Ironton, Missouri, as that 
community’s first FM allocation. 
Supporting comments were filed by 
petitioner in which it reaffirmed its 
intention to file for the channel, if 
assigned. 

2. Ironton (population 1,743), the seat 
of Iron County (population 11,084), is 
located approximately 112 kilometers 
(70 miles) south of St. Louis, Missouri. It 
is currently served by daytime-only AM 
Station KPIA. 

3, In determining the need for a first 
FM assignment to the community, the 
Notice revealed that the Ironton area is 
surrounded by mountainous terrain, 
which severely restricts the degree of 
available FM reception. Further, the 
nearest station providing nighttime 
service is FM Station KTJJ, which is 
located 20 miles distant in Farmington, 


‘ Population figures are derived from the 1980 
U.S. Census, Advanee Reporte. 


Missouri. However, petitioner asserted 
that even that signal is difficult to 
receive with any degree of clarity in 
some segments of the community. In 
conclusion, petitioner stated that the 
proposed facility would fill an important 
community need for nighttime coverage 
of weather data, sporting events, and 
news. 

4. In view of the above, we believe the 
public interest would be served by 
assignment of Channel 224A to Ironton, 
Missouri. An interest has been shown 
for its use and such assignment would 
provide the community with a first FM 
and local nighttime aural broadcast 
service. The transmitter site is restricted 
to an area 4.5 kilometers (2.8 miles) 
south of Ironton to avoid short-spacing 
to Station WIL-FM (Channel 222), St. 
Louis, Missouri. 

5. Accordingly, pursuant to the 
authority contained in sections 4(i), 
5(d)(1), 303 (g) and (r), and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.204(b) and 0.281 of 
the Commission's rules, it is ordered, 
that effective June 28, 1982, the FM 
Table of Assignments (§ 73.202(b) of the 
Rules) is amended with respect to 
Ironton, Missouri, as follows: 


6. It is further ordered, that this 
proceeding is terminated. 

7. For futher information concerning 
the above, contact Nancy V. Joyner, 
Broadcast Bureau, (202) 632-7792. 
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082 
(47 U.S.C. 154, 303)) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-11904 Filed 4-30-82; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 
{BC Docket No. 81-813; RM-397 1] 


FM Broadcast Station Great Falis, 
Montana; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Final rule. 


SUMMARY: This action substitutes Class 
C FM Channel 291 for Channel 292A at 
Great Falls, Montana, and modifies the 
Class A license for Station KOOZ{FM), 





18902 


in response to a petition filed by Sun 
River Broadcasting, Inc. The assignment 
would provide Great Falls with a fourth 
Class C FM station. 

DATE: Effective June 28, 1982. 

appress: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 
Radio broadcasting, 


Adopted: April 20, 1982. 
Released: April 28, 1982. 


By the Chief, Policy and Rules 
Division: 

1. The Commission has under 
consideration the notice of proposed 
rulemaking herein, 46 FR 59559, 
published December 7, 1981, proposing 
the substitution of Class C FM Channel 
291 for Channel 292A at Great Falls, 
Montana, and modification of the 
license of FM Station KOOZ, Great 
Falls, to specify operation on Channel 
291. The Notice was issued in response 
to a petition filed by Sun River 
Broadcasting, Inc. (“petitioner”), 
licensee of Station KOOZ(FM). 
Supporting comments were filed by 
petitioner. No oppositions to the 
proposal were received. 

2. Great Falls (population 56,725), the 
seat of Cascade County (population 
80,696), is located approximately 112 
kilometers (70 miles) north of Helena, 
Montana. It is served by four full-time 
AM stations (KARR, KEIN, KMON, and 
KQDI); FM Stations KNUW (Channel 
233); KAAK (Channel 255), and KOOZ 
(Channel 292A); and a construction 
permit for Station KLFM (Channel 225). 

3. As the Notice indicated, petitioner’s 
request is based on its desire to 
eradicate an existing intermixture 
situation in Great Falls stemming from 
the Commission’s initial allocation plan 
for that community, whereby four 
channels were allocated, three of which 
were Class C channels, and the 
remaining a Class A. According to 
petitioner, it was the only functional FM 
station in Great Falls operating with 
Class A facilities at that time. During the 
past decade, the allotted Class C 
channels have become operational, and 
consequently, petitioner now finds the 
substitution necessary to enable its 
station to upgrade and provide coverage 
comparable to that of the other Great 
Falls stations. 

4. The Notice set forth petitioner's 
preclusion study indicating that the 
assignment of Channel 291 to Great 

Falls would cause preclusion to occur on 


Channels 288A, 290, 291 and 292A. 
Petitioner listed those communities 
containing over 1,000 persons which 
would sustain preclusion as a result of 
the proposed assignment. Further, 
petitioner indicates that while most of 
the precluded area is already precluded 
by its existing operation, there are 
numerous channels available for 
assignment thereto. 

5. The Notice also stated that 
petitioner’s engineering study, using 
reasonable facilities to indicate the 
extent of FM service in the area, reflects 
that the location of the existing 
transmitters are in such close proximity 
to each other that the coverage pattern 
of the existing Class C stations and the 
proposal herein are essentially the 
same. Additionally, petitioner states 
that the coverage area of its proposed 
station with the nighttime AM facilities 
of the area indicate that there are no 
white or grey areas. 

6. Petitioner has submitted sufficient 
information with respect to Great Falls 
which is persuasive as to its need to 
eliminate the current intermixture in the 
community. Additionally, we find the 
proposal has merit since no other city of 
comparable size would be precluded by 
the assignment. Therefore, we have 
determined that the public interest 
would be served by the substitution of 
Channel 291 for Channel 292A in Great 
Falls. In view of the failure of any other 
expression of interest in a Class C 
channel for Great Falls, the license for 
Station KOOZ is modified herein. See, 
Cheyenne, Wyoming, 62 F.C.C. 2d 63 
(1976). 

7. Canadian concurrence in the 
assignment has been obtained. 

8. Accordingly, pursuant to the 
authority contained in sections 4{i), 
5(d)(1), 303(g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.204(b} and 0.281 of 
the Commission’s rules, it is ordered, 
that effective June 28, 1982, the FM 
Table of Assignments, § 73.202(b) of the 
Commission’s rules, is amended as 
follows for the community listed: 


GIO FON, Oia ceonecroeessstncntinscccnigetat 


9. It is further ordered, pursuant to the 
authority contained in section 316 of the 
Communications Act of 1934, as 
amended, that the license of FM Station 
KOOZ, Great Falls, Montana, is 
modified to specify operation on 
Channel 291, subject to the following 
provisions: 

(a) The licensee shall file with the 
Commission a minor change application 
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for a construction permit (Form 301), 
specifying the new facilities. 

(b) Upon grant of the construction 
permit program tests may be conducted 
in accordance with § 73.1620. 

(c) Nothing contained herein shall be 
construed to authorize a major change in 
transmitter location or to avoid the 
necessity of filing an environmental 
impact statement pursuant to § 1.1301 of 
the Commission’s rules. 

10. It is further ordered, That the 
Secretary shall send a copy of this 
Order by Certified Mail, Return Receipt 
Requested to: Sun River Broadcasting, 
Inc., 1026 Central Avenue, Great Falls, 
Montana 59403. 

11. It is further ordered, That this 
proceeding is terminated. 

12. For futher information concerning 
the above, contact Nancy V. Joyner, 
Broadcast Bureau, (202) 632-7792. 

(Secs. 4, 303, 48 stat., as amended, 1066, 1082 
(47 U.S.C. 154, 303)) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-11905 Filed 4-30-82; 8:45 am} 

BILLING CODE 6712-01-M 


47 CFR Part 73 
[BC Docket No. 81-772; RM-3938] 


FM Broadcast Station in Denton, 
Texas; Changes Made in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


summary: Action taken herein assigns 
FM Channel 256 to Denton, Texas, in 
response to a petition filed by New 
Century Broadcasting, Inc. The 
assignment could provide a second FM 
service to Denton. 

DATE: Effective June 28, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Montrose H. Tyree, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
List of subjects in 47 CFR Part 73 

Radio Broadcasting. 

Adopted: April 20, 1982. 

Released: April 27, 1982. 

1. The Commission has under 
consideration a Notice of Proposed Rule 
Making, 46 FR 58724, published 


December 3, 1981, which seeks the 
assignment of Class C FM Channel 256 
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to Denton, Texas, as its second 
commercial FM assignment. The Notice 
was issued in response to a petition 
filed by New Century Broadcasting, Inc. 
(petitioner). Supporting comments were 
filed by the petitioner, restating its 
intention to apply for the channel, if 
assigned. No oppositions to the proposal 
were received. 

2. Denton (population 48,063),1 seat of 
Denton County (population 143,126), is 
located approximately 56 kilometers (38 
miles) northwest of Dallas. It is served 
by fulltime AM Station KDNT, FM 
Station KIXX (Channel 291) and 
noncommercial FM Station KNTU 
(Channel 201). 

3. In its comments, petitioner 
incorporated by reference the 
information previously submitted, which 
demonstrated the need for an additional 
FM assignment to Denton. In the Notice 
we indicated that the assignment of 
Channel 256 to Denton would cause 
preclusion on Channels 255, 256 and 257 
(the study was made for communities 
with a population in excess of 3,000). 
The petitioner was requested to submit 
a listing of communities affected by the 
proposal with a population greater than 
1,000 and without local service. A listing 
of any alternative channels available to 
those communities was also requested. 
The information submitted shows that 
six communities? will be affected by the 
proposal. However, at least one 
alternate channel is available to each of 
the precluded communities. 

4. The Commission believes that the 
petitioner has adequately demonstrated 
the need for a second commercial FM 
assignment to Denton, and the public 
interest would be served by assigning 
Channel 256 to that community. Since 
alternative channels are available to the 
precluded communities, we consider the 
preclusion impact insignificant. The 
transmitter site is restricted to 21.6 miles 
northwest of the city to meet spacing 
requirements to KTXU In Paris, Texas, 
KLVV in Dallas, Texas, and KPLX in 
Forth Worth, Texas. 

5. Accordingly, pursuant to authority 
contained in sections 4{i), 5(d)(1), 303(g) 
and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.204(b) and 0.281 of 
the Commission's Rules, it is ordered, 
that effective June 28, 1982, the FM 
Table of Assignments, § 73.202(b) of the 
Rules, is amended with respect to the 
following community: 


1 Population figures are taken from the 1980 U.S. 
Census. 

® Texas: Crowell (population 1, 397), Jacksboro 
(population 3,554), Knox City (population 1,536) and 
Munday (population 1,627); Ok/ahoma: Healdton 
(population 2,279) and Wilson (population 1,566). 


6. It is further ordered, that this 
proceeding is terminated. 

7. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Broadcast Bureau, (202) 632-7792 
(Secs. 4, 303, 48 stat., as amended 1068, 1082 
(47 U.S.C. 154, 303)) 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 

[FR Doc. 82-1906 Filed 4-30-82; 6:45am] 

BILLING CODE 6712-01-™ 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 

49 CFR Part 1 

[OST Docket No. 1, Amdt. 1-168; CGD 81- 
104] 


Organization and Delegation of 
Powers and Duties; Discharge Review 
Board of the Coast Guard 


AGENCY: Office of the Secretary, 
Transportation (DOT). 
ACTION: Final rule. 


SUMMARY: DOT revises the Secretary's 


reservation of authority to review the 
findings of the Coast Guard Discharge 
Review Board (DRB). This will enable 
the Commandant of the Coast Guard to 
review and take final action in all DRB 
proceedings except in those specific 
categories reserved to the Secretary. 
DATE: This amendment becomes 
effective May 3, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Robert I. Ross, Office of the General 
Counsel, (202) 426-4723. 
SUPPLEMENTARY INFORMATION: Since 
this amendment relates to Departmental 
management, procedures, and practice, 
notice and comment on it are 
unnecessary and it may be made 
effective in fewer than thirty days after 
publication in the Federal Register. 
Section 1553 of title 10, United States 
Code, requires the Secretary to establish 
a board to review discharges or 
dismissals (other than by sentence of a 
general court-martial) of former 
members of the Coast Guard. Currently, 
all findings of this board are reviewed, 
and final action is taken, by the General 
Counsel for the Secretary. The purpose 
of this amendment is to specify 
categories of proceedings which will be 
reviewed by the General Counsel, 


leaving the review and final action of all 
others to the Commandant of the Coast 
Guard. All actions taken by the 
Commandant on DRB proceedings prior 
to the effective date of this amendment 
are here ratified. 


List of Subjects in 49 CFR Part 1 


Authority delegations, Organization 
and functions. 


PART 1—ORGANIZATION AND 
DELEGATION OF POWERS AND 
DUTIES 


In consideration of the foregoing, Part 
1 of Title 49, Code of Federal 
Regulations, is amended as follows: 

1. In § 1.44{m), subparagraph (10) is 
revised, and subparagraph (11) is 
removed, to read as follows: 


§ 1.44 Reservations of authority. 


The delegations of authority in §§ 1.45 
through 1.67 do not extend to the 
following actions, authority for which is 
reserved to the Secretary or his 
delegatee within the Office of the 
Secretary: 


* * * cs * 


(m) Coast Guard. The following 
powers relating to the Coast Guard: 


* * * * 


(10) Establishing a Discharge Review 
Board under 10 U.S.C. 1553 and 
reviewing and taking final action on its 
findings in the following cases: 

(i) Those cases in which a minority of 
the Board requests that their written 
opinion be forwarded to the Secretary 
for consideration; 

(ii) Those cases selected by the 
Commandant to inform the Secretary of 
aspects of the Board’s functions which 
may be of interest to the Secretary; 

(iii) Any case in which the Secretary 
demonstrates an interest; and 

(iv) Any case which the president of 
the Board believes is of significant 
interest to the Secretary. 

(11) [Removed] 

2. In § 1.57, paragraph (e) is revised to 
read as follows: 


§ 1.57 Delegations to General Counsel. 

The General Counsel is delegated 
authority to— 

(e) Review and take final action on 
referrals of the findings of the Board for 
Correction of Military Records of the 
Coast Guard and the Coast Guard 
Discharge Review Board. 


(Sec. 9{e), Department of Transportation Act 
(49 U.S.C. 1657{e))) 





Issued in Washington, D.C., on April 26, 
1982. 


Andrew L. Lewis, Jr., 
Secretary of Transportation. 
[FR Doc. 82-11995 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-62-M 


Research and Special Programs 
Administration 


49 CFR Part 178 
[Docket No. HM-176; Amdt. 178-71] 


tion and Usage Requirements 
for 3 AL Seamless Aluminum Cylinders 


AGENCY: Materials Transportation 
Bureau (MTB), Research and Special 
Programs Administration, DOT. 

ACTION: Final rule; response to a petition 
for reconsideration. 


SUMMARY: The purpose of this final rule 


is to revise recently adopted regulations 
which require scalping on starting stock 
materials, and a 250 micron grain size on 
starting materials used in the 
manufacturing process of seamless 
aluminum cylinders. These regulation 
were promulgated in a final rule issued 
under Docket HM-176, Specification and 
Usage Requirements for 3AL Seamless 
Aluminum Cylinders, published on 
December 24, 1981 (46 FR 62452). 

The effect of this rule is to rescind the 
scalping requirements and change the 
means of stating grain size limitations. 
MTB believes that this revision to the 
final rule will remove an unnecessary 
burden to the manufacturers of 3AL 
cylinders by eliminating an additional 
manufacturing process, that is not 
necessary in all cases. 

EFFECTIVE DATE: July 2, 1982. 
Compliance is authorized beginning 
May 1, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Arthur Mallen, Chief, Technical 
Division, Office of Hazardous Materials 
Regulation, Materials Transportation 
Bureau, U.S. Department of 
Transportation, 400 7th Street, SW.., 
Washington, D.C. 20590 (202-755-4906). 
SUPPLEMENTARY INFORMATION: On 
December 24, 1981, MTB published the 
final rule on Specification and Usage 
Requirements for 3AL Seamless 
Aluminum Cylinders under Docket HM- 
176 (46 FR 62452) which established 
specification requirements for seamless 
aluminum cylinders made of prescribed 
alloys. The final rule eliminates the need 
for exemptions authorizing the use of 
over 3 million cylinders. 

The Walter Kidde Company (Kidde) 
petitioned MTB to reconsider several 
provisions contained in Docket HM-176. 


A correction document to the rule, 
issued April 1, 1982 (47 FR 13816), 
addressed all but two of these 
provisions. The two unresolved issues, 
which relate to § 178.46-5, relate to the 
mandatory scalping requirement on 
starting stock that is produced by 
casting, anda 250 microns average 
requirement for grain size. However, 
between issuance of the notice of 
proposed rulemaking and the final rule, 
MTB was provided little information in 
support of the opposition to these 
requirements. MTB requested additional 
supporting data which was received 
from Kidde subsequent to the 
publication of the correctiom document 
(47 FR 13816). MTB has carefully 
reviewed the supporting data it received 
with regard to such factors as inverse 
segregation (chemical depletion near 
surface) and surface irregularities, the 
two primary reasons for requiring 
scalping. Kidde has introduced controls 
in the quality of starting material which 
produces acceptable cylinders without 
performing the scalping operation, and 
has established a definitive procurement 
specification for the direct cast starting 
stock to be used in the manufacture of 
the 3AL specification, in accordance 
with the specification requirements. This 
specific data is available for public 
review in the Docket. The descriptive 
and quantitative limits established in 
the Kidde procurement specifications 
provide an independent inspector with 
the means of determining acceptability 
under § 178.46-5(b) for materials that 
will not be scalped. 

While the grain size limitation 
requirement under § 178.46-5(f) is 
generally considered to be an important 
factor for the starting material of DOT 
specification cylinders, MTB agrees that 
the present wording in the rule, “250 
microns average”, does not provide the 
means for ensuring consistency in 
determining compliance. Because of the 
variations in grain configurations and 
sizes, a great deal of subjectivitly is 
present in any judgment on the resultant 
“average” size; therefore, it is MTB’s 
conclusion that a more appropriate 
wording should be based on 
“maximum” value even though it is not 
possible to designate a “maximum” 
grain size that would indicate a grain 
structure which would equate precisely 
to that obtained under the present 
criteria. However, a “500 micron 
maximum grain size” acceptance limit 
will assure about the same grain 
structure as is required by use of the 
present criteria. By specifying a 
maximum size in place of an average 
size, the acceptance level can be 
precisely determined, resulting in 
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consistent control of grain size 
throughout the industry. 
List of Subjects in 49 CFR Part 178 


Hazardous materials transportation, 
packaging and containers. 


Findings and‘Amendment 

In consideration of the foregoing, MTB 
hereby grants the requested revisions 
requested in the Walter Kidde 
Company’s petition for reconsideration 
of certain of the final rules issued under 
Docket HM-—176. 


PART 178—SHIPPING CONTAINERS 
SPECIFICATIONS 


In consideration of the foregoing, Part 
178 of Title 49 Code of Federal 
Regulations is amended as follows: 

1. In § 178.46-5, paragraphs (a} and (f) 
are revised to read as follows: 


§ 178.46-5 Authorized material and 
identification of material. 


(a) Starting stock must be cast stock 
or traceable to cast stock. 


* * 7 * * 


(f} Cast stock must have uniform 
equiaxed grain structure not to exceed 
500 microns maximum. 

* 7 * * * 
(49 U.S.C. 1803, 1804, 1808; 49 CFR 1.53, App. 
A to Part 1) 

Note.—The Materials Transportation 
Bureau has determined that this document (a) 
will not result in a “major rule” under the 
terms of Executive Order 12291; (b} is not a 
significant regulation under DOT's regulatory 
policy and procedures (44 FR 11034); and, (c) 
does not require an environmental impact 
statement under the National Environmental 
Policy Act (49 U.S.C. 4321 et seq.). A 
regulatory evalutation and an environmental 
assessment are available for review in the 
docket. 

Issued in Washington, D.C., on April 23, 
1982. 

Alan L. Roberts, 

Acting Director, Materials Transportation 
Bureau. 

[FR Doc. 82-11821 Filed 4-30-62; 8:46 am] 

BILLING CODE 4910-60-M 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 82-10; Notice 1} 


Federal Motor Vehicle Safety 
Standards; New Pneumatic Tires for 


Passenger Cars 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Final rule. 
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SUMMARY: Pursuant to petitions filed by 
Michelin Tire Corporation (Michelin) 
and the European Tyre and Rim 
Technical Organisation (ETRTO), this 
notice amends Federal Motor Vehicle 
Safety Standard No. 109, New 
Pneumatic Tires—Passenger Cars, by 
adding certain tire size designations to 
Table I of Appendix A of that standard. 
This amendment permits the 
introduction into interstate commerce of 
the new tire sizes. 


EFFECTIVE DATE: June 2, 1982, if no 
objections are received from 
commenters before that date. 


ADDRESS: Comments should refer to the 
docket number and be submitted to: 
Docket Section, Room 5109, 400 Seventh 
Street, SW., Washington, D.C. 20590. 
Docket hours are from 8 a.m. to 4 p.m. 
Monday through Friday. 


FOR FURTHER INFORMATION CONTACT: 
John A. Diehl, Office of Automotive 
Ratings, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, D.C. 20590, 
(202-426-0852). 


SUPPLEMENTARY INFORMATION: 
According to agency practice, NHTSA 
responds to petitions for adding new tire 
sizes to Table I of Appendix A of 
Standard No. 109 by quarterly issuing 
final rules under an abbreviated 
rulemaking procedure for expediting 


such routine amendments. Guidelines 
for this procedure were published at 33 
FR 14964, October 5, 1968, and were 
amended at 36 FR 8298, May 4, 1971; 36 
FR 13601, July 22, 1971; and 39 FR 28980, 
August 13, 1974. Those guidelines 
provide that these final rules become 
effective June 2, 1982 if no comments are 
received objecting to the final rules 
during this 30-day period. If objections 
are received, regular rulemaking 
procedures for issuing and amending ~ 
motor vehicle safety standards are 
initiated. 

Michelin petitioned to add two tire 
sizes to existing tables. Additionally, 
Michelin petitioned for the addition of a 
new tire table, and requested that six 
new tire sizes be included in that new 
table. ETRTO requested the addition of 
one new tire size to an existing table, 
and requested that a new table be 
established for a new tire size. 

The bases for accepting or denying 
requests to add new tire size 
designations to the tire tables are set 
forth in the introductory guidelines to 
Appendix A. Briefly, the tests are the 
appropriateness of the information 
submitted for inclusion in the tire tables 
and the appropriateness of the location 
within the tables of the requested tire 
size. The ten new sizes included in this 
notice meet these criteria. Accordingly, 
the Michelin and EFRTO petitions are 


granted, and ten new tire sizes are 
added to Table I of Appendix A of the 
standard pursuant to the abbreviated 
rulemaking procedures. 

NHTSA expects that this may be the 
last time it uses these abbreviated 
rulemaking procedures, because it has 
published a final rule deleting Table I 
from Appendix A of Standard 109 (46 FR 
61473, December 17, 1981). That rule 
becomes effective June 15, 1982, at 
which time TableI will be deleted and 
no further petitions for additions will be 
necessary. The agency is presently 
considering several petitions for a 
reconsideration of that rule. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles, Rubber and rubber products, 
Tires. 


PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 


§ 571.109 New Pneumatic Tires— 
Passenger cars [Appendix amended]. 


In consideration of the foregoing, 49 
CFR 571.109 is amended as specified 
below, subject to the 30-day comment 
period outlined above: 

1. Table I of Appendix A is amended 
by adding the following sizes and 
corresponding values to Tables I-H, I- 
QQ, ERR, and L-AAB: 


TABLE I.—H TiRE LOAD RaTINGs, TEST Rims, Minimum SIZE FACTORS, AND SECTION WIDTHS FOR “R” Type RADIAL Pry TIRES 





VTGITUG....nccamasonore 


‘The letters * “bh” “S,” or “V" 


Maximum tire “ oo at et cold inflation ey (psi) 





30 32 | 
mee canes —j——____}— 


ao 1210] 1,260 


1310) 1.960) 1. 


be inctuded in im any specified tire size designation adjacent to the * _ 


may 
? Actual section width and overall width. shall not exceed the specified section width by more than 7 percent. 


1,400 | 


— hoe 
! } 
1,450} 1,490) 1,540 


TABLE §.—QQ Tire LOAD RATINGS, TEST Rims, Minimum SiZE FACTORS, AND eeneen WiDTHS FOR “55” SERIES ALL MILLIMETRIC Rapiar PLy 


TIRES FOR (TR OR JM Rims) 





Maximum tire loads, (pounds) at various cold inflation gene s (psi) 








je 


1,115 


1,155 1,195 
3 its 








' The letters “H,” “S,” 


or “V" may be included in any specified ie size designation adjacent to the “R."* 


? Actual section width and overall width shail not exceed the specified section width by more than 7 percent. 


Taste |.—AR Tire Load Ratine, Test Rims, Minimum SiZE FACTORS AND SECTION WIDTHS FOR ‘P/65’ SERIES ISO Type TIRES 








Tire size ' designation ** 





sa quecties Go'clns Guieaien 


© {eu Gacaptanes dal Umi peeaaanante We Ultoaees te 0 snnainen of S8Ni te suees apecet weltele eomremante. 
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TABLE |—AAB TIRE LOAD RATING, TEST Rims, Minimum SIZE FACTORS AND SECTION WiDTHS FOR T‘90’ SERIES 60 LB/IN ? TiRES 


Tire size' designation 


Maximum tire loads (Pounds at 60 psi coid inflation pressure) 


Ceaic tan Oi cma amen S48 28 


! The letters “D” for diagonal and “B" ne arenes tes epee carey ani’ 
® Actual section width and overall width shall not exceed the specified width 


2. Table I of Appendix A is amended by adding two new tables, Tables I-AAC and I-AAD, with the following tire sizes 


included therein: 


TABLE |.—AAC Tire Loap RaTiNG, Test Rims, Minimum SiZE FACTORS AND SECTION WIDTHS FOR T ‘110’ SERIES 60 LB/IN 2 TIRES 


T95/110R13 
T95/110R14..... 
T95/110R15..... 
7115/110R13.. 
7115/110R14.. 
T115/110R15 


Maximum tire loads (pounds at 60 psi cold inflation pressure) 


! The letters “D” it Goaanal one ‘B" ts Sinn Seth ey bo wed » eee 


2 Actual section width and 


width shall not exceed the 


Sdn by enero than the amount epecited in $4.222 


TABLE |.—AAD Tire LOAD RATINGS, TEST Rims, Minimum Size FACTORS, AND SECTION WIDTHS FOR “SERIES” “R” TyPE RADIALS 


‘The letters “H,” “S,” 
® Actual section’width and overall width shall not exceed the 


Interested persons are invited to 
submit comments on these additions. 
Comments must be limited so as not to 
exceed 15 pages in length. Necessary 
attachments may be appended without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to detail their primary 
arguments in a concise fashion. Those 
persons desiring to be notified upon 
receipt of their comments in the rules 
docket should enclose a self-addressed, 
stamped postcard in the envelope with 
their comments. When the comments 
are received, the docket supervisor will 
return the postcard by mail. 

The agency has reviewed the impacts 
of this rule and determined that they are 
limited to permitting the introduction of 
the newly listed tire sizes by those 
manufacturers wishing to do so. The rule 
does not impose any regulatory burden 
on any manufacturer. The rule increases 
the availability of new tire sizes to the 
public. Accordingly, NHTSA has 
determined that this rule is neither 


or “vy” cea seal A th 


adjacent to the “R.” 
Sree cad ee mane tat passes 


major within the meaning of Executive 
Order 12291 nor significant within the 
meaning of the Department of 
Transportation regulatory policies and 
procedures. Further, the agency 
reviewed this amendment under the 
National Environmental Policy Act and 
determined that the rule will have no 
significant effects on the human 
environment. 


The program official and attorney 
principally responsible for the 
development of this rule are John A. 
Diehl and Stephen Kratzke, respectively. 


(Secs. 103, 119, 201, and 202, Pub. L. 89-563, 80 
Stat. 718 (15 U.S.C. 1392, 1407, 1421, and 
1422); delegations of authority at 49 CFR 1.50 
and 49 CFR 501.8) 


Issued on April 23, 1982. 
Courtney M. Price, 
Associate Administrator for Rulemaking. 
[FR Doc. 82-11693 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-59-M 


Maximum tire loads, (pounds) at various cold inflation pressures (psi) 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1100 


General Rules of Practice; Ex Parte 
Communications 


Cross Reference: For a document 
issued by the Federal Energy Regulatory 
Commission (FERC) terminating the 
applicability of the Interstate Commerce 
Commission's General Rules of Practice 
(49 CFR Part 1100) to oil pipeline 
matters, except for §§ 1100.43 through 
1100.52 (modified procedures) and 
Appendix C (ex parte rules) see FR Doc. 
82-11675 published in the Rules section 
of this issue. Section 705(a) of the 
Department of Energy Act provides that 
rules and regulations relating to 
functions transferred to the FERC shall 
continue in effect until modified by the 
FERC (42 U.S.C. 7295). Refer to the Table 
of Contents under Federal Energy 
Regulatory Commission for the correct 
page number. 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF ENERGY 
10 CFR Part 205 


Intent To Review Fee Structure for 
international Electric Power System 
Applications 


AGENCY: Energy Department (DOE). 
ACTION: Notice of intent. 


SumMMARY: DOE gives notice that it 
intends. to review its regulations 
regarding the collection of fees for 
applications under section 202{e) of the 
Federal Power Act (FPA) and Executive 
Order No. 10485, as amended. 
Regulations governing applications for 
electricity export authorizations and 
Presidential Permits (10 CFR 205.300 et 
seq.), which superseded the original 
regulations of the Federal Power 
Commission (FPC), were promulgated on 
October 28, 1980 (45 FR 71588). Although 
these regulations specify application 
procedures which are different than 
those under the regulations of the FPC, 
no changes were made at the time of 
promulgation in the application filing fee 
schedules used by the FPC. DOE now 
intends to review those fees for possible 
revision. 

DATES: Comments will be received up 
until July 2, 1982. 

ADDRESS: Comments should be 
addressed to: Public Hearing 
Management Office, Department of 
Energy, Room 7146, 12th and 
Pennsylvania Avenue, NW., 
Washington, D.C. 20461. 

FOR FURTHER INFORMATION CONTACT: 
Garet Bornstein (202) 252-1714. 


SUPPLEMENTARY INFORMATION: . 


I. Background 


By this Notice, DOE announces its 
intention to review 10 CFR 205.309 (filing 
fee for electrical export authorization) 
and 10 CFR 205.326 (filing fee for 
Presidential Permit). 

Section 202(e) of the FPA provides 
that any entity subject to DOE 
jurisdiction under Part II of the FPA, 


which intends to transmit electricity 
from the U.S. to a foreign country, also 
must have an export authorization 
issued by DOE. Executive Order 10485, 
as amended, requires that any entity 
which intends to construct or operate an 
electric power transmission line 
crossing an international border of the 
U.S. must have a Presidential Permit 
issued by the DOE. 

Applications for export authorization 
are governed by regulations at 10 CFR 
205.300 et seg., while applications for 
Presidential Permits are governed by 
those at 10 CFR 205.320 et seg. Before 
these regulations were promulgated by 
DOE on October 28, 1980 (45 FR 71588}, 
DOE used the regulations of the former 
FPC (18 CFR 32.20 et seg. and 18 CFR 
32.50 et seg.), pursuant to section 705 of 
the DOE Act, due to the transfer of these 
functions from the FPC to DOE upon its 
creation on October 1, 1977. Although 
the new application regulations contain 
numerous procedural changes, DOE did 
not revise the fee schedule for 
applications for export authorizations 
and Presidential Permits. Instead, it 
adopted the same fee schedule which 
the FPC had used for these applications. 

Currently, an applicant for an export 
authorization must pay a filing fee of 
$500.00 (10 CFR 205.309) and an 
applicant for a Presidential Permit must 
pay a filing fee of $150.00 (10 CFR 
205.326). In DOE’s opinion, these fees 
are nominal and probably do not reflect 
the actual cost of DOE’s processing the 
application, as required by the 
Independent Offices Appropriation Act 
of 1952 (31 U.S.C. section 483a). 


Il. Legal Basis for Proposed Fee 
Schedule 


The Independent Offices 
Appropriation Act of 1952, (65 Stat. 290, 
31 U.S.C. section 483a} provides that: 


Any work, service, publication, report, 
document, benefit, privilege, authority, use, 
franchise, license, permit, certificate, 
registration, or similar thing of value or utility 
performed, furnished, provided, granted, 
prepared, or issued by any Federal 
agency * * * to or for any person (including 
groups, associations, organizations, 
partnerships, corporations, or 
businesses) * * * shall be self-sustaining to 
the full extent possible, and the head of each 
Federal agency is authorized by 
regulation * * * to prescribe therefor such 
fee, charge, or price, if any, as he shall 
determine, in case none exists, or 
redetermine, in case of an existing one, to be 
fair and equitable taking into 
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direct and indirect cost to the Governnient, 
value to the recipient, public policy or 
interest served, and other pertinent facts, and 
any amount so determined or redetermined 
shall be collected and paid into the Treasury 
as miscellaneous receipts * * * 


The U.S. Court of Appeals for the D.C. 
Circuit in Electronic Industries Ass’n v. 
FCC, 554 F.2d 1009, 1117 (D.C. Cir. 1976) 
held that agencies must justify the 
assessment of a fee (by identifying the 
particular service or benefit it 
reimburses) and calculate the fee on a 
cost basis. Consequently, DOE will 
endeavor in its review to: 

1. Identify, in units as small and 
discrete as practical, the services to be 
reimbursed; 

2. Exclude expenses incurred to serve 
an independent public interest; and 

3. Identify and allocate the 
recoverable expenses on the basis of 
cost incurred for each unit of service. 

The Court of Appeals for the D.C. 
Circuit noted in Electronic Industries 
Assn’s that in designing a fee schedule, 
Federal agencies must identify units of 
the regulatory activities which provide a 
service: 

(W)e interpret the statute and the Supreme 
Court decisions to require an allocation of 
costs to the smallest unit that is practical. In 
most cases, we expect this unit will be the 
classes of carriers or applicants or 
guarante 2s or services which the fagency) 
has already singled out for separate 
treatment in its 1975 fee schedule. 


In addition to meeting these 
requirements, DOE intends that any new 
fee system shall be clear and easily 
understood, so as to not place an added 
administrative burden on the applicant. 


II. Written Comment Procedures 


Interested persons may comment on 
this notice of intent by submitting data, 
views or arguments to the Public 
Hearing M t Office, on or 
before July 2, 1982. Each person 
submitting comments should indicate 
that the comments are being submitted 
in Docket No. ERA-R-80-03A and 
should give reasons, including any 
supporting data, for any 
recommendations. Comments also 
should indicate the name, title, mailing 
address, and telephone number of one 
person to whom communications 
concerning the proposal may be 
addressed. An original and five 
conformed copies should be filed with 
the Department of Energy Public 
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Hearing Management Office. Written 

comments will be placed in the DOE’s 

public files and will be available for 

public inspection at the DOE Freedom of 

Information Reading Room, Room 1E- 

190, 1000 Independence Avenue, SW.., 

Washington, D.C. during business hours. 
Issued in Washington, D.C., April 23, 1982. 

Rayburn Hanzlik,' 

Administrator, Economic Regulatory 

Administration, Department of Energy. 

[FR Doc. 82-11739 Filed 4-30-62; 8:45 am] 

BILLING CODE 6450-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Ch. tll 


Semiannual Agenda of Regulations 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 

ACTION: Publication of semiannual 
agenda of regulations. 


SUMMARY: The semiannual agenda of 
regulations provides information 
enabling the public to be more aware of, 
and more effectively participate in, 
FDIC's regulatory activity. The agenda 
summarizes outstanding proposed 
rulemaking actions, regulations under 
development and final rulemaking 
actions during the past six months, and 
identifies regulations undergoing 
periodic review. 

ADDRESS: The FDIC invites interested 
persons to send comments on the 
semiannual agenda to the Office of the 
Executive Secretary, Federal Deposit 
Insurance Corporation, 500 17th Street, 
NW., Washington, D.C. 20429. 
Comments may also be hand delivered 
to Room 6108 at the same address 
between the hours of 9:00 a.m. and 5:00 
p.m. : 
FOR FURTHER INFORMATION CONTACT: 
William P. Carley, Project Specialist, 
Office of the Executive Secretary, 
telephone (202) 389-4352, or the staff 
person identified by the respective entry 
in the agenda. 

SUPPLEMENTARY INFORMATION: 
Maintaining and improving the quality 
of its regulations is a principal goal of 
the FDIC. Participation by interested 
individuals and organizations, in the 
FDIC's view, can be invaluable to 
framing regulations which hold 
regulatory burdens to permissible 
minimums, allow for differences in the 


‘In the recent reorganization of DOE, 
responsibility for Presidential Permits was 
transferred from ERA to the Office of 
Environmental Protection, Safety, and Emergency 
Preparedness. DOE is in the process of redelegating 
authority. 


scale and resources of regulated entities, 
five full consideration to possible 
alternative regulatory approaches, and 
maintain clarity and understanding. 
Because periodic summaries of 
rulemaking actions give interested 
parties an opportunity to participate in 
the development of specific actions, the 
Board of Directors of the FDIC requires 
publication of semiannual agendas of 
regulations as one of several mutually 
supportive procedures prescribed in its 
“Statement of Policy for the 
Development and Review of FDIC Rules 
and Regulations” (44 FR 31007, May 30, 
1979; 44 FR 32353, June 6, 1979; 44 FR 
76858, December 28, 1979). 

The requirement for publication of a 
semiannual agenda in FDIC's Statement 
of Policy is similar to the requirement in 
the Regulatory Flexibility Act (Sec. 3, 
Pub. L. No. 96-354, 94 Stat. 1166 (5 U.S.C. 
602)). The significant differences 
between the two requirements to 
publish are that the Statement of Policy 
applies to all prospective regulatory 
actions and provides for publication in 
March and September; whereas, the 
Regulatory Flexibility Act deals only 
with prospective changes that could 
have a significant economic impact on a 
substantial number of small entities and 
provides for publication in April and 
October. 

Inasmuch as an agenda which 
contains the information specified by 
the Statement of Policy will necessarily 
satisfy the disclosure requirements of 
the Regulatory Flexibility Act, the Board 
of Directors has postponed publication 
otherwise required by the Statement of 
Policy so that this single publication in 
April will fulfill the two requirements. 
Assessments made of the prospective 
regulatory actions show that none of the 
entries in the agenda will have a 
significant economic impact on a 
substantial number of small entities. 

The agenda organizes entries under 
four headings: Section A—outstanding 
proposed regulations; Section B— 
regulations that may be proposed or 
issued during the next twelve months; 
Section C—final rulemaking actions 
taken since the last agenda was 
published (46 FR 53670, October 30, 
1981); and Section D—regulations being 
reviewed, 

The FDIC reminds all interested 
persons that they may petition for the 
issuance, amendment, or repeal of any 
regulation by submitting a written 
petition to the Executive Secretary. 
Petitioners should include complete and 
concise statements of their interests in 
the subject matters and reasons why 
petitions should be granted. 
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SECTION A—PROPOSALS 
OUTSTANDING 


Entries under this heading identify 
proposed regulations that have been 
published for comment and have not yet 
been promulgated in final form. It is 
FDIC’s policy to withdraw any proposed 
regulation on which the Board of 
Directors has not taken final action 
within nine months from the date the 
regulation was last proposed. 


1. Disclosure of Exempt Records by 
Corporation Personnel 


The FDIC published proposed 
amendments to its regulations which 
would permit insured nonmember banks 
to disclose FDIC reports of examination 
to parent holding companies and 
majority shareholders without prior 
approval by the FDIC (46 FR 60827, 
December 14, 1981). 

Comments on the proposal were due 
by February 12, 1982. 

For further information, contact 
Pamela E. F. LeCren, Attorney, Legal 
Division, telephone (202) 389-4171. 


2. Securities Transfer Agents 


On April 26, 1982, the Board of 
Directors of the FDIC issued proposed 
amendments to regulations applicable to 
securities transfer agents that would 
provide procedures for voluntary 
deregistration by agents, increase the 
time allowed for amending registration 
statements due to changed 
circumstances, and clarify the regulation 
by adding definitions of certain terms. A 
sixty day comment period follows 
publication of the proposal in the 
Federal Register. 

For further information, contact James 
L. Meador, Attorney, Legal Division, 
telephone (202) 389-4171. 


3. Accrual Accounting 


In response to a recommendation of 
the Federal Financial Institutions 
Examination Council, the FDIC 
published a proposed amendment to its 
regulations that would require all state 
nonmember commercial and savings 
banks to maintain their books and 
records of account on the accrual basis 
of accounting (47 FR 17264, April 21, 
1982). 

Comments on the proposal are due by 
June 21, 1982. 

For further information, contact 
Felicite Macfarlane, Planning and 
Program Development Specialist, 
Division of Bank Supervision, telephone 
(202) 389-4141. 


SECTION B—POTENTIAL ACTIONS 


Entries under this heading describe 
regulatory actions that the staff is either 
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actively developing or anticipates 
developing for consideration by the 
Board of Directors. Entries are the result 
of evaluations of present circumstances; 
consequently, subsequent action may be 
taken on a matter that is not included or 
not taken on a matter that is included. 


1. Applications 


The staff is developing a proposal to 
reduce the information submitted by 
applying banks in their applications for 
branches, remote service facilities, and 
relocations. Banks would provide 
minimal information in letter form to 
supplement information already in 
FDIC's possession. 

For further information, contact 
Katharine H. Haygood, Attorney, Legal 
Division, telephone (202) 389-4171. 


_ 2. Management Official Interlocks 


The staff will submit proposed 
amendments to the Corporation’s 
management official interlocks 
regulations to clarify and relax 
restrictions by limiting the extent to 
which the prohibitions apply to 
depository holding companies, 
broadening the situations in which an 
extension of time for loss of 
management officials is available, and 
clarifying the provision requiring 
termination of a grandfathered interlock 
due to a merger, acquisition or 
consolidation. 

For further information, contact 
Pamela E. F. LeCren, Attorney, Legal 
Division, telephone (202) 389-4171. 


3. Interesi on Deposits 


The Depository Institutions 
Deregulation Committee, an interagency 
rulemaking body, establishes maximum 
interest rates allowed on certain 
deposits. The staff of the FDIC will 
develop amendments to FDIC’s 
regulations, whenever it becomes 
necessary to conform the regulations 
with actions of the Committee. 

For further information about actions 
of the Depository Institutions 
Deregulation Committee, contact F. 
Douglas Birdzell, Counsel, Legal 
Division, or Joseph A. DiNuzzo, 
Attorney, Legal Division, telephone (202) 
389-4171. 

The staff will propose amendments to 
the regulations that would classify time 
deposits held by international banking 

‘facilities as “obligations other than 
deposits.” 

For further informetion, contact 
Robert E. Feldman, Attorney, Legal 
Division, telephone (202) 389-4171. 

The staff is developing a regulation 
that would allow a mutual savings bank 
that converts into either a stock savings 
bank or a commercial bank to continue 


to pay the interest rate differential 
available to mutual savings banks on 
those accounts in existence at the time 
of the conversion. 

For further information, contact Roger 
A. Hood, Assistant General Counsel or 
William R. Torres, Attorney, Legal 
Division, telephone (202) 389-4171. 


4. Availability of Information 


The staff is developing proposed 
amendments to the regulations on the 
disclosure of information pursuant to the 
Freedom of Information Act (5 U.S.C. 
552). Substantive changes would include 
a revision of the fee schedule and 
delegation from the Board of Directors 
to (1) the General Counsel for 
determination of appeals of denials of 
initial requests and-{2) the Executive 
Secretary for determinations of requests 
for waiver or reduction of fees. ‘ 

For further information, contact 
Margaret M. Olsen, Assistant Executive 
Secretary, telephone (202) 389-4446. 


5. Securities of Nonmember Insured 
Banks 


The Securities Exchange Act of 1934 
requires, in most instances, that the 
FDIC conform its regulations applicable 
to securities registered under the Act 
with regulations of the Securities and 
Exchange Commission. Accordingly, the 
staff may develop conforming 
regulations depending upon what, if any, 
rulemaking actions are taken by the 
Securities and Exchange Commission. 

For further information, contact 
Gerald J. Gervino, Senior Attorney, 
Legal Division, telephone (202) 389-4171: 


6. Adequacy of Bank Capital 


In the interest of conforming the 
regulations with the FDIC’s statement of 
policy on the adequacy of bank capital 
that was issued in December 1981, the 
staff will suggest that the regulations be 
amended by deleting existing provisions 
that refer to certain debt securities as 
part of a bank’s capital structure. 

For further information, contact 
Robert E. Feldman, Attorney, Legal 
Division, telephone (202) 389-4151. 


7. Current Value Accounting for Saving 
Banks 


The FDIC may propose regulations 
that would (1) require savings banks to 
account for receivables acquired after 
December 31, 1982, by periodically 
restating those assets to their current 
values, and (2) allow savings banks a 
one-time accounting option to restate 
their existing assets and liabilities to 
current values as of January 1, 1983. 

For further information, contact Paul 
L. Sachtleben, Project Specialist, 


Division of Bank Supervision, telephone 
(202) 389-4141. 


SECTION C—RULES PROMULGATED 
FROM OCTOBER 15, 1981, THROUGH 
APRIL 9, 1982 


Entries under this heading identify 
final actions following publication of the 
semiannual agenda in October 1981. 


1. Requests and Applications 


The Board of Directors of the FDIC 
has delegated its authority to the Board 
of Review to act on requests for relief 
from reimbursement for certain 
violations of the Truth in Lending Act 
(47 FR 9810, March 8, 1982). 
Additionally, the Board delegated to the 
Director of the Division of Bank 
Supervision and to its regional directors 
authority to approve applications for 
deposit insurance, if certain criteria are 
met (47 FR 12943, March 26, 1982). 

For further information, contact Ken 
A. Quincy, Division of Bank 
Supervision, telephone (202) 389-4141. 


2. Rules of Practice and Procedures 


The FDIC amended its rules for the 
conduct of administrative proceedings 
(46 FR 62812, December 29, 1981). The 
amendments implement the Equal 
Access to Justice Act by adding a new 
subpart to the Rules of Practice and 
enhance FDIC’s procedures by 
amending preexisting subparts. 

For further information on 
implementing the Equal Access to 
Justice Act, contact Brian D. Alprin, 
Attorney, Legal Division, telephone (202) 
389-4151. On other matters, contact 
James L. Meador, Attorney, Legal 
Division, telephone, (202) 389-4171. 


3. Interest Charges on Assessment 
Payments 


The FDIC changed its regulations by 
requiring paymeni of compensation to 
the FDIC or banks for the loss of 
immediate use of funds (47 FR 943, 
January 8, 1982). The change amends the 
assessment regulations by requiring 
insured banks to pay interest to the 
FDIC on delinquent assessment 
payments and the FDIC to pay interest 
to banks on certain overpayments of 
assessments. 

For further information, contact J. 
David Shaffer, Assessment Section 
Chief, Division of Accounting and 
Corporate Services, telephone (202) 389- 
4735, or Roger A. Hood, Assistant 
General Counsel, Legal Division, 
telephone (202) 389-4171. 





4. Stock Savings Banks in Maine and 
Washington 

The FDIC amended its regulations by 
classifying stock savings banks in Maine 
and Washington as mutual savings 
banks for the purpose of allowing those 
stock savings banks to avail themselves 
of the one-quarter of one-percent 
interest rate differential allowed mutual 
savings banks (46 FR 61067, December 
15, 1981). 

For further information, contact F. 
Douglas Birdzell, Counsel, Legal 
Division, telephone (202) 389-4171, or 
Fredric H. Karr, Attorney, Legal 
Division, telephone (202) 389-4171. 


5. Capital Adequacy 


The FDIC published a statement of 
policy which formalizes internal 
guidelines concerning the adequacy of 
banks’ capital. (46 FR 62693, December 
28, 1981). The statement promotes 
greater uniformity among FDIC regions 
and provides guidance to affected 
institutions. 

For further information, contact James 
A. Sexton, Associate Director, Division 
of Bank Supervision, telephone (202) 
389-4297. 


6. Equal Credit Opportunity and Fair 
Housing 

The FDIC and three other federal, 
financial regulatory agencies issued a 
joint statement of policy describing 
uniform standards for enforcing the 
Equal Credit Opportunity Act and the 
Fair Housing Act (46 FR 56500, 
November 17, 1981). 

For further information, contact Peter 
M. Kravitz, Senior Attorney, Legal 
Division, telephone (202) 389-4171. 


7. Interest Rate Hedges 


The FDIC adopted and published a 
statement of policy that insured 
nonmember banks intending to take 
positions in interest rate futures 
contracts that specify delivery of 
certificates of deposit should do so in 
accordance with existing policy 
guidelines applicable to future and 
forward contracts on U.S. government 
and agency securities (46 FR 51301, 
October 19, 1981). 

For further information, contact Sally 
Y. King, Financial Analyst, Division of 
Bank Supervision, telephone (202) 389- 
4606, or Paul L. Sachtleben, Project 
Specialist, Division of Bank Supervision, 
telephone (202) 389-4141. 


8. Accounting for Purchased Intangibles 


To clarify acceptable accounting 

. procedures for the combination of two 
financial institutions, the Division of 
Bank Supervision issued guidelines 


applicable to the valuation of purchased 
core deposits {BL-5-82, March 5, 1982). 

For further information, contact Paul 
L. Sachtleben, Project Specialist, 
Division of Bank Supervision, (202) 389- 
4141. 


SECTION D—REGULATIONS UNDER 
REVIEW 


The FDIC reviews each of its 
regulations at least every five years to 


- determine whether the regulation should 


be continued, revised, or eliminated. 
During 1982, as described in the Federal 
Register for January 22, 1982 (47 FR 
3127), the FDIC will review the following 
regulations: 12 CFR Part 309, Disclosure 
of Information; 12 CFR Part 311, Rules 
Governing Public Observation of 
Meetings of the Corporation’s Board of 
Directors; 12 CFR Part 332, Powers 
Inconsistent with Purposes of Federal 
Deposit Insurance Law; 12 CFR Part 335, 
Securities of Nonmember Insured Banks; 
12 CFR Part 338, Fair Housing; 12 CFR 
Part 345, Community Reinvestment; and 
12 CFR Part 349, Reports of 
Indebtedness of Executive Officers and 
Principal Shareholders to Correspondent 
Banks. 

By order of the Board of Directors, April 26, 
1982. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 82-11968'Filed 4-30-82; 8:45 am] 
BILLING CODE 6714-01-M 


12 CFR Part 341 


Registration of Securities Transfer 
Agents 


AGENCY: Federal Depost Insurance 
Corporation. 
ACTION: Proposed regulation. 


SUMMARY: The Federal Deposit 
Insurance Corporation (the “FDIC’’) 
proposes to amend Part 341 of its rules 
and regulations. Part 341 provides for 
registration of insured nonmember 
banks, or subsidiaries of such banks, 
that act as transfer agents for qualifying 
securities under section 12 of the 
Securities Exchange Act of 1934 (the 
“Act”). The proposal would add a 
section dealing with deregistration of 
transfer agents, add a section containing 
definitions, allow 60 days instead of the 
current 21 days to amend registration 
after changed circumstances, and adopt 
a revised format for the part. The 
proposed changes are intended to 
integrate the regulation with a simplified 
Form TA-4 for registration, explicitly 
provide for deregistration, give 
registrants more time to file required 
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amendments, and provide a clear format 
to accommodate these changes. 


DATES: Comments on the proposal must 
be received on or before July 2, 1982. 


ADpRESss: Interested persons are asked 
to submit written views, arguments or 
information regarding the proposed 
amendments to the Office of the 
Executive Secretary, Federal Deposit 
Insurance Corporation, 550 17th Street 
NW., Washington, D.C. 20429. All 
written comments will be made 
available for public inspection at this 
address. 


FOR FURTHER INFORMATION CONTACT: 
John F. Harvey, Chief, Review Unit, 
Division of Bank Supervision, (202) 389- 
4295. or James L. Meador, Attorney, 
Legal Division, (202) 389-4171, Federal 
Deposit Insurance Corporation, 550 17th 
Street NW., Washington, D.C. 20429. 


SUPPLEMENTARY INFORMATION: 
Registration under Part 341 must be 
accomplished before a bank can 
lawfully perform the functions of a 
transfer agent with respect to any 
security registered under section 12 of 
the Act. 


In most cases, a bank is required to 
register as a transfer agent whenever it 
acts as a transfer agent and/or registrar 
of certain securities: 

1. Securities issued by the bank: when 
the bank has $1 million or more assets 
and 500 or more stockholders. 

2. Securities issued by the bank’s 
parent company or an outside company: 
when the company has 500 or more 
stockholders and $1 million or more in 
assets. 

3. Securities registered on a national 
securities exchange. 

A description of the proposed changes 
to Part 341 follows. 


Revised Form TA-1 


The proposed amendments would 
integrate Part 341 and the new Form 
TA-1 for registration of transfer agents. 
The form has been revised and 
simplified by the FDIC jn coordination 
with the Securities and Exchange 
Commission (the “SEC”), the 
Comptroller of the Currency and the 
Federal Reserve Board of Governors. 
The revised FDIC form has been 
approved for use by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

The new form is on two pages, four 
pages less than the old form; 
instructions are on two pages, two pages 
less than instructions for the old form. 
Substantially all information required by 
the old form is required by the new form 
except for the following kinds of 
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information which have been deleted 
from TA-1: 

1. Information regarding the types of 
business activities of the registrant; 

2. Information regarding the 
registrant's insurance coverage; 

3. Information regarding the registered 
securities that are transferred by the 
registrant; 

4. Information regarding the volume of 
transfer activity or the registrant; 

. Whether the registrant is audited; 
an 

6. A description of the registrant's 
internal policies and procedures for 
“reconciling differences (including 
clerical and posting errors and out-of- 
proof conditions) in its transfer agent 
operations” (TA-1, item 12, page 3). 


FDIC has not published the form or 
instructions in the Code of Federal 
Regulations since August 19, 1980, 
because of their length and complexity. 
These objections are removed by the 
new form, which is available from the 
FDIC on request. 


Textual Changes 


Part 341 needs revision to reflect a 
change introduced by the International 
Banking Act of 1978 (12 U.S.C. 3101 et 
seq. (1978)). Since September 14, 1979, 
foreign banks have been permitted to 
establish branches in the United States 
which accept insured deposits (12 U.S.C. 
3104). Branches of foreign banks which 
are insured can register with the FDIC 
as securities transfer agents.* The 
current regulation refers only to State 
chartered banks that are not members of 
the Federal Reserve System. The 
proposal would delete reference to 
“State nonmember banks,” and would 
refer instead to “insured nonmember 
banks.” 

Other minor changes in the language 
of the part for clarity also are proposed. 


Definitions 


Form TA-1 contains certain 
terminology such as “appropriate 
regulatory agency” and “Federal bank 
regulators” which may not be familiar to 
registrants and the public. For this 
reason, FDIC proposes to add a section 
to the regulation containing definitions 
of such terms which appear in Part 341 
and Form TA-1. 


Deregistration 

Section 17A(c)(3)(C) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78q- 
1(c)(3)(C)} provides that “(a) registered 
transfer agency may, upon such terms 


* FDIC is the appropriate regulatory agency for 
the insured banks (other than members of the 
Federal Reserve System) (15 U.S.C. 
78c(a)(34)(B)(iii)). 


and conditions as the appropriate 
regulatory agency for such transfer 
agent deems necessary or appropriate in 
the public interest, for the protection of 
investors, or in furtherance of the 
purposes of this section, withdraw from 
registration by filing a written notice of 
withdrawal with such appropriate 
regulatory agency.” Part 341 is silent on 
the subject of deregistration although 
the SEC, the Comptroller of the 
Currency, the Federal Reserve Board, 
and the FDIC use substantially uniform 
forms or letters for this purpose. The 
forms are similiar or identical to SEC 
Form TA-W. Compare SEC Rule 
249b.101 (17 CFR 249b.101). The 
proposed amendment would explicitly 
refer to procedure for deregistration and 
describe the terms and conditions where 
withdrawal from registration is 
appropriate or necessary. 


Extension of Time for Filing 
Amendments to Registration 


Many banks have been unable to 
amend Form TA-1 within the 21 days 
allowed under current § 341.2(c) (12 CFR 
341.2(c)) after the occurence of an event 
which causes the information contained 
in the form to become inaccurate, 
misleading or incomplete. The proposed 
change is intended to give registered 
banks sufficient time to comply with the 
rule on filing amendments. Since 
investors whose securities are lost or 
stolen and issuers whose securities are 
handled by the registrant may have 
reasons to object to an extension of time 
to file amendments, FDIC is soliciting 
public comments on the proposed 
change. 


New Format for Part 341 


The proposed amendments would 
affect three sections of the part; sections 
on deregistration and definitions would 
be added, and amendments would be 
treated apart from registration. These 
changes would be for clarity, and would 
not affect registration, amendments to 
registration, or withdrawal from 
registration. The proposed format is 
designed to accommodate these 
changes. 


Certification Under the Regulatory 
Flexibility Act 


The Board of Directors certifies under 
5 U.S.C. 605(b) that the amendments 
proposed here, if adopted, would not 
have a significant economic impact on a 
substantial number of small entities. The 
proposed changes to Part 341 would 
clarify existing agency procedures. The 
regulatory burdens of information 
gathering, recordkeeping, and reporting 
would be substantially reduced. 


18911 


In the past, many registrants have 
needed professional help to complete 
the registration form. FDIC believes that 
in the future most banks will be able to 
register without such assistance. By 
making Part 341 and Form TA-1 simpler 
to use, FDIC seeks to lessen the 
economic impact of the regulation on 
small banks. 


Paperwork Reduction Act 


The Office of Management and Budget 
(the “OMB”) has approved Form TA-1 
as revised and FDIC’s Request for 
Deregistration form in accordance with 
the requirements of the Paperwork 
Reduction Act (44 U.S.C. 3507(a)(3)). 
(OMB 3064-0026 and OMB 3064-0027, 
respectively.) 

The proposed amendments would not 
impose new reporting or recordkeeping 
requirements on any person. The 
amendments used in conjunction with 
Form TA-1 would ease the information 
gathering and reporting burdens on 
registrants. Since the regulation requires 
reports to be filed for registration and 
withdrawal from registration, the 
proposed regulation also will be 
submitted to OMB for approval. 


List of Subjects in 12 CFR Part 341 
Banks, banking; Reporting 


Requirements; Securities. 

For the reasons stated in the 
preamble, Part 341 of Chapter III of Title 
12 of the Code of Federal Regulations is 
proposed to be revised and amended as 
follows: 


PART 341—REGISTRATION OF 
SECURITIES TRANSFER AGENTS 


Sec. 

341.1 Scope. 

341.2 Definitions. 

341.3 Registration as Securities Transfer 


Agent. 
341.4 Amendments to Registration. 
341.5 Withdrawal from Registration. 
341.6 Reports. 
Authority: Secs. 2, 3, 17, 17A and 23{a), 
Securities Exchange Act of 1934, as amended 
(15 U.S.C. 78b, 78c, 78q, 78q-1 and 78w(a)). 


§ 341.1 Scope. . 

This part is issued by the Federal 
Deposit Insurance Corporation (the 
“FDIC”) under sections 2, 3(a)(34)(b), 17, 
17A and 23{a) of the Securities 
Exchange Act of 1934 (the “Act”), as 
amended (15 U.S.C. 78b, 78c{a)(34)(B), 
78q, 78q-1 and 78w{a)) and applies to all 
insured nonmember banks, or 
subsidiaries of such banks, that act as 
transfer agents for securities registered 
under section 12 of the Act (15 U.S,C. 
78/), or for securities exempt from 
registration under subsections (g)(2)(B) 
or (g)(2)(G) of section 12 (15 U.S.C. 





781(g)(2)(B) and (G)) (securities of 
investment companies, including mutual 
funds, and insurance companies). Such 
securities are “qualifying securities” for 
purposes of this part. 


§341.2 Definitions. 

For the purpose of this part, including 
all forms and instructions promulgated 
for use in connection herewith, unless 
the context otherwise requires: 

(a) The term “transfer agent” means 
any person who engages on behalf of an 
issuer of qualifying securities or on 
behalf of itself as an issuer of qualifying 
securities in (1) countersigning such 
securities upon issuance; (2) monitoring 
the issuance of such securities with a 
view to preventing unauthorized 
issuance, a function commonly 
performed by a person called a registrar; 
(3) registering the transfer of such 
securities; (4) exchanging or converting 
such securities; or (5) transferring record 
ownership of securities by bookkeeping 
entry without physical issuance of such 
securities certificates. The term 
“transfer agent” includes any person 
who performs these functions as a.co- 
transfer agent with respect to equity or 
debt issues, and any person who 
performs these functions as registrar or 
co-registrar with respect to debt issued 
by corporations. 

Note.—The following examples are 
illustrative of the kinds of activities engaged 
in by transfer agents under this part. 


(1) A transfer agent of stock or shares 
in a mutual fund maintains the records 
of shareholders and transfers stock from 
one shareholder to another by 
cancellation of the surrendered 
certificates and issuance of new 
certificates in the name of the new 
shareholder. A co-transfer agent also 
performs these functions. 

(2) A registrar of stock or shares in a 
mutual fund monitors the issuance of 
such securities to prevent over-issuance 
of shares, affixing its signature of each 
stock certificate issued to signify its 
authorized issuance. A co-registrar also 
performs these functions. 

(3) A registrar of corporate debt 
securities maintains the records of 
ownership of registered bonds; makes 
changes in such records; issues, 
transfers, and exchanges such 
certificates; and monitors the securities 
to prevent over-issuance of certificates. 
A co-registrar also performs these 
functions. 

(b) The term “Act” means the 
Securities Exchange Act of 1934. 

(c) The acronym “ARA” means the 
appropriate regulatory agency, as 
en in section 3(a)(34)(B)(iii) of the 

ct 


(d) The phrase “Federal bank 
regulators” means the Office of the 
Comptroller of the Currency, the Board 
of Governors of the Federal Reserve 
System, and the Federal Deposit 
Insurance Corporation. 

(e) The term “Form TA-1" means the 
form and any attachments to that form, 
whether filed as a registration or an 
amendment to a registration. 

(f) The term “registrant” means the 
entity on whose behalf Form TA-1 is 
filed. 

(g) The acronym “SEC” means the 
Securities and Exchange Commission. 

(h) The term “insured nonmember 
bank” means a bank whose deposits are 
insured by the Federal Deposit 
Insurance Corporation and that is not a 
member of the Federal Reserve System. 

(i) The term “qualifying securities” 
means: 

(1) Securities registered on a national 
securities exchange; 

(2) Securities issued by a company or 
bank with 500 or more shareholders and 
$1 million or more in total assets, except 
for securities exempted from registration 
with the SEC by section 12(g)(2) (C, D, E, 
F and H) of the Act. 


§ 341.3 Registration as securities transfer 
agent. 


(a) Requirement for registration. Any 
insured nonmember bank which 
performs any of the functions of a 
transfer agent as decsribed in § 341.2(a) 
with respect to qualifying securities 
shall register with the FDIC in the 


‘manner indicated in this section. 


(b) Application to register as transfer 
agent. An application for registration 
under section 17A(c) of the Act, of a 
transfer agent for which the FDIC is the 
approrpriate regulatory agency, as 
defined in section 3(a)(34)(B)(iii) of the 
Act, shall be filed with the FDIC at its 
Washington, D.C. headquarters on Form 
TA-1, in.accordance with the 
instructions contained therein. 

(c) Effective date of registration. 
Registration shall become effective 30 
days after the date an application on 
Form TA-1 is filed unless the FDIC 
accelerates, denies, or postpones such 
registration in accordance with section 
17A(c) of the Act. The effective date of 
such registration may be postponed by 
order for a period not to exceed 15 days. 
Postponement of registration for more 
than 15 days shall be after notice and 
opportunity for hearing. Form TA-1 is 
available upon request from the Review 
Unit, Division of Bank Supervision, 
FDIC, Washington, D.C. 20429. 


§ 341.4 Amendments. 
(a) Within 60 calendar days following 
the date on which any information 
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reported at items 1-6 of Form TA-1 
becomes inaccurate, misleading or 
incomplete, the registrant shall file an 
amendment on Form TA-1 correcting 
the inaccurate, misleading or incomplete 
information. 


(b) The filing of an amendment to an 
application for registration as a transfer 
agent under § 341.3, which registration 
has not become effective, shall postpone 
the effective date of the registration for 
30 days following the date on which the 
amendment is filed unless the FDIC 
accelerates, denies, or postpones the 
registration in accordance with section 
17A{c) of the Act. 


§ 341.5 Withdrawal from registration. 


(a) Notice of withdrawal from 
registration. Any transfer agent 
registered under this part that ceases to 
engage in the functions of a transfer 
agent as defined in § 341.2(a) shall file a 
written notice of withdrawal from 
registration with the FDIC. A registered 
transfer agent that ceases to engage in 
one or more of the functions of transfer 
agent as defined in § 341.2{a), but 
continues to engage in another such 
function, shall not withdraw from 
registration. 


(b) A notice of withdrawal shall be 
filed with the FDIC at its Washington, 
D.C. headquarters. Deregistration shall 
be effective upon receipt of notice of 
withdrawal by the FDIC. A request for 
Deregistration form is available from the 
Review Unit, Division of Bank 
Supervision, FDIC, Washington, D.C. 
20429. 


(c) If the FDIC finds that any registred 
transfer agent for which it is the ARA, is 
no longer in existence or has ceased to 
do business as a transfer agent, FDIC 
shall cancel or deny the registration by 
order of the Board of Directors. 


(d) Registration of a trasfer agent with 


another ARA shall cancel registration of 
the transfer agent with FDIC. 


§341.6 Reports. 


Every registration or amendment filed 
under this section shall constitute a 
“report” or “application” within the 
meaning of sections 17, 17A(c), and 32(a) 
of the Act. 

Dated: April 26, 1982. 

By order of the Board of Directors. 

Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 82-11993 Filed 4-30-82; 8:45 am]] 
BILLING CODE 6714-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 82-ANE-02] 


Rolls-Royce, Ltd., RB211-22B and -524 
Series Engines; Airworthiness 
Directives 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to adopt 
an Airworthiness Directive (AD) that 
would require incorporation of fan 
retention modifications on all Rolls- 
Royce, Ltd., RB211-22B and -524 series 
turbofan engines. The proposed AD is 
needed to prevent possible loss of the 
fan module following a fan shaft 
location bearing failure (low pressure 
(LP) location bearing) which could result 
in significant aircraft damage. There 
have been two previous LP location 
bearing failures which have resulted in 
loss of the fan module. 


DATES: Comments must be received on 
or before May 30, 1982. 
Proposed effective date June 30, 1982. 


_ ADDRESSES: Send comments on the 

proposed in duplicate to: Federal 
Aviation Administration, Office of the 
Regional Counsel, Attn: Rules Docket 
No., 12 New England Executive Park, 
Burlington, MA 01803. 

The applicable Service Bulletins may 
be obtained from Technical Publications 
Department, Rolls-Royce, Ltd., Derby; 
England DE2 8B}. 

Copies of the Service bulletins are 
contained in the Rules Docket at the 
above FAA address. 


FOR FURTHER INFORMATION CONTACT: 
John E. Tigue, Engine and Propeller 
Standards Staff, ANE-110, Aircraft 
Certification Division, New England 
Region, Federal Aviation 
Administration, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803; telephone (617) 
273-7330. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Information on the 
economic, environmental, and energy 
impact that might result because of 
adoption of the proposed rule is 
requested. Communications should 
identify the regulatory docket number 
and be submitted in duplicate to the 
address specified above. All 
communications received on or before 


the closing date for comments will be 
consi the Administrator before 
taking action on the proposed rule. The 
proposal contained in this notice may be 
changed in light of comments received. 
All comments submitted will be 
available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with the 
substance of the proposed AD, will be 
filed in the Rules Docket. 

The FAA has determined that failures 
of LP location bearings in RB211-22B 
and -524 engines may result in fan shaft 
failure and subsequent loss of the fan 
module which may cause significant 
aircraft damage. Since this condition is 
likely to exist or develop on other 
engines of the same type design, the 
proposed AD would require 
incorporation of a fan retention device 
in Rolls-Royce RB211-22B and -524 
model turbofan engines. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircraft 
Aviation safety, and Safety. 


The Proposed Amendment 


Accordingly, the FAA proposes to 
amend § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) by 
adding the following new AD: 


ROLLS-ROYCE, LTD. Applies to Rolls-Royce, 
Ltd., RB211-22B and -524 turbofan model 
engines. 

Compliance required as indicated unless 
already accomplished. 

To preclude possible loss of the fan 
assembly, install the Rolls-Royce axial fan 
retention modification as specified in Rolls- 
Royce Service Bulletin 72-6574, dated 
February 19, 1982, or later revision approved 
by the FAA, applicable to RB211-22B, -524B- 
02, -524B-19, -524B-39, and -524C2-19 
engines and as specified in Rolls-Royce 
Service Bulletin 72-6576, dated February 19, 
1982, or later revision approved by the FAA, 
applicable to RB211-524B3-02, -524—B4-02, 
and -524D4-19 engines in accordance with 
the following schedule: 

1. Center (fuselage mounted) engines on 
Lockheed L1011 aircraft by August 31, 1982. 

2. Wing mounted engines on Lockheed 
L1011 and Boeing B747 aircraft by November 
30, 1982. 

All persons affected by this directive who 
have not already received the referenced 
service bulletins from the manufacturer may 
obtain copies upon request to Technical 
Publications Department, Rolls-Royce, Ltd., 
Derby, England DE2 8B]. This document may 
also be examined at Federal Aviation 
Administration, New England Region, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803 and at FAA 
Headquarters, 800 Independence Avenue, 
SW., Washington, D.C. 20591. A historical file 
on this AD is maintained by the FAA at its 


Headquarters in Werhiogian: D.C., and at the 
New England Regional 

Upon request of the Sem an FAA 
Maintenance inspector, subject to prior 
approval of the Chief, Aircraft Certification 
Division, FAA, New England Region, may 
adjust the compliance date(s) specified in in this 
AD to permit compliance at an established 
inspection period of the operator if the 
request contains substantiating data to justify 
the increase for that operator. 

(Secs. 313{a), 601, and 603, Federal Aviation 
Act of 1958, as amended, (49 U.S.C. 1354{a), 
1421, and 1423); sec. 6{c), t of 
Transportation Act (49 U.S.C. 1655{c)}; 14 
CFR 11.85.) 

Note.—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be major under 
Executive Order 12291 or significant under 
Department of Transportation Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979). It is certified that the rule 
will not, if promulgated, have a significant 
economic impact on a substantial number of 
small entities because the rule will affect 
only domestic air carriers of B~747 and L- 
1011 aircraft in which the RB211 engines are 
installed, none of which are believed to be 
small entities. A draft regulatory evaluation 
prepared for this document is contained in 
the public docket, and a copy may be 
obtained by writing to Federal Aviation 
Administration, Office of the Regional 
Counsel, Attn: Rules Docket No. 82-ANE-02, 
12 New England Executive Park, Burlington, 
Massachusetts. 

Issued in Burlington, Massachusetts, on 
April 29, 1982. 

John B. Roach, 

Acting Director, New England Region. 
[FR Doc. 82-11944 Filed 4-30-82; 845 am] 
BILLING CODE 4910-13-M 


CIVIL AERONAUTICS BOARD 
14 CFR Part 399 
[PSDR-75A; Docket No. 38585) 


Statements of General Policy; 
Hawaiian Joint Fares; Correction 


AGENCY: Civil Aeronautics Board. 


ACTION: Correction to Supplemental 
Notice of Proposed Rulemaking. 


SUMMARY: This notice corrects a printing 
error in the CAB’s recent proposal to 
require certain airlines to provide 
interline service in Hawaii until the end 
of 1982. In order to give interested 
persons adequate time to comment on 
the corrected proposal, the comment 
period is extended 20 days. 


DATES: Comment period closes June 24, 
1982. 
FOR FURTHER INFORMATION CONTACT: 


Joanne Petrie, Office of the General 
Counsel, Civil Aeronautics Board, 1825 
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- Connecticut Avenue, NW., Washington, 
D.C. 20428; 202-673-5442. 
SUPPLEMENTARY INFORMATION: At its 
April 1, 1982 Sunshine Meeting, the Civil 
Aeronautics Board adopted a 
supplemental notice of proposed 
rulemaking (PSDR-75) concerning joint 
fares in Hawaii. In preparing PSDR-75 
for publication, an incorrect version of 
page 4 was substituted and 
inadvertently printed in 47 FR 16795, 
April 20, 1982 and in the Board-printed 
copy. Because of this clerical error, the 
comment period is extended 20 days 
from June 4, 1982 to June 24, 1982. The 
correct version of the proposed rule 
change adopted by the Board reads as 
follows: 


PART 399—STATEMENTS OF 
GENERAL POLICY 


§ 399.37 Joint fares. 

Except for markets involving Alaska, 
an air carrier that agrees to interline 
with another air carrier in an interstate 
market is required to interline, upon 
request, with any other air carrier in that 
or any other interstate market. The 
carriers are free to negotiate the division 
and the joint fare level, as long as they 
make available a joint fare that does not 
exceed the sum of the actual local 
unrestricted fares for each carrier's 
portion of the interline routing. If the 
carriers are unable to agree, they shall 
make available a joint fare equal to that 
sum, and each carrier shall receive its 
actual local unrestricted fare. A carrier 
need not agree to the same joint fare 
and division with all carriers in a 
market. 

Dated: April 27, 1982. 

Phyllis T. Kaylor, 
Secretary. 


[FR Doc. 82~11999 Filed 4-30-82; 8:45 am] 
BILLING CODE 6320-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 


Housing—Federal Housing 
Commissioner 


24 CFR Parts 200, 215, 235, 236 and 812 
[Docket No. R-2-974] 


Restriction on Use of Assisted 
Housing 


AGENCY: Housing and Urban 
Development Department. 


ACTION: Proposed rule. 


summary: Parts 200, 215, 235, 236 and 12 
are being amended to indicate that the 
Secretary is prohibited from making 


financial assistance under the United 
States Housing Act of 1937, sections 235 
and 236 of the National Housing Act, or 
section 101 of the Housing and Urban 
Development Act of 1965 available for 
the benefit of any alien who is not a 
lawful resident of the United States 
pursuant to certain provisions of the 
Immigration and Nationality Act. The 
amendments implement section 214 of 
the Housing and Community 
Development Act of 190 as amended by 
section 329 of the Housing and 
Community Development Amendments 
of 191. 


DATE: Comments due: June 2, 192. 


AppRESs: All comments from interested 
persons should be sent to the Rules 
Docket Clerk, Office of General Counsel 
Room 521, Deprtment of Housing and 
Urban Development 451 Seventh Street, 
SW., Washington, D.C. 20410. Each 
comment should include the 
commentor’s name and address, and 
must refer to the docket number 
indicated in the heading of the 
document. All comments will be 
available for public inspection during 
regular business hours at the above 
address. 


FOR FURTHER INFORMATION CONTACT: 


For Parts 215 and 236: 

James J. Tahash, Program Planning 
Division, Office of Multifamily 
Housing Management and 
Occupancy, Department of Housing 
and Urban Development, 
Washington, D.C. 20410; telephone 
(202) 426-730. 


For Part 235: 

John Coonts, Single Family 
Development Division, Office of 
Single Family Housing, Department 
of Housing and Urban 
Development, Washington, D.C. 
20410; telephone (202) 755-6720. 

For Part 12: 

Edward Whipple, Rental and 
Occupancy Branch, Office of Public 
Housing, Department of Housing 
and Urban Development, 
Washington, D.C. 20410; telephone 
(202) 755-540. 

(These are not toll-free numbers.) 


SUPPLEMENTARY INFORMATION: Section 
214 of the Housing and Community 
Development Act of 190 (42 U.S.C. 
1436(a)) prohibited the Secretary from 
making financial assistance under the 
United States Housing Act of 1937, 
sections 235 and 236 of the National 
Housing Act, or section 101 of the 
Housing and Urban Development Act of 
1965 available for the benefit of 
nonimmigrant student-aliens. An interim 
rule implementing section 214 was 
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issued and became effective on 
November 17, 191 (46 FR 56421). 

Section 329 of the Housing and 
Community Development Amendments 
of 191 amended section 214 in its 
entirety to prohibit the Secretary from 
making such financial assistance 
available for the benefit of any alien 
who is not within one of the following 
categories: Is lawfully admitted for 
permanent residence as an immigrant 
(excluding visitors, tourists, diplomats, 
and students who enter temporarily with 
no intention of abandoning residence in 
a foreign country); entered prior to June 
30, 194, has continuously maintained 
residence, and is not ineligible for 
citizenship; is lawfully prsent and 
granted asylum; is lawfully present 
because permitted by the Attorney 
General for strictly public interest or 
emergent reasons; is lawfully present 
because deportation is withheld by the 
Attorney General; or is lawfully present 
as a result of being granted conditional 
entry before April 1, 190 because of 
persecution or fear of persecution on 
account of race, religion, or political 
opinion or because of being uprooted by 
catastrophic natural calamity. Under 
section 214 as amended by section 329, 
no specific reference is made to 
nonimmigrant student-aliens but they 
are included within the category of 
aliens who are ineligible for such 
assistance. 

To implement section 214, as amended 
by section 329, the following regulatory 
changes are proposed to be made: 

1. In Part 200, §§ 200.10-200.13 are 
being added to provide that financial 
assistance under sections 235 and 236 of 
the National Housing Act and section 
101 of the Housing and Urban 
Development Act of 1965 (rent 
supplement) may not be made for the 
benefit of ineligible aliens; to define 
citizen, eligible alien, ineligible alien, 
and verification consent form; and to 
specify documentation required to 
evidence citizenship or eligible alien 
status (the required documentation is 
similar to that specified in the 
Department of Agriculture regulations 
implementing the Food Stamp program); 
to require that failure to provide 
documentation or to consent to its 
verification shall result in denial or 
termination of assistance; and to 
indicate that documentary evidence and 
information in support of or to verify 
citizenship or alien status shall be 
deemed to have been submitted in 
confidence and shall be safe-guarded to 
restrict their use or disclosure. 

2. In Part 215: 
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a. Section 215.1(i) is revoked to 
remove the definition of nonimmigrant 
student-alien. 

b. Section 215.20{b){2) is revised to 
provide that rent supplement payments 
under section 101 of the Housing and 
Urban Deveiopment Act of 1965 may not 
be made for the benefit of ineligible 
aliens; to specify documentation 
required to evidence citizenship or 
eligible alien status, and to required that 
tenant-lessees and cooperative members 
made ineligible as a consequence of 
occupancy by an ineligible alien be 
given written notice of the termination 
of assistance at least 30 days prior to 
expiration of the current lease or 
occupancy agreement. 

3. In Part 235: 

a. Sections 235.5(g), 235.10(e), 
235.325(c), and 235.375{a)(5) are revoked 
since they dealt with nonimmigrant 
student-aliens. 

b. Sections 235.375(a)(1) and 235.375(e) 
are amended by deleting references to 
nonimmigrant student aliens. 

c. Section 235.13 is added, to provide 
that all mortgagors and cooperative 
members, regardless of their ages, and 
all other persons 18 years of age who 
occupy the property or cooperative unit 
must be citizens or eligible aliens at the 
time of application for assistance, 
purchase of a cooperative unit, 
assumption of a mortgate, assignment of 
a mortgage to the Secretary, or request 
for reinstatement; and that mortgagees 
shall certify to the Secretary after 
review of documentary evidence that all 
such persons are eligible to receive 
assistance; and that commitments to 
insure mortgages will not be issued or 
renewed unless such certification has 
been made 

4. in Part 236: 

a. Section 236.2{/), which refers to 
nonimmigrant student-aliens, is revoked. 

b. Section 236.70 is amended as 
follows: Paragraph (a) is revised so as to 
delete the reference to nonimmigrant 
student-aliens, insert a reference to 
cooperative members and indicate that 
initial occupancy by ineligible aliens 
will not be permitted at less than fair 
market rents. Paragraph (d) is revised to 
provide that ineligible aliens are not 
entitled to the benefits of financial 
assistance under section 236 of the 
National Housing Act. The text of 
Paragraph (d) is similar to the text of 
§ 215.20(b)(2), relating to rent 
supplement payments. 

c. Section 236.710 is amended as 
follows: Paragraphs (a) and (b) are 
redesignated as paragraphs (a)(1) and 
(2). A new paragraph (b) is added to 
provide that rental assistance payments 
may not be made for the benefit of 
ineligible aliens, and paragraph (c), 


which refers to nonimmigrant student- 
aliens, is revoked. 

5. In Part 812: 

a. Section 812.1 is amended to state 
that Part 812 prohibits assistance under 
the United States Housing Act for the 
benefit of ineligible aliens. 

b. Section 812.2{d) is amended to 
include within the definition of family 
the requirement that family members 
who are tenant-lessees, cooperative 
members or homebuyers, regardless of 
their ages, and other members of the 
family 18 years of age or older must be 
citizens or eligible aliens, with such 
status documented and subject to 
verification in accordance with new 
§§ 812.5 and 812.6. 

c. Section 812.2(g) is amended by 
deleting the definition of nonimmigrant 
student-aliens and inserting instead a 
definition of eligible alien. 

d. Paragraphs (h), (i) and (j) are added 
to define ineligible alien, citizen, and 
verification consent form. 

e. New §§ 812.5 and 812.6 are added 
to specify documentation required to 
evidence citizen or eligible alien status 
(the documentation is similar to that 
specified in the Department of 
Agriculture regulations at 7 CFR Part 273 
implementing the Food Stamp Program); 
to require that failure to provide 
documentation or consent to its 
verification shall result in denial or 
termination of assistance; and to 
indicate that documentary evidence and 
information in support of or to certify 
citizenship or eligible alien status shall 
be deemed to have been submitted in 
confidence and shall be safe-guarded to 
restrict their use or disclosure. 

f. A new § 812.7 is added to provide 
that on or after (insert effective date of 
this rule) assistance under the United 
States Housing Act of 1937 may not be 
made for the benefit of any ineligible 
alien and to require that tenant-lessees 
and cooperative members and 
homebuyers made ineligible as a 
consequence of occupancy by an 
ineligible alien must be given written 
notice of the termination of assistance at 
least 30 days prior to expiration of the 
current term of the lease or occupancy 
agreement. 

The regulatory changes proposed in 
this proceeding will supercede, in their 
entirety, the regulatory provisions 
adopted by the interim rule 
implementing the 1980 enactment 
regarding nonimmigrant student aliens. 
In this connection, the Department notes 
that two comments were received during 
the public comment period on the 
interim rule, both from housing 
authorities. Neither included any 
comment on a specific provision of the 
interim rule; one said that it was “long 


overdue,” and the other criticized the 
Department for not imp} the 
broader prohibitions enacted in 1981 at 
the same time. 


The regulatory changes proposed in 
roceeding i 


requirements for establishing citizenship 
and alien status, which were not 
addressed in the interim rule pertaining 
to nonimmigrant student aliens, are 
based on existing requirements of the 
Food Stamp program and, on that basis, 
prior public comment regarding such 
requirements may not appear necessary. 
However, the requirements will be new 
to owners, mortgagees, and public 
housing authorities who will be called 
upon to administer them. In addition, 
this proceeding entails the exercise of 
Secretarial discretion in certain areas 
not specifically addressed in the 
legislation, particularly the impact of the 
eligibility limitations upon households 
which may include both eligible and 
ineligible members. For these reasons, 
the Secretary deems it appropriate and 
advisable to publish these regulatory 
changes as a proposed rule, thus 
affording an opportunity for prior public 
comment before the requirements are 
made effective. In view of the strong 
statutory mandate, however, the public 
comment period will be limited to 30 
days in order that a final rule may be 
published without unnecessary delay. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of General Counsel, Rules Docket 
Clerk, Room 5218, 451 7th Street, SW., 
Washington, D.C. 20410. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulation issued on February 17, 1981. 
Analysis of the rule indicates that it 
does not (1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based ~ 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Pursuant to 5 U.S.C. 605(b), the 
undersigned hereby certifies that this 
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rule does not have a significant 
economic impact on a substantial 
number of small entities. 

The Catalog of Federal Domestic 
Assistance numbers are: 14.103, Interest 
Reduction Payments-Rental and 
Cooperative Housing for Lower Income 
Families; 14.105, Interest Reduction- 
Homes for Lower Income Families; 
14.146, Low Income Housing-Assistance 
Program (Public Housing); 14.147, Low 
Income Housing-Homeownership 
Opportunities for Low-Income Families; 
14.149, Rent Supplements-Rental 
Housing for Lower Income Families; and 
14.156, Lower-Income Housing 
Assistance Program (Section 8). 

This rule was not listed in the 
Department's most recent Semiannual 
Agenda of regulations published 
pursuant to Executive Order 12291 and 
the Regulatory Flexibility Act on August 
17, 1981 (46 FR 41708). 


List of Subjects 
24 CFR Part 200 


Administrative practice and 
procedure, Claims, Equal employment 
opportunity, Fair housing, Housing 
standards, Loan programs—housing and 
community development, Mortgage 
insurance, Organization and functions 
(Government agencies), Reporting and 
recordkeeping requirements, Minimum 
Property Standards. 


24 CFR Part 215 


Grant programs—housing and 
community development, Rent 
subsidies. 


24 CFR Part 235 


Condominiums, Cooperatives, Low 
and moderate income housing, Mortgage 
insurance, Homeownership, Grant 
programs-housing and community 
development. 


24 CFR Part 236 


Low and moderate income housing, 
Mortgage insurance, Rent subsidies, 
Taxes, Utilities, Projects. 


24 CFR Part 812 


Low and moderate income housing. 

Accordingly, 24 CFR Parts 200, 215, 
235, 236 and 812 are proposed to be 
amended as follows: 


PART 200—INTRODUCTION 


Subpart G—Restrictions on Use of 
Assisted Housing 


1. The Title of Subpart G is changed to 
read “Restrictions on Use of Assisted 
Housing” as set forth above. 

2. Sections 200.180-200.183 are added 
to Subpart G, as follows: 


§ 200.180 Restrictions on eligibility for 
assisted housing. 


Financial assistance pursuant to 
section 235 of the National Housing Act 
(12 U.S.C. 1715z), section 236 of the 
National Housing Act (12 U.S.C. 1715z- 
1), or section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s) may not be made for the 
benefit of any alien unless that alien is a 
resident of the United States and one of 
the following: 

(a) An alien lawfully admitted for 
permanent residence as an immigrant as 
defined by sections 101(a)(15) and 
101(a)(20) of the Immigration and 
Nationality Act (8 U.S.C. 1101(a)(15) and 
1101(a)(20)), excluding, among others, 
alien visitors, toursts, diplomats, and 
students who enter the United States 
temporarily with no intention of 
abandoning their residence in a foreign 
country; 

(b) An alien who entered the United 
States prior to June 30, 1948, or such 
subsequent date as enacted by law, has 
continuously maintained his/her 
residence in the United States since 
then, and is not ineligible for citizenship, 
but who is deemed to be lawfully 
admitted for permanent residence as a 
result of an exercise of discretion by the 
Attorney General pursuant to section 
249 of the Immigration and Nationality 
Act (8 U.S.C. 1259); 

(c) An alien who is lawfully present in 
the United States pursuant to an 
admission under section 207 of the 
Immigration and Nationality Act (8 
U.S.C. 1157) or pursuant to the granting 
of asylum (which has not been 
terminated) under section 208 of such 
Act (8 U.S.C. 1158); 

(d) An alien who is lawfuly present in 
the United States as a result of being 
granted conditional entry pursuant to 
section 203(a)(7) of the Immigration and 
Nationality Act (8 U.S.C. 1153(a)(7)) 
before April 1, 1980, because of 
persecution or fear of persecution on 
account of race, religion, or political 
opinion or because of being uprooted by 


’ catastrophic natural calamity; 


(e) An alien who is lawfully present in 
the United States as a result of an 
exercise of discretion by the Attorney 
General for emergent reasons or reasons 
deemed strictly in the public interest 
pursuant to section 212(d)(5) of the 
Immigration and Nationality Act (8 
U.S.C. 1182(d)(5)); or 

(f) An alien who is lawfully present in 
the United States as a result of the 
Attorney General's withholding 
deportation pursuant to section 243(h) of 
the Immigration and Nationality Act (8 
U.S.C. 1253(h)). 
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§ 200.181 Definitions. 


As used in this subpart, the following 
words mean— 

(a) Citizen. A citizen of the United 
States. 

(b) Eligible alien. An alien who meets 
the requirements contained in § 200.180. 

(c) Ineligible alien. An alien who does 
not meet the requirements contained in 
§ 200.180. 

(d) Verification consent form. A 
document prescribed by the Department 
which provides that (1) the form itself, 
(2) copies of citizenship or alien status 
documents or information contained 
therein, and (3) other documentary 
information furnished by or for any 
person claiming to be a citizen or 
eligible alien that is reasonable and 
necessary to verify such status, may be 
made available to the Department, 
which may release any or all such 
documents or information to other 
Federal, State or local government 
agencies, including the Social Security 
Administration and the Immigration and 
Naturalization Service, for verification 
purposes. Further, the form shall provide 
that any such government agency may 
release any information or documents 
relating to the verification of citizenship 
or alien status to the Department. 


§ 200.182 Evidence of citizenship or 
eligible alien status 

Applicants for assistance, and tenant- 
lessees and cooperative members 
receiving assistance pursuant to 
sections 235 or 236 of the National 
Housing Act, or section 101 of the 
Housing and Urban Development Act of 
1965, shall furnish documentary 
evidence of citizenship or eligible alien 
status and accompanying signed 
verification consent forms for 
themselves regardless of their ages, and 
for all other persons 18 years of age or 
older who will or do occupy the housing 
unit. Failure to provide documentary 
evidence and verification consent forms 
required by this section shall result in 
denial or termination of assistance in 
accordance with Parts 215, 235 and 236 
of this title. 

(a) Citizenship status. (1) Each person 
claiming to be a citizen shall produce 
the original or a certified copy of one of 
the following documents to evidence 
citizenship if such documentation has 
not been produced previously pursuant 
to this paragraph: 

(i) U.S. Passport; 

(ii) Birth Certificate; 

(iii) Naturalization Certificate; 

(iv) U.S, Citizenship Identification 
Card (INS form I-197); 

; (v) a Status Card (INS form 
178); 
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(vi) Military Discharge Form (DD214); 
or 

(vii) Selective Service Certificate of 
Registration (Form SSS2). 

(2) If none of the above documents 
can be obtained and a person claiming 
to be a citizen can provide a reasonable 
explanation, the person may submit a 
signed collateral statement from a third 
party who can produce one of the above 
documents to demonstrate that he/she is 
a citizen, in which the third party under 
penalty of perjury swears that the 
person for whom documentation is 
unavailable is a citizen. 

(b) Eligible alien status. (1) Each 
person claiming to be an eligible alien 
shall produce in original form one of the 
following documents to evidence eligible 
status: 

(i) Form I-151, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(ii) Form I-551, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(iii) Form I-181B, Processed for I-551, 
Temporary Evidence of Lawful 
Admission for Permanent Residence (for 
permanent resident aliens); 

(iv) Form AR-3a, Alien Registration 
Receipt Card (Issued during 1941-1949 
for permanent resident aliens); 

(v) Form I-94, Arrival-Departure 
Record (Annotated either “Section 207” 
or “Refugee,” or “Section 208” or 
“Asylum”); 

(vi) Form I-94, Arrival-Departure 
Record—Parole Edition (Annotated 
“Section 212(d)(5),” or “Conditional 
Entry” or “Section 203(a)(7)’"’); or 

(vii) Form I-94, Arrival-Departure 
Record (Annotated Section 243(h)). 

(2) The following documents may not 
be considered evidence of eligible alien 
status: 

(i) Form I-94, Arrival-Departure 
Record: Annotated with any codes “A” 
through “L” for Non-Immigrants (for 
temporary resident aliens); 

(ii) Form I-95A, Crewman’s Landing 
Permits (for alien visitors); 

(iii) Form I-144, Mexican Border 
Visitors Permit; 

(iv) Form I-185, Nonresident Alien 
Canadian Border Crossing Card; 

(v) Form I-186, Nonresident Alien 
Mexican Border Crossing Card; 

(vi) Unnumbered form, Nonresident 
Alien Canadian Border Crossing 
Identification Card; or 

(vii) Any Foreign issued Visa. 


§ 200.183 Records. 

(a) Documentation at certification or 
recertification of income eligibility. 
Documentation required by § 200.182 by 
or for persons described therein shall be 
furnished to the owner or mortgagee, as 


appropriate, upon any certification or 
recertification of income eligibility 
subsequent to (insert effective date of 
this rule) except that citizens shall not 
be required to furnish such 
documentation more than once: A 
photocopy of each document (or the 
original if released by such person), and 
a signed verification consent form shall 
be retained by the owner or mortgagee. 

(b) Responsibility for Documentation. 
The owner/mortgagee shall furnish each 
applicant, tenant-lessee or cooperative 
member a list of the documents 
identified in § 200.182 and a verification 
consent form. Applicants, tenant-lessees 
or cooperative members have the 
responsibility for providing such 
documentary evidence for themselves 
and others as set forth in § 200.182. 

(c) Disclosure. Documents and 
information evidencing or pertaining to 
citizenship or alien status, including the 
verification of such status, obtained by 
the owner or mortgagee, as appropriate, 
from persons described in § 200.182 or 
from Federal, State or local government 
agencies shall be deemed to have been 
submitted in confidence. All such 
documents and information shall be 
safeguarded appropriately to restrict 
their use or disclosure by such owner or 
mortgagee to persons directly connected 
with the verification of such status or 
the administration or enforcement of the 
financial assistance programs set forth 
in § 200.180. 


PART 215—RENT SUPPLEMENT 
PAYMENTS 


§ 215.1 [Removed] 

3. Section 215.1(i) is removed. 

4. Section 215.20(b)(2) is revised to 
read: 


§215.20 Qualified tenant. 

(b)(1) * * * 

(2) Rent supplement payments shall 
not be approved or made unless 
applicants, tenant-lessees or 
cooperative members regardless of their 
ages, and all other person 18 years of 
age or older, who will or do occupy the 
housing unit on or after (insert effective 
date of this rule) are citizens or eligible 
aliens as defined in § 200.181, who have 
provided documentary evidence of such 
status and verification consent forms in 
accordance with §§ 200.182 and 200.183 
of this chapter. If any such tenant-lessee 
or cooperative member, or any such 
other occupant, is an ineligible alien as 
defined in § 200.181 and is receiving the 
benefit of assistance under this part on 
ot after (insert effective date of this 
rule), the benefit of such assistance shall 
terminate upon the expiration of the ~ 
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current term of the lease or occupancy 
agreement unless each ineligible alien 
has vacated the housing unit on or 
before the expiration date. With respect 
to rental projects tenant-lessees must be 
given at least 30 days advance written 
notice by the owner that upon the 
expiration of the current lease the 
assistance will terminate, the reason(s) 
therefor, and that the lease will not be 
renewed. This notice shall give the 
option of vacating the unit or, subject to 
compliance with all other conditions of 
continued occupancy, entering into a 
new lease without receiving the benefit 
of rent supplement payments. If tenant- 
lessees can demonstrate to the owner 
that no such ineligible aliens will occupy 
the housing unit after the expiration 
date, this notice shall be rescinded. 
With respect to cooperative projects the 
cooperative corporation or association 
shall notify cooperative members at 
least 30 days in advance of the 
expiration of the current occupancy 
agreement that their portion of rent 
supplement assistance shall terminate, 
the reason(s) therefor, and that their 
share of the carrying charge under any 
renewal of the occupancy agreement 
shall be increased by the amount of the 
terminated assistance. If cooperative 
members can demonstrate to the 
cooperative corporation or association 
that no such ineligible aliens will occupy 
the housing unit after the expiration 
date, this notice shall be rescinded. 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 


§235.5 [Removed] 
5. Section 235.5(g) is removed. 


$235.10 [Removed] 

6. Section 235.10(e) is removed. 

7. Section 235.13 is added, to read as 
follows: 


§235.13 fheligibie alien mortgagors and 
cooperative members. 


(a) On and after (insert effective date 
of this rule), a mortgagor or cooperative 
member is not qualified to receive 
assistance payments at the time of (1) 
application for assistance, (2) purchase 
of a cooperative membership, (3) 
assumption of a mortgage, (4) 
assignment of a mortgage to the 
Secretary, or (5) request for 
reinstatement unless the mortgagor or 
cooperative member regardless of age, 
and any other person 18 years of age or 
older who will or does occupy the 
property or cooperative unit, is a citizen 
or eligible alien as defined in § 200.181 
of this chapter. 





The mortgagee shall review the 
ee furnished in accordance 
with §§ 200.182 and 200.183 of this 


section are eligible to receive assistance 
at the time of the events specified in 
paragraph (a) of this section and shall 
certify to the Secretary that based upon 
such review all such persons are eligible 
at the time of application, purchase of 
the cooperative 

assumption of the mortgage, assignment 
of the mortgage to the Secretary or 
request for reinstatement. If at a time of 
such event the mortgagee cannot make 
such a certification because one or more 
of such persons is an ineligible alien, the 
mortgagee shall notify the mortgagor or 
cooperative member of its ineligibility 
for such assistance until it has 
demonstrated to the mortgagee that no 
ineligible alien will or does occupy the 
property or cooperative unit. 

(c) Commitments to insure mortgages 
under this part will not be issued or be 
renewed after (insert effective date of 
this rule), and no mortgage executed 
after pone effective date of this rule) 

for insurance under 
Site do ceeaeeierenis 
the certification required in paragraph 
(b) of this section. 


§ 235.325 [Amended] 
8. Section 235.325(c) is removed. 


§235.375 [Amended] 

9. Section 235.375(a)(1)is amended by 
removing the second sentence. 

10. Section 235.375(a)}(5) is removed. 

11. Section 235.375(e) is amended by 
removing the last sentence. 


PART 236—MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENT FOR RENTAL PROJECTS 


§ 236.2 [Amended] 
12. Section 236.2(I) is removed. 
13. Section 236.70(a) and (d) a are 
revised to read: 


§ 236.70 Occupancy requirements. 

(a) Initial occupancy. (1) Initial 
occupancy in a project by tenant lessees 
or cooperative members who will be 
charged less than the fair market rental 
or fair market carrying charge shall be 
restricted to individuals and families 


the Commissioner. (2) On or after (insert 
effective date of this rule) initial 


person 18 years of age or older who will 


occupy the unit, is an ineligible alien as 
defined in § 200.181 of this chapter. 


* - o * ” 


(d) Ineligible aliens. Continued 
occupancy on or after (insert the 
effective date of this rule) by a tenant- 
lessee or cooperative member, 
regardiess of age, or by any other person 
18 years of age or older who is an 
ineligible alien as defined in § 200.181 of 
this chapter shall only be permitted at 
the fair market rent as described in 
§ 236.55(a)(4), or the fair market carrying 
charge, as appropriate. A monthly rent 
or carrying charge of less than the fair 
market rent or fair market carrying 
charge shall only be permitted when 
tenant-lessees or cooperative members 
regardless of their ages, and all other 
persons 18 years of age or older who 
occupy the housing unit, are citizens or 
eligible aliens, who have provided 
documentary evidence of such status 
and verification consent forms in 
accordance with §§ 200.82 and 200.183 
of this chapter. If any such tenant-lessee 
or cooperative member, or any such 
other occupant, is an ineligible alien and 
is receiving the benefit of assistance 
under this part on or after (insert 
effective date of this rule) the benefit of 
such assistance shall terminate upon the 
expiration of the current term of the 
lease or occupancy agreement unless 
the ineligible alien has vacated the 
housing unit on or before the expiration 
date. With respect to rental projects the 
tenant-lessee must be given at least 30 
days advance written notice by the 
owner that the assistance will be 
terminated upon the expiration of the 
current lease, the reason(s) therefor, and 
that the lease will not be renewed. This 
notice shall give the option of vacating 
the unit or, subject to compliance with 
all other conditions to continued 
occupancy, entering into a new lease at 
the fair market rent. If the tenant-lessee 
can demonstrate to the owner that no 
such ineligible aliens will occupy the 
housing unit after the expiration date, 
this notice shall be rescinded. With 
respect to cooperative projects the 
cooperative corporation or association 
shall notify cooperative members at 
least 30 days in advance of the 
expiration of the current occupancy 
agreement that they shall no longer be 
entitled to pay a carrying charge less 
than the fair market carrying charge, the 


reason(s) therefor, and that they shall — 


have to pay the fair market carrying 
charge under any renewal of the 
occupancy agreement. If the cooperative 
member can demonstrate to the 
cooperative corporation or association 
that no such ineligible aliens will occupy 
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the housing unit after the expiration 
date, this notice shall be rescinded. 

14. In § 236.710 the letter (a) is 
inserted before the introductory 
paragraph,the present letters (a) and (b) 
are redesignated (1) and (2) respectively, 
paragraph (c) is removed, and a new 
paragraph (b) is added to read as 
follows: 


§ 236.710 Qualified tenant. 
a) **#e 
(1) *& * 
2 ee € 

(b) On or after {insert effective date of 
this rule) rental assistance payments 
shall only be approved or made when 
applicants, tenant-lessees or 
cooperative members regardless of their 
ages, and all other persons 18 years of 
age or older who occupy the housing 
unit, are citizens or eligible aliens, who 
have provided documentary evidence of 
such status and verification consent 
forms in accordance with §§ 200.182 and 
200.183 of this chapter. If any such 
tenant-lessee or cooperative member, or 
any such other occupant, is an ineligible 
alien as defined in § 200.181 and is 
receiving the benefit of assistance under 
this subpart on or after (insert effective 
date of this rule) the benefit of such 
assistance shall terminate upon the 
expiration of the current term of the 
lease or occupancy agreement unless 
the ineligible alien has vacated the 
housing unit on or before the expiration 
date. Notice of termination of assistance 
payments, including a statement of the 
reason(s) therefor, shall be included in 
the notice required by § 236.70(d) for the 
termination of assistance under that 
section A rescission of the notice 
required by § 236.70(d) shall result in a 
rescission of this notice. 


PART 812—DEFINITION OF FAMILY 
AND OTHER RELATED TERMS: - 
OCCUPANCY BY SINGLE PERSONS 


15. Section 812.1 is revised to read as 
follows: 


§812.1 Purpose and scope. 

The purpose of this part is to establish 
a definition of the term Family and other 
related terms applicable to all housing 
assisted under the United States 
Housing Act of 1937 (the Act). In 
addition, this part prescribes criteria 
and procedures for occupancy in low- 
income and lower-income housing 
projects assisted under the Act by 
Single Persons who are not otherwise 
eligible by reason of qualification as an 
Elderly Family or as a Displaced Person 
or as the remaining member of a tenant 
family. This part also incorporates the 
statutory 10 percent limitation. (See 
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§ 812.3(f):) This part is applicable to all 
housing assisted under the Act. This 
part also contains the provisions 
relating to the prohibition against 
providing assistance under the Act to 
ineligible aliens. 

16. Section 812.2 is revised by 
amending paragraphs (d) and (g) and 
adding new paragraphs (h), (i) and (j), as 
follows: 


§812.2 Definitions. 

(d) Family. “Family” includes but is 
not limited to (1) Elderly Family or 
Single Person as defined in this part, (2) 
the remaining member of a tenant 
family, and (3) a Displaced Person: 
Provided, however, That family 
members who are tenant-lessees, 
cooperative members, or homebuyers as 
defined in Part 804 of this chapter, 
regardless of their ages, and all other 
occupants of the unit who are 18 years 
of age or older, are citizens or eligible 
aliens as defined in paragraph (g) of this 
section, who have provided 
documentary evidence of such status 
and verification consent forms in 
accordance with §§ 812.5 and 812.6. In 
accordance with § 812.7 assistance 
under the Act shall be denied to 
ineligible aliens as defined in paragraph 
(h) of this section. 

(g) Eligible alien. An eligible alien is: 

(1) An alien lawfuly admitted for 
permanent residence as an immigrant as 
defined by sections 101(a)(15) and 
(101)(a)(20) of the Immigration and 
Nationality Act (8 U.S.C. 1101(a)(15)and 
1101(a)(20)), excluding, among others, 
alien visitors, tourists, diplomats and 
students who enter the United States 
temporarily with no intention of 
abandoning their residences in a foreign 
country. : 

(2) An alien who entered the United 
States prior to June 30, 1948, or such 
subsequent date as enacted by law, has 
continuously maintained his/her 
residence in the United States since 
then, and is not ineligible for citizenship, 
but who is deemed to be lawfully 
admitted for permanent residence as a 
result of an exercise of discretion by the 
Attorney General pursuant to section 
249 of the Immigration and Nationality 
Act (8 U.S.C. 1259); 

(3) An alien who is lawfully present in 
the United States pursuant to an 
admission under section 207 of the 
Immigration and Nationality Act (8 
U.S.C. 1157) or pursuant to the granting 
of asylum (which has not been 
terminated), under section 208 of such 
Act (8 U.S.C.1158); 

(4) An alien who is lawfully present in 
the United States as a result of being 


granted conditional entry pursuant to 
section 203(a)(7) of the Immigration and 
Nationality Act (8 U.S.C. 1153{a)(7)) 
before April 1, 1980, because of 
persecution or fear of persecution on 
account of race, religion, or political 
opinion or because of being uprooted by 
catastrophic natural calamity; 

(5) An alien who is lawfully present in 
the United States as a result of an 
exercise of descretion by the Attorney 
General for emergent reasons or reasons 
deemed strictly in the public interest 
pursuant to section 212(d)(5) of the 
Immigration and Nationality Act (8 
U.S.C. 1182(d)(5)); or 

(6) An alien who is lawfully present in 
the United States as a result of the 
Attorney General's withholding 
deportation pursuant to section 243(h) of 
the Immigration and Nationality Act (8 
U.S.C. 1253h)). 

(h) Ineligible alien. An alien who does 
not meet the requirements contained in 
paragraph (g) of this section. 

(i) Citizen. A citizen of the United 
States. 

(j) Verification consent form. A 
document prescribed by the Department 
which provides that (1) the form itself, 
(2) copies of citizenship or alien status 
documents or information contained 
therein, and (3) other documentary 
information furnished by or for any 
person claiming to be a citizen or 
eligible alien that is reasonable and 
necessary to verify such status, may be 
made available to the Department, 
which may release any or all such 
documents or information to other 
Federal, State or local government 
agencies, including the Social Security 
Administration and the Immigration and 
Naturalization Service, for verfication 
purposes. Further, the form shall provide 
that any such government agency may 
release any information or documents 
relating to the verification of citizenship 
or alien status to the Department. 


17. Anew § 812.5 is added, as follows: 


§812.5 Evidence of citizenship or eligible 
alien status. 

Applicants for assistance, and tenant- 
lessees, cooperative members and 
homebuyers receiving assistance 
pursuant to the Act, shall furnish 
documentary evidence of citizenship or 
eligible alien status as required by this 
section and accompanying signed 
verification consent forms for 
themselves regardless of their ages, and 
for all other persons 18 years of age or 
older who will or do occupy the housing 
unit. Failure to provide documentary 
evidence and verification consent forms 
required by this section shall result in 
denial or termination of assistance in 
accordance with this part. 


(a) Citizenship Status. (1) Each person 
claiming to be a citizen shall luce 
the original or a certified copy of one of 
the following documents to evidence 
citizenship if such documentation has 
not been produced previously pursuant 
to this paragraph: 

(i) US. P.:ssport; 

(ii) Birth Certificate; 

(iii) Naturalization Certificate; 

(iv) U.S. Citizenship Identification 
Card (INS form I-197); | 

(v) Commuter Status Card (INS form 
1-178); 

(vi) Military Discharge Form (DD214); 
or 

(vi) Selective Service Certificate of 
Registration (Form SSS2). 

(2) If none of the above documents 
can be obtained and a person claiming 
to be a citizen can provide a reasonable 
explanation, the person may submit a 
signed collateral statement from a third 
party who can produce one of the above 
documents to demonstrate that he/she is 
a citizen, in which the third party under 
penalty of perjury swears that the ~ 
person for whom documentation is 
unavailable is a citizen. 

(b) Eligible alien status. (1) Each 
person claiming to be an eligible alien 
shall produce in original form one of the 
following documents to evidence eligible 
status: 

(i) Form I-151, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(ii) Form 1-551, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(iii) Form I-181B, Processed for I-551, 
Temporary Evidence of Lawful 
Admission for Permanent Residence (for 
permanent resident aliens); 

(iv) Form AR-3a, Alien Registration 
Receipt Card (Issued during 1941-1949 
for permanent resident aliens); 

(v) Form I-94, Arrival-Departure 
Record (Annotated either “Section 207” 
or “Refugee,” or “Section 208” or 
“Asylum”); 

(vi) Form I-94, Arrival-Departure 
Record—Parole Edition (Annotated 
Section 212(d) (5),” or “Conditional 
Entry” or “Section 203(a) (7)”); or 

(vii) Form I-94, Arrival-Departure 
Record (Annotated Section 243(h)). 

(2) The following documents may not 
be considered evidence of eligible alien 
status: 

(i) Form I-94, Arrival-Departure 
Record: Annotated with any codes “A” 
through “L” for Non-Immigrants (for 
temporary resident aliens); 

(ii) Form I-95A, Crewman’s Landing 
Permits (for alien visitors); 

(iii) Form I-144, Mexico Border 
Visitors Permit; 
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(iv) Form I-185, Nonresident Alien 
Canadian Border Crossing Card; 

(v) Form I-186, Nonresident Alien 
Mexican Border Crossing Card; 

(vi) Unnumbered form, Nonresident 
Alien Canadian Border Crossing 
Identification Card; or 

(vii) Any Foreign issued Visa. 

18. A new § 812.6 is added as follows: 


§812.6 Records. 

(a) Documentation at certification or 
recertification of income eligibility. 
Documentation required by § 812.5 by or 
for persons described therein shall be 
furnished to the owner or PHA, as 
appropriate, upon any certification or 
recertification of income eligibility 
subsequent to (insert effective date of 
this rule) except that citizens shall not 
be required to furnish such 
documentation more than once. A 
photocopy of each document (or the 
original if released by such person), and 
a signed verification consent form shall 
be retained by the owner or PHA, as 
appropriate. 

(b) Responsibility for Documentation. 
The owner or PHA, as appropriate, shall 
furnish each applicant, tenant-lessee, 
cooperative member or homebuyer a list 
of the d nts identified in § 812.5 
and a verification consent form. 
Applicants, tenant-lessees, cooperative 
members and homebuyers have the 
responsibility for providing such 
documentary evidence for themselves 
and others as set forth in § 812.5. 

(c) Disclosure. Documents and 
information evidencing or pertaining to 
citizenship or alien status, including the 
verification of such status, obtained by 
the owner or PHA, as appropriate, from 
persons described in §812.5 or from 
Federal, State or local government 
agencies shall be deemed to have been 
submitted in confidence. All such 
documents and information shall be 
safeguarded appropriately to restrict 
their use or disclosure by such owner or 
PHA to persons directly connected with 
the verification of such status or the 
administration or enforcement of the 
financial assistance programs set forth 
in this chapter. 

19. A new §812.7 is added, as follows: 


§812.7 Occupancy by Ineligible Aliens. 

(a) On or after (insert effective date of 
this rule) assistance under the Act shall 
only be provided to a family as defined 
in § 812.2. 

(b) If a housing unit is occupied on or 
after (insert effective date of this rule) 
by an ineligible alien as defined in 
§ 812.2, who is a tenant-lessee, 
cooperative member or homebuyer, 
regardless of age, or who is an other 
occupant 18 years of age or older, then 


assistance under the Act shall be 
terminated as follows: 

(1) For public housing as defined in 
the Act, except for housing assisted 
under the Section 23 Housing Assistance 
Payments program under Part 800 of this 
chapter, the benefit of such assistance © 
shall terminate with respect to all 
occupants of the unit upon the 
expiration of the current term of the 
lease unless the ineligible alien has 
vacated the housing unit on or before 
the expiration date. The public housing 
agency shall give the tenant-lessee at 
least 30 days advance written notice 
that the assistance will be terminated, 
the reason(s) therefor, that the lease will 
not be renewed, and that the tenant- 
lessee and all other occupants will be 
required to vacate the unit. If the tenant- 
lessee can demonstrate to the PHA that 
no such ineligible aliens will occupy the 
housing unit after the expiration date, 
this notice shall be rescinded. 

(2) For all other rental or cooperative 
housing assisted under the Act, the 
benefit of such assistance shall 
terminate with respect to all occupants 
of the unit upon the expiration of the 
current term of the lease or occupancy 
agreement unless the ineligible alien has 
vacated the housing unit on or before 
the expiration date. The owner, or 
cooperative association, shall give the 
tenant-lessee, or cooperative member at 
least 30 days advance written notice to 
this effect, with the reason(s) therefor, 
and shall give the lessee or cooperative 
member the option of vacating the unit, 
or subject to compliance with all other 
conditions to continued occupancy, 
entering into a new lease or occupancy 
agreement without receiving further 
assistance under the Act. If the tenant- 
lessee or cooperative member can 
demonstrate to the owner or cooperative 
association that no such ineligible aliens 
will occupy the housing unit after the 
expiration date, this notice shall be 
rescinded. 

(3) For the Turnkey II] program under 
Part 804 of this chapter, the local 
housing authority shall give the 
homebuyer (who has not taken title to a 
housing unit) at least 30 days advance 
written notice that the Homebuyers 
Ownership Opportunity Agreement and 
assistance under the Act will both be 
terminated, with the reason(s) therefor, 
and that the homebuyer will be required 
to vacate the unit. If the homebuyer can 
demonstrate to the local housing 
authority that no ineligible aliens will 
occupy the housing unit after the 
expiration date, this notice shall be 
rescinded. 


(Sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)), sec. 214, 
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Housing and Community Development Act of 
1980, as amended by sec. 329, Housing and 
Community Development Amendments of 
1981 (42 U.S.C. 1436a)) 

Dated: March 26, 1982. 
Philip Abrams, 
General Deputy Assistant Secretary for 
Housing—Deputy Federal Housing 
Commissioner. 
[FR Doc. 82~11840 Filed 4-30-82; 8:45 am] 
BILLING CODE 4210-27-M 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Ch. Vil 


Availability of Environmental 
Assessment and Proposed Finding of 
No Significant Impact, and Intent to 
Prepare a Supplemental Environmental 
Impact Statement 


AGENCY: Office of Surface Minirg 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Notice of Availability of 
Environmental Assessment (EA); 
Proposed Finding of No Significant 
Impact (FONSI); and Notice of Intent 
(NOI) to Prepare a Supplemental 
Environmental Impact Statement (EIS). 


summary: OSM is making available for 
public review and comment an EA 
covering the cumulative environmental 
impacts of a number of revisions 
proposed for the permanent program 
regulations promulgated under Title V of 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). 

The EA indicates that several of the 
proposed revisions could cause 
potentially significant impacts on 
hydrology, wildlife, land use, social 
conditions, and cultural resources. 

OSM also has prepared and is making 
available for 30 days of public review 
and comment a proposed FONSI for a 
number of the proposed regulations 
analyzed in the EA. The proposed 
FONSI incorporates the EA by 
reference, presents the reasons why 
promulgation of a number of the revised 
regulations would not cause or 
contribute to any significant effect on 
the quality of the human environment, 
and concludes that the preparation of an 
EIS for these regulations is not required. 
After the 30 day review period has 
expired OSM will consider any 
comments received, and if appropriate 
prepare a final FONSI. The final FONSI 
will reflect any issues that will be 
considered in the supplemental EIS 
discussed below. 
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To comply with section 102(2)(C) of 
the National Environmental Policy Act 
(NEPA), OSM intends to prepare a 
supplemental EIS covering those of the 
revised regulations that may or would 
significantly affect the quality of the 
human environment, or for which there 
is public controversy over their impact. 
Therefore, OSM is.issuing this notice of 
intent (NOI). to prepare a supplemental 
EIS for those proposed revisions which 
the EA has indicated would cause 
significant impacts, as well as any 
additional proposed revisions which 
OSM decides to include as a result of 
public controversy, or finds could cause 
significant impacts based on public 
comments on the EA and proposed 
FONSI. OSM will conduct two scoping 
meetings to help determine the scope of 
the issues to, be addressed in the 
supplemental EIS, and identify 
significant issues and alternatives. 


DATES: The comment period for the EA 
and proposed FONSI will extend until 
5:00 p.m. on June 2, 1982. The public 
meetings on the scope of the 
supplemental EIS will be held at 9:00 
a.m., local time, on May 18, 1982, at the 
addresses listed below. 


ADDR’ SES: Written comments on the 
EA an-: proposed FONSI must be mailed 
or hand-delivered to the Office of 
Surface Mining, U.S. Department of the 
Interior, Administrative Record, Room 
5315, 1100 L.St. NW, Washington D.C. 
20240. Public meetings on the scope of 
the supplemental EIS will be held at the 
following locations: 


Washington—OSM Headquarters, 
Interior South Building, Conference 
Room 220, 1951 Constitution Avenue, 
NW., Washington, D.C.; 

Denver—OSM Western Technical 
Service Center, Brooks Tower, 
Conference Room, 1020 15th Street, 
Denver, Colorado 


FOR FURTHER INFORMATION CONTACT: 
Frank Anderson, Chief, Division of 
Environmental and Economic Analysis, 
Office of Surface Mining, 1951 
Constitution Ave. NW.,.Rm 134, 
Washington, DC 20240; Telephone: 202- 
343-5854. 


SUPPLEMENTARY INFORMATION: 
Public Comments 


Comments on the EA and proposed 
FONSI should be submitted to OSM in 
writing and be as specific as possible. 
OSM-appreciates any and all comments, 
but those most useful and likely to 
influence decisions in the preparation of 
the final FONSI are: those which will 
provide facts and analyses to support 
any recommendations or conclusions. 


Public Comment Period 


The comment period on the EA and 
proposed FONSI will extend until June 
2, 1982. All comments must be submitted 
in writing and received at the OSM 
Administrative Record Room by 5:00 
p.m. on that date. Comments received 
after that deadline may not be included 
in the Administrative Record or 
considered in the preparation of the 
final FONSL OSM cannot assure that 
written comments received or delivered 
during the comment period at locations 
other than that specified above will be 
considered or included in the 
Administrative Record. 

Availability of Copies 
Copies of the EA and proposed FONSI 

may be obtained from the following — 

OSM offices: 

Office of Surface Mining, U.S. 
Department of the Interior, Interior 
South Building, Room 134, 1951 
Constitution Avenue, NW., 
Washington, D.C. 20240; Telephone: 
202/343-5854; 

Office of Surface Mining, U.S. 
Department of the Interior, 
Administrative Record, 1100 L Street, 
NW., Room 5315, Washington, D.C. 
20240; Telephone: 202/343-7896; 

Office of Surface Mining, Eastern 
Technical Service Center, Deputy 
Administrator's Office, Ten Parkway 
Center, Pittsburgh, Pennsylvania 
15220; Telephone: 414/644-4462; 

Office of Surface Mining, Western 
Technical Service Center, 
Administrator's Office, Brooks 
Towers, 1020 15th Street, Denver, 
Colorado 80202; Telephone: 303/837- 
5421. 


Public Scoping Meetings 

At this time OSM is considering the 
appropriate scope of the supplemental 
EIS. The scoping process will include 
consideration of any timely written 
comments received on the EA, the 
proposed FONSI, or this NOI. 

Public meetings on the scope of the 
supplemental EIS will be held on May 
18, 1982, at 9:00 a.m., local time in 
Washington, D.C., and Denver, 
Colorado. 

The nature and format of the hearings 
will depend on the number of people 
who attend. A small number of 
participants will allow for informal 
working groups, as well as the 
submission of written comments. A 
larger number of participants will 
require a more structured meeting where 
individual presentations may be limited. 

The scoping meetings will continue on 
the day identified until 5:00 p.m., or until 


all those in attendance have hada 
chance to comment. 
Background Information 

OSM is proposing to revise a number 
of its permanent program regulations (30 
CFR Chapter VII), which regulate the ~ 
surface effects of coal mining and 
reclamation. These regulations are 
required by SMCRA and conform to the 
provisions of Title V of that Act. The 
specific regulations OSM is proposing 
for revision are identified in the 
environmental assessment. 

Executive Order 12291 (46 FR 13193, 
February 19, 1981), requires Federal 
agencies to review regulations that are 
currently in effect and revise them as 
necessary to reduce their burdens, to 
minimize duplication and conflict 
between them, and to ensure that they 
are well reasoned. In response to this 
Executive Order, OSM is reviewing its 
permanent program regulations and is 
proposing to eliminate those regulations 
that are excessive, burdensome, or 
counterproductive and to replace them 
with new regulations that meet the 
intent of SMCRA and are reasonable, 
cost effective, and enforceable. 

Some revisions are also being 
proposed in response to comments on 
proposed drafts from States, citizen’s 
groups, and coal company 
representatives, as documented in the 
OSM Headquarters ee: 
Record. These commenters 
sought to increase the flexibility in the 
regulations, to account for differences 
between coal-producing regions, to 
eliminate unnecessary difficulty and 
expense in complying with the 
regulations, and to provide a logical and 
rational enforcement program. Other 
revisions are being made in response to 
legal actions—namely for those 
regulations that were suspended or 
remanded by Federal court order. OSM 
also voluntarily suspended certain 
permanent program regulations. 


Environmental Assessment 


The EA complements the final EIS 
(OSM-EIS-1, 1979) prepared. by Gms as 
a basis for adopting its existing 


permanent program regulations in. 
Chapter VII of 30 CFR, which govern the 


surface environmental effects of coal 
mining. , the EA covers. 
revisions proposed for 30. CFR 
Subchapter C (Permanent Regulatory 
Programs for Non-Federal and: Non- 
Indian Lands), Subchapter F (Areas 
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(Inspection and Enforcement), and 
Subchapter M (Blaster Certification). 

Significant impacts could be caused 
mainly by revisions proposed for the 
regulations that govern the process for 
designating lands unsuitable for mining 
(Subchapter F, 30 CFR Parts 760 through 
769). Significant impacts on wildlife 
could be caused by revisions proposed 
for fish and wildlife standards 
(Subchapter K, 30 CFR 816.97 and 
817.97). Significant impacts on hydrology 
could be caused by revisions proposed 
for the regulations that govern permits 
(Subchapter G, § 780.21). Apart from 
these cited sections of the regulations, 
the EA indicates that none of the other 
proposed revisions would either cause 
or contribute to significant individual or 
cumulative impacts on the quality of the 
human environment under section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (NEPA), 42 U.S.C. sec. 
4332(2)(C). 

For those proposed revisions with 
significant impacts, or which OSM has 
decided to include as a result of public 
controversy, OSM intends to prepare a 
supplement to the final EIS on the 
Permanent Regulatory Program 
Implementing Section 501(b) of the 
SMCRA (OSM-EIS-1, January 1979). 
The EIS will supplement the final EIS 
prepared by OSM as a basis for 
adoption of its original permanent 
program regulations (OSM-EIS-1, 1979). 
Major alternatives thus far identified for 
consideration in the EIS are: 

a. No action 
b. Adoption of the proposed revisions 
c. Selected technical alternatives 


The draft Supplemental EIS, which 
will be published after the final FONSI 
is issued, will incorporate the EA by 
reference and concentrate on analyzing 
any impacts not fully covered by the EA, 
and particularly those impacts identified 
as a result of public comments on the 
EA and proposed FONSI. OSM has 
determined that in order to insure 
compliance with NEPA and thorough 
public participation, the EIS will 
encompass proposed regulations 
covering at least the following topics: 
Permitting, subsidence, concurrent 
surface and underground mining, roads, 
remining, excess spoil, alluvial valley 
floors, hydrology, impoundments, prime 
farmlands, revegetation, land mar 
variances, backfilling and grading, fish 
and wildlife, coal processing waste, 
topsoil, experimental practices, auger 
mining, support facilities, blaster 
certification, coal exploration, OSM 
oversite enforcement authority, lands 
unsuitable, State program procedures, 
two-acre exemption, special bituminous 
coal mines, prime farmlands cut-off 


date, use of explosives, and 
sedimentation ponds. Other proposed 
regulations will be included in the EIS if 
OSM determines, as a result of public 
comment on the EA and proposed 
FONSI, that they would cause or 
contribute to significant impacts. 

The Supplemental EIS will be 
prepared in accordance with existing 
Department of the Interior NEPA 
procedures. Upon completion, the draft 
Supplemental EIS will be made 
available for a 60-day public review and 
comment period, after which a final EIS 
will be prepared. 

Dated: April 28, 1982. 

J. Steven Griles, 

Director, Office of Surface Mining. 
[FR Doc. 82-12017 Filed 4-30-82; 8:45 am] 
BILLING CODE 4310-05-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 81 
[A-4-FRL-2108-3] 


Designation of Areas for Air Quality 
Planning Purposes; Alabama: 
Proposed Redesignation of Ten 
Counties for Ozone 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: On March 8, 1982, the 
Alabama Air Pollution Control 
Commissicn (the Commission) asked 
EPA, pursuent to section 107 of the 
Clean Air Act, to redesignate the 
following counties attainment for ozone: 
Monroe, Conecuh, Escambia, Autauga, 
Elmore, Montgomery, Lowndes, 
Tuscaloosa, and Bibb. The State 
submitted air quality data which 
showed no violation of the ozone 
standards for these counties. EPA today 
proposes to change the designation of 
the above nine counties in Alabama 
from unclassifiable to attainment for 
ozone. ‘ 

On March 8, the Commission also 
asked EPA to redesignate Etowah 
County, Alabama nonattainment for 
ozone based on submitted air quality 
data. EPA proposes to change the 
designation of Etowah County to 
nonattainment for ozone. 

DATE: To be considered, comments must 
be received on or before June 2, 1982. 
ADDRESSES: Written comments should 
be addressed to Ms. Sally Bethea of EPA 
Region IV’s Air Programs Branch (see 
EPA Region IV address below). Copies 
of the materials submitted by the State 
may be examined during normal 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Proposed Rules 


business hours at the following 

locations: 

Public Information Reference Unit, 
Library Systems Branch, 
Environmental Protection Agency, 401 
M Street, SW., Washington, D.C. 
20460 

Library, EPA, Region IV, 345 Courtland 
Street, NE., Atlanta, Georgia 30365 

Division of Air Pollution Control, 
Alabama Air Pollution Control 
Commission, 645 S. McDonough 
Street, Montgomery, Alabama 36130 

FOR FURTHER INFORMATION CONTACT: 

Ms. Sally Bethea, Air Programs Branch, 

EPA Region IV, at the above address, 

telephone 404/881-3286 (FTS 257-3286). 

SUPPLEMENTARY INFORMATION: 


Background 


On March 3, 1978 (43 FR 8962 at 8965), 
EPA made attainment status 
designations for the State of Alabama 
and its counties. The following counties 
were stated to be unclassifiable: 
Monroe, Conecuh, Escambia, Autauga, 
Elmore, Montgomery, Lowndes, 
Tuscaloosa, Bibb, and Etowah. On 
March 8, 1982, the State submitted air 
quality data for two ozone seasons, 1980 
and 1981, which showed no violations of 
the ozone standard for nine of the 
counties. Violations were indicated for 
Etowah County during the 1980-1981 
measurement period. A nonattainment 
designation for Etowah County will not 
require the adoption of new control 
regulations. The State had previously 
adopted a statewide plan for control of 
volatile organic compounds in all 
unclassified or nonattainment areas. 

EPA has reviewed the State's data for 
representativeness, quality, and 
quantity, and has found them to be 
acceptable. 

Action. EPA today proposes to 
designate Monroe, Conecuh, Escambia, 
Autauga, Elmore, Montgomery, 
Lowndes, Tuscaloosa, and Bibb 
Counties, Alabama attainment for 
ozone. EPA today proposes to designate 
Etowah County, Alabama 
nonattainment for ozone. 

A 30-day comment period is being 
provided because the submitted 
redesignations and the issues involved 
are not so complex as to warrant a 
longer comment period. At the close of 
the comment period, EPA will review all 
comments and publish a notice of final 
rulemaking. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that 
redesignations do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 
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The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 

Air pollution control, Ozone; Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons. 
(Sec. 107 of the Clean Air Act (42'U.S.C. 
74079) 

Dated: April 13, 1982. 


[FR Doc. 82--11936 Filed4-30-82; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF ENERGY 
41 CFRCh.9 


Proposed Amendments to the DOE 
Procurement Regulations 


AGENCY: Energy Department. 
ACTION: Proposed rule. 


changes are-designed to provide greater 

discretion to the Heads of the i 

Activities in the use of their delegated 

authority, to provide new guidance and 

to update the regulations. It is 
anticipated that these changes will 
simplify the procurement process and 
increase the clarity of the regulations. 

EFFECTIVE DATE: June 2, 1922. 

ADDRESS: Comments should be 

addressed to the Department of Energy, 

Procurement Policy Branch, MA931.1, 

Forrestal Building, Washington, D.C. 

20585. 

FOR INFORMATION CONTACT: 

Richard Langston, Procurement Policy 
Branch, MA981.1,, Procurement and 
Assistance Management, Department 
of Energy (202) 252-8188; 

Elliot Winnick,. Office of General 
Counsel, AGC for Procurement and 
Financial Incentives, GC44, 
Department of Energy; (202) 252-6902. 

SUPPLEMENTARY INFORMATION: 

I. Background. ; 
‘II. Statutory and Regulatory Requirements. 
Il. Public Comments. 


I. Background 

Under section 644 of the Department 
of Energy Organization Act (hereinafter 
referred to as “the Act”) Pub: L. 95-91, 
91 Stat. 565 (41 U.S.C. 7254), the 


rules and regulations as may be deemed 


necessary or appropriate to accomplish 
the functions vested in him. 
Accordingly, the Department of Energy 
Procurement Regulations (DOE-PR) 
were promulgated with an effective date 
of June 30, 1979 (44 FR 34434, June 14, 
1979), 41 CFR Chapter 9. 

This proposed rule amends § 9-3.807— 
50, “Approvals and waiver,” at 
paragraph (a) in order to simplify and 
streamline the procurement process by 
allowing delegation below the Head of 
Procuring Activity of the authority to 
approve the findings required by FPR 1- 
3.807-1(b)(1}{ii)(C) and 1-3.807-3(f){1); 
amends § 9-5.5206 in order to delete 
paragraphs 9-5.5206-6 and 9-5.5206-7 to 
assure consistency with amendments to 
the Federal Property Management 
Regulations and to delete paragraph 9- 
5.5206-13.as a fesult of a change being 
made at 9-5.5207; amends § 9-5.5207-2 
to establish a new property category to 
be titled “Precious Metals” which will 
include the previous categories of gold 
and platinum and will be managed by 
the Oak Ridge Operations Office; 
amends the Classification and Security 
clauses at 9-7.103—50 and $-7.103-53; - 
adds a new paragraph to § 9-7.104—50, 
“Priorities, Allocatioris, and 
Allotments,” informing DOE contractors 
that they may be eligible for priorities 
and allocations support in ordering 
necessary materials and equipment for 
their contracts, if the purpose of such 
contracts is to. maximize domestic 
energy supplies; amends $-7.302-57, 
“Printing,” to clarify the definition of 
printing and the procedures to be 
followed regarding printing; adds a new 
§ 9-15.205-61 entitled “Printing costs” to 
note the limitation contained at 9-7.302- 
57, amends Part 9-23,. “Subcontracting 
Policies and Procedures,” to relax the 
Headquarters review prerequisites, 
increase emphasis on surveillance, 
extend the cycle of subsequent reviews, 
and delegate increased approval 
authority to the Heads of Procuring 
Activities; amends: § 9-50:5206.6, 
“Miscellaneous items,” to change a 
citation at paragraph (e), to change the 
reference at paragraph (1) from the 
Chicage Operations Office to the Oak 
Ridge Operations Office, and to remove 
from paragraph (mj the references to 
appliances and water coolers inasmuch 
as Amendment E-247 of the Federal 
Property Management Regulations (46 
FR 34643, July 10, 1981] has changed the 
procedures for ordering these items; and 
amends § 9-50.704-33, “Priorities, 
Allocations.and Allotments,” to reflect 
the change proposed at $-7.104-5 above. 


IL. Statutory and Regulatory 
Requirements 

A. Review Under Executive Order 
12291. Inasmuch as this final rule relates 
to agency management of the 
procuremeht function, the OMB 
clearance procedures set forth in 
Executive Order 12291 (February 17, 
1981) are not applicable. 

B. Review Under the Regulatory 
Flexibility Act. This final rule was 
reviewed under the 
Flexibility Act of 1980, Pub. L. 96-354, 
which requires preparation of a 
regulatory flexibility analysis: for any 
rule which is likely to have significant 
economic impact on a substantial 
number of small entities. DOE certifies 
that this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities and, 
therefore, regulatory flexibility analysis 
has been prepared. 

C. Review Under the Paperwork 
Reduction Plan Act. DOE has 
determined that this eae imposes 
no information collection and reporting 
requirements on organizations and 
individuals external to DOE that may be 
subject to this regulation im accordance 
with the Paperwork Reduction Plan Act 
(44 U.S.C. 3501 ef. seg.) 

D. Review Under the National 
Environment Policy Act. DOE has. 
concluded that promulgation of this final 
rule clearly would not represent a major 
Federal action having significant impact 
on the human environment under the 
National Environmental Policy Act 
(NEPA) of 1968 (42 U.S.C. 432 et seg. 
1976)), the Council on Environmental 
Quality Regulations (40 CFR Parts 1500- 
1508), and the DOE guidelines (10 CFR 
Part 1020), and therefore does not 
require an environmental impact 
statement pursuant to NEPA. 

IIL. Public Comments 

Interested person are invited to 
participate by submitting data, views of 
arguments with respect to the proposed 
DOE-PR amendments set forth in this 
notice. All written comments received 
will be carefully assessed and fully 
considered prior to publication of the 
proposed amendment as a final 


regulation. 3 
List of Subjects in 41 CFR Parts 9-3, 9-5, 
9-7, 9-15, 9-23, 9-50: 

Government procurement. 

For the reasons set out in the 
preamble, Chapter 9 or Title 41 of the 


Code of Federal Regulations is proposed 
to be amended as set forth below. 





Issued in Washington, D.C. April 26, 1982. 
Berton J. Roth, 

Director, Procurement and Assistance, 
Management Directorate. 

The regulations in 41 CFR Chapter 9 
are proposed to be amended as set forth 
below. 

(Sec. 644, Department of Energy Organization 
Act, Pub. L. 95-91, 91 Stat. 599, (42 U.S.C. 
7254)) 

Note.—As an aid in identifying specific 
proposed changes to the DOE Procurement 
Regulations, a two-digit identification number 
is assigned to each specific change. The first 
digit represents the numerical sequence of 
proposed changes; thus, this is Change 6 to 
indicate that this is the sixth time that DOE 
has issued a notice of proposed rulemaking 
for the purpose amending 41 CRR Chapter 9. 
The second digit is the numerical sequence of 
specific changes proposed within a particular 
notice; thus, the first change within the sixth 
notice is identified as Change 6.1. 


PART 9-3—PROCUREMENT BY 
NEGOTIATION 


Change 6.1 


Section 9-3.807-50, Approvals and 
waivers, is amended by removing the 
words, “without power of redelegation” 
from paragraph (a) regarding the 
authority to approve the findings 
required by FPR 1-3.807—1(b)(1)(ii)(C) 
and 1-3.807-3(f}(1). These findings 
involve determining that a price is not 
reasonable even though based on 
adequate price competition or a catalog 
or market price. The revised text will 
read: 


§ 9-3.807-50 Approvals and waiver. 


(a) Heads of Procuring Activities, or 
their delegees, may approve the findings 
required by FPR 1-3.807~1(b)(1)(ii)(C) 
and 1-3.807-3(f)(1) for contracts 
estimated to be within the limits of the 
authority delegated to them. In making 
such delegations, the Heads of the 
Procuring Activities shall require that 
either of these approvals be made at a 
level above the Contracting Officer as is 
required by FPR 1-3.807-1(b)(1)(ii)(C). 


PART 9-5—SPECIAL AND DIRECT 
SOURCES OF SUPPLY 


Change 6.2 


Section 9-5.5206, Miscellaneous items, 
is amended by removing and reserving 
§ 9-5.5206-6, New electric water 
coolers, and § 9-5.5206-7, Appliances. 
This revision is necessary as 
Amendment E-247, of the Federal 
Property Management Regulations (46 
FR 34643, July 10, 1981) changed the 
manner in which these supply items 
could be procured. Subsection 9-5.5206- 
13, “Gold,” is also removed and 


reserved as a result of the change at 6.3 
below. The revised text will read: 


§ 9-5.5206-6 Miscellaneous items. 


* * * * 


§ 9-5.5206-6 [Reserved] 
§ 9-5.5206-7 [Reserved] 


* * * * * 


§ 9-5.5206-13 [Reserved] 
Change 6.3 


Section 9-5.5207-2, Platinum, is 
amended at both the Table of Contents 
and the text, to change its title to 
Precious metals, to change the 
assignment for this item from the 
Chicago Operations Office to the Oak 
Ridge Operations Office, and to expand 
this assignment to include other 
elements in the platinum family of 
metals as well as gold and silver. The 
revised text will read: 


§ 9-5.5207-2 Precious metals. 


The Oak Ridge Operations Office is 
responsible for maintaining the DOE 
supply of precious metals. These metals 
are platinum, palladium, iridium, 
osmium, rhodium ruthenium, gold and 
silver. Oak Ridge Operations has 
assigned management of these metals to 
N.L.O., Inc., P.O. Box 39158, Cincinnati, 
Ohio 45239. Telephone numbers are 
(513) 738-1151, extension 228 or F.T.S. 
774-8228. DOE Offices and cost-type 
contractors shall coordinate with N.L.O., 
Inc. regarding the availability of the 
above metals prior to the purchase of 
these metals on the open-market. 


PART 9-7—CONTRACT CLAUSES 
Change 6.4 


The clauses set forth at § 9-7.103-50, 
Classification, and § 9—7.103-53, 
“Security” are deleted and replaced by 
new clauses of the same title. This is 
necessary to assure compliance with 
Executive Order 12065, as amended by 
Excutive Orders 12148 and 12163. The 
nature of the change in the 
Classification clause is to provide that 
only an Authorized Classifier may 
classify documents and to provide that 
in instances where such authority is 
delegated to a contractor, it cannot be 
redelegated or transferred to others. The 
changes to the Security clause involve 
specifying ‘‘of 1954” after the reference 
to the “Atomic Energy Act” in the 
preamble to the clause, adding the 
definitions of “Classified Information”: 
and “National Security Information,” 
and adding references to the newly 
defined category. The text of the new 
clauses is as follows: 
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§ 9-7.103-50 Classification. 


* * * 


Classification 


In the performance of the work under this 
contract, the contractor shall ensure that an 
Authorized Original Classifier or Derivative 
Classifier shall assign classifications to all 
documents, material, and equipment 
originated or generated under the contract in 
accordance with classification regulations 
and guidance furnished to the contractor by 
the DOE. Every subcontract and purchase 
order issued hereunder involving the 
origination or generation of classified 
documents, material, or equipment shall 
include a provision to the effect that in the 
performance of such subcontract or purchase 
order, the subcontractor or supplier shall 
ensure that an Authorized Original Classifier 
or Derivative Classifier shall assign 
classifications to all such documents, 
materials, and equipment in accordance with 
classification regulations and guidance 
furnished to such subcontractor or supplier 
by the contractor. 


* * +o * * 


§ 9-7.103-53 Security. 


The following clause is required in 
contracts entered into under section 31 
(research assistance) or 41 (ownership 
and operation of production facilities) of 
the Atomic Energy Act of 1954, as 
amended, and in other contracts and 
subcontracts, the performance of which 
involves or is likely to involve classified 
information. 

Security 

(a) Contractor's duty to safeguard all 
classified information. The contractor shall, 
in accordance with DOE security regulations 
and requirements, be responsible for 
safeguarding all classified information, and 
protecting against sabotage, espionage, loss 
and theft, the classified documents and 
material in the contractor's possession in 
connection with the performance of work 
under this contract. Except as otherwise 
expressly provided in this contract, the 
contractor shall, upon completion or 
termination of this contract, transmit to DOE 
any classified matter in the possession of the 
contractor or any person under the 
contractor's control in connection with 
performance of this contract. If retention by 
the Contractor of any classified matter is 
required after the completion or termination 
of the contract and such retention is 
approved by the Contracting Officer, the 
contractor will complete a certificate of 
possession to be furnished to DOE specifying 
the classified matter to be retained. The 
certification shall identify the items and types 
or categories of matter retained, the 
conditions governing the retention of the 
matter, and the period of retention, if known. 
If the retention is approved by the 
Contracting Officer, the security provisions of 
the contract will continue to be applicable to 
the matter retained. 
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(b) Regulations. The contractor agrees to 
conform to all security regulations and 
requirements of DOE. 

(c) Definition of classified information. The 
term “classified information” means 
Restricted Data, Formerly Restricted Data, 
and National Security Information. 

(d) Definition of Restricted Data. The term 
“Restricted Data” means all data concerning 
(1) design, manufacture, or utilization of 
atomic weapons; (2) the production of special 
nuclear material; or (3) the use of special 
nuclear material in the production of energy, 
but shall not include data declassified or 
removed from the Restricted Data category 
pursuant to Section 142 of the Atomic Energy 
Act of 1954, as amended. 

(e) Definition of Formerly Restricted Data. 
The term “Formerly Retricted Data” means 
all data removed from the Restricted Data 
category under section 142 d. of the Atomic 
Energy Act of 1954, as amended. 

(f) Definition of National Security 
Information. The term “National Security 
Information” means information or material 
which is owned by, produced for or by, or 
under the control of the United States 
Government, which has been determined 
pursuant to Executive Order 12065 or prior 
Orders to require protection against 
unauthorized disclosure, and which is so 
designated. 

(g) Security clearance of personnel. The 
contractor shall not permit any individual to 
have access to any classified information, 
except in accordance with the Atomic Energy 
Act of 1954, as amended, Executive Order 
12065, and the DOE's regulations or 
requirements applicable to the particular 
level and category of classified information 
to which access is required. 

(h) Criminal liability. It is understood that 
disclosure of any classified information 
relating to the work or services ordered 
hereunder to any person not entitled to 
receive it, or failure to safeguard any 
classified information that may come to the 
contractor or any person under the 
contractor's control in connection with work 
under this contract, may subject the 
contractor, its agents, employees, or 
subcontractors to criminal liability under the 
laws of the United States. (See the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. 
2100 et seq.; 18 U.S.C. 793 and 794; and 
Executive Order 12065). 

(i) Subcontracts and purchase orders. 
Except as otherwise authorized in writing by 
the contracting officer, the contractor shall 
insert provisions similar to the foregoing in 
all subcontracts and purchase orders under 
this contract. 


Change 6.5 


Section 9-7.104-50. Priorities, 
allocations, and allotments, is amended 
by placing a prefix (a) before the 
existing text, correcting the name of the 
Department of Commerce group 
administering this program, and adding 
a new paragraph (b) to explain that 
priorities and allocations support may 
be available to DOE contractors if the 
purpose of their contract is to maximize 


domestic energy supplies. The revised 
text will read: 


§ 9-7.104-50 Priorities, allocations, and 
allotments. 


(a) The following clause may be used 
only in contracts and orders for military 
and atomic energy production and 
directly related activity, and supply 
contracts directly related thereto, where 
the programs have been authorized 
pursuant to the Atomic Energy Act of 
1954, as amended. 

Priorities, Allocations, and Allotments 

The contractor shall follow the rules, 
regulations, and procedures of the Defense 
Priorities System and the Defense Materials 
System, Regulation I, and all other applicable 
regulations and orders of the International 
Trade Administration, Department of 
Commerce, in obtaining controlled materials 
and other products and materials needed to 
fill this order. 


(b) Other contracts may be eligible for 
priorities and allocations support if their 
purpose is to maximize domestic energy 
supplies. Eligibility. is dependent on an 
executive decision on a case by case 
basis. Guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated 
August 1980, as it may from time to time 
be revised. If the purpose of the contract 
is to maximize domestic enregy 
resources, include the following clause: 


Priorities, Allocations, and Allotments— 
Special Clause 

This contract may be eligible for priorities 
and allocations support, as provided for by 
section 101(c) of the Defense Production Act 
of 1950, as amended by the Energy Policy and 
Conservation Act (Pub. L. 94-163, 42 U.S.C. 
6201 et seg.) if its purpose is to maximize 
domestic energy supplies. Eligibility is 
dependent on an executive decision on a case 
by case basis with the decision being jointly 
made by the Departments of Commerce and 
Energy. DOE Regulations regarding Material 
Allocation and Priority Performance under 
Contracts or Orders to Maximize Domestic 
Energy Supplies can be found at Part 216 of 
Title 10 of the Code of Federal Regulations 
(10 CFR Part 216). 

Additional guidance is provided by DOE 
Publication PR-0042, “Priorities and 
Allocations Support for Energy: Keeping 
Energy Programs on Schedule,” dated August 
1980, as it may from time to time be revised. 
Copies may be obtained by written request 
to: Department of Energy, Technical 
Information Center (TIC), Post Office Box 62, 
Oak Ridge, Tennessee 37830. 


Change 6.6 


The present 9-7.302-57, “Printing,” is 
removed and replaced with new 
coverage of the same topic. The change 
is being made to clarify the definition of 
printing and to provide procedures to be 


f 
followed by contractor and Government 
personnel. The revised text will read: 


§ 9-7.302-57 Printing. 


Title 44, United States Code, “Public 
Printing and Documents,” establishes 
policies regarding public printing and 
documents within the Federal 
Government. It provides that public 
printing will be accomplished by the 
Government Printing Office, its regional 
offices or authorized departmental 
printing plants. It provides a limited 
exemption for contractors. Requirements 
exceeding that limitation are to be 
accomplished utilizing Government 
resources. To facilitate this, Contracting 
Officers shall furnish the necessary 
forms and instructions to contrators, as 
called for by DOE Order 1340.1, and 
include the following clause in all 
contracts: 

Printing 

The contractor shall not engage in, nor 
subcontract for, any printing (as that term is 
defined in Title I of the Government Printing 
and Binding Regulations in effect on the 
effective date of this contract) in connection 
with the performance of work under this 
contract: Provided, however, that 
performance of a requirement under this 
contract involving the duplication of less than 
5,000 copies of a single page, or not more than 
25,000 units in the aggregate of multiple 
pages, will not be deemed to be printing. A 
unit is defined as one sheet, size 8% by 11 
inches, one side only, one color. 

a. The term “printing” includes the 
following processes: Composition, 
platemaking, presswork, binding, microform 
publishing or the end items produced by such 
processes. 

b. If fulfillment of the contract will 
necessitate reproduction in excess of the 
limits set forth above, contractors shall 
provide the Contracting Officer with camera 
ready copy as may be required elsewhere in 
the contract. The Contracting Officer will 
arrange for the production, acquisition, and 
dissemination of printed matter. 

c. Printing services not obtained in 
compliance with this guidance will result in 
the cost of such printing being disallowed. 


7 7 * * 


PART 9-15—CONTRACT COST 
PRINCIPLES AND PROCEDURES 


Change 6.7 


New §§ 9-15.205-61, 9-15.303-].45, 
and 9-15.603-2.B-61 entitled “Printing 
costs” are added. The text will read as 
follows: ; 


§ 9-15.205-61 Printing costs. 


The costs of printing as defined at 9- 
7.302-57 are allowable only to the extent 
that they are allowed under the limited 
exemption provided therein. 


* * * * * 





§ 9-15.303-J.45 Printing costs. 
See the limitation at 9-15.205-61. 


* * * * * 


§ 9-15.603-2.B-61 Printing costs. 
See the limitation at 9—15.302-57. 


Change 6.8 


The existing Table of Contents and 
text of Part 9-23, “Subcontracting 
Policies and Procedures,” is removed 
and replaced by the revised Part 9-23 of 
the same title. This revision is the result 
of a reassessment of the Contractor 
Procurement System Review program, 
which suggested a reduced 
Headquarters involvment in such 
reviews. The more significant changes in 
the revised coverage include (1) relaxing 
Headquarters review prerequisites, (2) 
increasing emphasis on surveillance and 
extending the cycle of subsequent 
reviews, and (3) delegating increased 
authority to cognizant HPAs to grant, 
withhold, or withdraw system approval. 
The proposed rule contains a number of 
other less significant changes designed 
to improve the overall continuity and 
clarity of the part. The revised text 
reads: 


PART 9-23—SUBCONTRACTING 
POLICIES AND PROCEDURES 


Sec. 
9-23.0 Scope of part. 


Subpart 9-23.1—Review of contractor 

procurement systems. 

9-23.100 Scope of subpart. 

9-23.101 Objectives. 

9-23.102 Responsibilities. 

9-23.103 Definitions. 

9-23.104 Review criteria. 

9-23.105 Types of review. 

9-23.106 Extent of review. 

9-23.107 Review of CPSR reports. 

9-23.108 Granting, continuing, withholding, 
and withdrawing approval. 

9-23.109 Disclosure of approval status of a 
contractor's procurement system. 

9-23.110 Surveillance of the contractor's 
approved procurement system. 


§ 9-23.0 Scope of part. 


This part sets forth policies and 
procedures for evaluation, review, and 
approval of contractor procurement 
systems. Reliance upon a contractor's 
approved procurement system will 
usually eliminate the need for reviewing 
and approving or consenting to most 
individual subcontracts. However, 
programmatic and other considerations 
will still require Government , 
involvement at an early stage in 
procurement action planning and some 
subcontract approvals. 


Subpart 9-23.1—Review of Contractor 
Procurement Systems 


§ 9-23.100 Scope of subpart. 

This subpart sets forth requirements 
for conducting contractor procurement 
system reviews (CPSRs). 


§ 9-23.101 Objectives. 

The objectives of the reviews are to 
provide: 

(a) A means for evaluating the 
efficiency and effectiveness with which 
the contractor manages the procurement 
function in spending Government funds; 

(b) The basis for the Contracting 
Officer to grant, continue, withhold, or 
withdraw approval of the contractor's 
procurement systems; 

(c) Reliable current information on 
contractor procurement systems for use 
(c) Reliable current information on 
contractor procurement systems for use 
contract costs, and establishing profit or 
fee objectives; and 

(d) Current procurement system 
information for appropriate DOE 
activities. 


§ 9-23.102 Responsibilities. 

(a) DOE Contracting Officers, or 
designees, will conduct CPSRs of DOE 
cognizant contractors. 

(b} Other Federal Agencies/ 
Departments may be requested to 
conduct CPSRs, as appropriate, for other 
than DOE cognizant contractors. DOE 
Contracting Officers shall normally 
recognize other Federal Agency/ 
Department approvals of contractor’s 
procurement systems within the 
limitations identified by approving 
officials of such agencies. 

(c) The Senior Procurement Official, 
Headquarters, is responsibile for overall 
conduct of the DOE-wide CPSR 
program. 


§ 9-23.103 Definitions. 

(a) The term “contractor”, as used in 
this Subpart, refers to a “prime 
contractor” or “subcontractor” and 
means a separate entity of a contractor, 
such as an affiliate, division, or plant, 
which performs its own purchasing. 

(b) The term “DOE cognizant 
contractors” refers to those contractors 
over which DOE has cognizance as 
identified in OMB Circular A-88, or 
those with which DOE has the 
preponderance of Government business. 
The term includes operating contractors, 
and pilot and demonstration plant 
contractors. 


§ 9-23.104 Review criteria. 

(a) A Contractor Procurement System 
Review (CPSR) is an evaluation of a 
contractor’s procurement system and the 
effectiveness with which procurements 
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are placed in performance of 
Government contracts. It is not limited 
to a specific Government contract. 

(b) The Contracting Officer will 
initiate a CPSR after determining a 
review is warranted by the nature or 
extent of subcontracting. Generally, a 
CPSR shall be performed if the 
contractor is expected, within the next 
12 months, to have in excess of 
$5,000,000 of Government-funded 
subcontracting under other than fixed- 
price contracts awarded on the basis of 
adequate price competition as defined in 
FPR 1-3.807(b)(1). (For the purpose of 
this paragraph, contract modifications 
are not considered to be competitively 
awarded). CPSRs should not ordinarily 
be performed on subcontractors unless, 
in addition to the criteria for conducting 
a CPSR on a prime contractor, the 
following criteria are also satisfied: (i) | 
The preponderance of subcontractor 
sales is to prime cortractors under the 
Federal Government, and (ii) both the 
prime contractor and the subcontractor 
agree to performance of a CPSR. 

(c) Contractor procurement systems 
meeting the eriteria in (b) above shall 
not be reviewed if the Contracting 
Officer determines in writing, with Head 
of Procuring Activity concurrence, that 
the extent or nature of the 
subcontracting will not justify CPSR 
costs. In exceptional cases, a contractor 
not meeting the criteria in (b) above, 
may be reviewed if the Contracting 
Officer determines that facts warrant 
such action. 

(d) CPSRs will be conducted in 
accordance with appropriate agency 
directives and guidance. 

(e) Initial, subsequent, and followup 
review teams should include 
appropriate representatives from DOE 
field offices; other Federal Agency 
participation may be additionally 
requested as appropriate. Generally, 
team composition should not consist 
exclusively of those who have a day-to- 
day relationship with the contractor 
regarding subcontract consent or 
approval. 


§9-23.105 Types of reviews. 


§ 9-23.105-1 Initial reviews. 

An initial review shall be conducted 
when the contractor meets criteria in 9- 
23.104. The review shall be a complete 
evaluation as described in 9-23.106, 


§ 9-23.105-2 Subsequent reviews. 

If a contractor's procurement system 
is approved, the Contracting Officer 
shall annually determine the need for a 
subsequent review if the system still 
meets the criteria in 9-23.104. The 
maximum length of time between 
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subsequent reviews shall be determined 
by the Head of Procuring Activity based 
on Contracting Officer's ability to 
accomplish adequate surveillance of the 
contractor's procurement system as 
described in 9-23.110. A subsequent 
review may be limited to specific areas, 
but shall include sufficient consideration 
of each factor listed in 9-23-106(a) to 
establish current adequacy or 
inadequacy of the entire system. Such 
review shall generally be conducted to: 

(a) Examine changes instituted since 
the previous review; 

(b) Ascertain the status of prior 
recommendations upon which action 
has not been completed; and 

(c) Determine whether the contractor's 
procurement system warrants continued 
approval. 


§ 9-23.105-3 Special reviews. 

After approval of the contractor’s 
procurement system, the Contracting 
Officer may inititate special reviews in 
connection with identified weaknesses 
resulting from: 

(a) Initial, follow-up, or subsequent 
review; 

(b) Review of subcontracts submitted 
under the notification requirement of 
contract clauses; 

(c) Changes in the contractor's 
procurement policies, procedures, or 
personnel; 

(d) Changes in plant workload or type 
of work; or 

(e) Information provided by 
Government personnel. 


In conducting such reviews, the same 
effectiveness criteria used in previous 
reviews shall be applied to areas being 
examined. 

§ 9-23.105-4 Follow-up reviews. 

If approval of a contractor's © 
procurement system is withheld or 
withdrawn, a follow-up review shall be 
made as soon as evidence is received 
from the contractor that factors leading 
to such action have been corrected. 
Whether this-review consists of 
complete reexamination of the 
contractor’s procurement system, or is 
confined to areas found deficient, is a 
matter of judgment and will depend on 
the time lapse between notice to the 
contractor of withholding or withdrawal 
of approval, and follow-up review. 


§ 9-23.106 Extent of review. 


(a) Generally, a review shall consist of 
a complete evaluation of the 
contractor's procurement system. The 
review shall be made in accordance 
with appropriate DOE directives and 
guidance, and shall given attention to: 
(1) Degree of competition obtained; ' 


(2) Pricing policies and techniques, 
including methods of obtaining accurate, 
complete, and current cost or pricing 
data, and certification as required; 

(3) Methods of evaluating 
subcontractors’ capabilities and 
financial responsibility; 

(4) Treatment accorded affiliates and 
other concerns having close working 
arrangements with the contractor; 

(5) Extent to which assurance is 
obtained that principal subcontractors 
apply sound pricing practices and have 
a satisfactory procurement system in 
dealing with lower-tier subcontractors; 

(6) Appropriateness of the types of 
subcontracts used; 

(7) Practices pertaining to small and 
socially and eccnomically 
disadvantaged businesses, labor surplus 
areas, and other socio-economic 
provisions; 

(8) Management surveillance of 
significant subcontract programs; 

(9) Contractor procurement policies 
and procedures pertaining to such items 
as “make-or-buy” program, property 
control, obtaining warranties, and 
organizational conflicts of interest; 

(10) Compliance with cost accounting 
standard in subcontract award and 
administration; 

(11) Effectiveness of subcontracting 
policies and procedures; 

(12) Effectiveness of policies and 
procedures for subcontract close-out 
actions; 

(13) Adequacy of sole source 
justifications; 

(14) Conformance of subcontracting 
terms and conditions with requirements 
of the prime contract; 

(15) Acceptability and completeness 
of subcontractor representations and 
certifications; 

(16) Adequacy of subcontracting 
negotiations and documentation; and 

(17) Whether required DOE approval 
or consent has been obtained for 
subcontracts and deviations from 
required terms and conditions. 

(b} In reviewing the contractor's 
procurement system, a determination 
shall be made as to whether . 
subcontracting is competitively 
accomplished to the maximum 
practicable extent. This requires 
ascertaining whether: 

(1) A sufficient number of sources are 
solicited; and 

(2) Subcontracting procedures provide 
other essential elements needed for 
adequate and effective competition, 
including: 

(i) Adequate description of any 
factors to be evaluated; and 

(ii) Evaluation of all offers on a 
common basis. 


(c) Decisions as to whether 
commercial items conform to the 
purpose and intent of the exemption 
from the requirement to submit and 
certify current cost or pricing data shall 
be analyzed. 


§ 9-23.107 Review of CPSR Reports. 

(a) Review team findings and 
recommendations contained in the CPSR 
Report shall be approved by the Head of 
Procuring Activity before the 
Contracting Officer makes a 
determination to continue, grant, 
withhold, or withdraw approval. 

(b) If revisions are to be made to 
subcontract dollar thresholds or other 
limitations, the submittal to the HPA 
shall include: 

(i) A stratification of the present 
subcontract review workload, including 
average workhours expended and lead 
times experienced in processing 
requests for subcontract consent and; 

(ii) An evaluation of anticipated 
benefits, including average workhours 
and lead times saved in processing 
requests for subcontract consent. 


§ 9-23.108 Granting, continuing, 
withholding, and withdrawing approval. 

(a) The Contracting Officer is 
responsible for granting, continuing, 
withholding, or withdrawing approval of 
a contractor’s procurement system 
subject to the requirements of § 9- 
23.107(a). The Contracting Office shall 
approve a procurement system only 
after a CPSR discloses that the 
contractor's procurement policies and 
practices are effective and provide 
adequate protection of the 
Government's interests. Approval of a 
system shall be withheld if there are 
major weaknesses, if the contractor is 
unable to provide sufficient information 
upon which to base an affirmative 
determination that its procurement 
system is adequate and effective or if 
withholding of approval is otherwise 
deemed appropriate to protect the 
Government's interests. 

(b) The Contracting Officer shall give 
the contractor written notice granting, 
continuing, withholding, or withdrawing 
approval of the procurement system. If 
the contractor's system is approved, the 
notification of approval shall include: 

(1) The effective date of the approval; 

(2) Approved plant{s), division{s), or 
facility of the company; 

(3) Approval period (usually one year, 
maximum years); _ 

(4) Extent of applicability (usually all 
DOE contracts with the approved 
facility administered by the involved 
procurement office, and all such DOE 
contracts administered by other DOE 
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procurement offices when the cognizant 
Contracting Officer concurs); 

(5) Any special conditions which the 
contractor must follow in notifying the 
Contracting Officer or in obtaining 
Contracting Officer consent or approval, 
{such as intracompany transfers, critical 
or programmatically important 
subcontracts, or awards of 
noncompetitive subcontract); 

(6) Other conditions such as: 

(i) Contract terms that need to be 
changed; and 

(ii) Advice that termination of 
approval will occur upon a change in the 
procurement system unless approved by 
the Contracting Officer; and 

(7) A statement that approval may be 
withdrawn at any time at the 
Government's discretion. 

(c) The approval {and any change in 
dollar thresholds or other limitations) 
will be based upon the degree of 
confidence in the contractor's 
procurement system as determined 
through the review and the need to 
maintain a review of the most 
significant subcontracts, subject to the 
limitations in 9-50.302-5(b). 

(d) Approval of a contractor's 
procurement system does not negate the 
requirement for advance notification 
except as set forth in 9-3.901. Advance 
notification for information purposes is 
required in the following instances: 

(1) Noncompetitive procurement over 
$25,000; 

(2) Intracompany transfers or payment 
over $10,000; and 

(3) Direct reimbursement of costs over 


The advance notice shall contain, as a 
minimum, a description of work, 
estimated costs, type of contract or 
reimbursement provisions, and extent of 
anticipated competition or justification 
for noncompetitive procurement. The 
Contracting Officer may at any time 
request additional information that must 
be furnished promptly and prior to 
award of the subcontract. 

When approval of the contractor’s 
procurement system is withheld or 
withdrawn, recommendations for 
correction of those deficiencies which 
will permit (after correction and 
assuming that other areas previously 
found to be satisfactory are not 
deficient) the granting or reinstatement 
of approval should be furnished to the 
contractor in writing. The contractor 
shall be requested to furnish as soon as 
possible (normally within two weeks) a 
time-phased plan for correction of 
deficiencies. Submission of periodic 
status reports to the Contracting Officer 
shall be required. Contents of contractor 
procurement systems review reports, 
and other information disclosed by the 


contractor during the review shall be 
divulged only to Government personnel 
having a need to know. However, the 
Contracting Officer will furnish three 
copies of the approved review report 
(less the contractor's recommendations 
to the Government) to the contractor for 
information purposes. 

(f) When recommendations are made 
for improvement of an approved system, 
the contractor shall be requested to 
reply as soon as possible (normally 
within two weeks) as to its concurrence 
or position with respect to the 
recommendations. 

(g) Copies of CPSR reports, copies of 
notifications granting, continuing, 
withholding, or withdrawing approval of 
a contractor’s procurement system, 
copies of recommendations for 
improvement of an approved system, 
copies of notifications (or contract 
modifications) altering the subcontract 
consent dollar thresholds, and 
information received from the contractor 
pursuant to (d)} and {e) above, shall be 
transmitted to the Director, Procurement 
Management Review Division 
(Attention MA-933), Headquarters. 


§ 9-23.109 Disclosure of approval status 
of a contractor’s procurement system. 
Upon request, a prime contractor may 
be informed that the procurement 
system of a proposed subcontractor has 
been approved under Government prime 
contracts, if such is the case. The prime 
contractor shall be cautioned that 
approval status is furnished only as of 
the date of notification and the 
Government does not assume the 
responsibility to keep the prime 
contractor advised of any change in 
approval status of the proposed 
subcontractor’s procurement system. 


§ 9-23.110 Surveillance of the contractor's 
approved procurement system. 

(a) The Contracting Officer must 
maintain a sufficient level of 
surveillance to assure that the 
contractor continues to effectively 
manage the procurement program. The 
Contracting Officer shall develop a 
surveillance plan and submit it to the 
Head of the Procuring Activity for 
approval. The surveillance plan shall 
encompass all phases of the system 
(pre-award and post-award 
performance, contract completion, and 
close-out) and all operations affecting 
procurement and subcontracting. 
Surveillance shall consider all elements 
of the contractor's procurement system 
including, but not limited to, those items 
evaluated in the initial review. The 
surveillance plan must provide for 
review and consent to placement of a 
representative sample of subcontracts, 
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including the largest and most complex 
subcontracts being issued each year. 

(b) Certain subcontractors may 
require additional surveillance based on 
flowdown of policies concerning cost, 
schedule, and technical performance. 


PART 950—OPERATING AND ON-SITE 
SERVICE CONTRACTS 


Change 6.9 


Section 9-50.506-6, Miscellaneous 
items, is amended at paragraph (e) to 
change the reference § 9-5.5206-13 to 
§ 9-5.5207-2; is amended at paragraph 
(l) to indicate that the Oak Ridge 
Operations Office rather than the 
Chicago Operations Office is the 
manager for DOE supplies of the newly 
designated “Precious Metals” property 
category; and is amended at paragraph 
(m), subparagraphs (1) and (2) to delete 
the references to appliances and new 
electric water coolers as this guidance 
has been superseded by Amendment E- 
247 of the Federal Property Management 
Regulations, (46 FR 35643, July 10, 1981). 
Subparagraphs (7) and (8) of paragraph 
(m) are also revised to correct erroneous 
references to sections of the Federal 
Property Management Regulations. The 
revised text will read: 


§ 9-50.506-6 Miscellaneous items (9- 
5.5206). 


* * * * * 


(e) Gold (See § 9-5.5207-2). 


* * 


(1) Prior to purchase of any of the 
precious metals (these are platinum, 
palladium, iridium, osmium, rhodium, 
ruthenium, gold and silver) on the open 
market, contractors shall clear the 
availability of such metals with N.L.O., 
Inc. as required by § 9-5.5207-2. 

(m) * * 

(1) [Reserved] 

(2) [Reserved] 


~ * * * * 


(7) Materials handling equipment 101- 
25.405 ($9-5.5206-15). 
(8) Coal 101.26.602-4 (§9-5.5206-18). 


* * 7 * 


Change 6.10 


Section 9-50.704-33, Priorities, 
allocations, and allotments, is revised 
by (1) adding a new introductory 
sentence with the prefix “(a)” before the 
present text, (2) correcting the reference 
to the Department of Commerce, 
International Trade Administration, and 
(3) by adding a new paragraph (b) to 
explain that priorities and allocations 
support may be available to DOE 
contractors if the purpose of their 
contract is to maximize domestic energy 
supplies. The revised text will read: 
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§ 9-50.704-33 Priorities, allocations, and 
allotments. 


(a) If the contract is for military or 
atomic energy production use the 
following clause: 


Priorities, Allocations, and Allotments 

The contractor shall follow the rules, 
regulations, and procedures of the Defense 
Priorities System and the Defense Materials 
System Regulation I and all other applicable 
regulations and orders of the International 
Trade Administration, Department of 
Commerce, in obtaining controlled materials 
and other products and materials needed to 
fill this order. 

(b) Other contracts may be eligible for 
priorities and allocations support if their 
purpose is to maximize domestic energy 
supplies. Eligibility is dependent on an 
executive decision on a case by case basis. 
Guidance is provided by DOE Publication 
PR-0042, “Priorities and Allocations Support 
for Energy: Keeping Energy Programs on 
Schedule,” dated August 1980, as it may from 
time to time be revised. If the purpose of the 
contract is to maximize domestic energy 
resources, include the following clause: 
Priorities and Allocations—Special Clause 

This contract may be eligible for priorities 
and allocations support, as provided for by 
section 101(c) of the Defense Production Act 
of 1950, as amended by the Energy Policy and 
Conservation Act of 1975 if its purpose is to 
maximize domestic energy supplies. 
Eligibility is dependent on an executive 
decision on a case by case basis with the 
decision being jointly made by the 
Departments of Commerce and Energy. 

DOE Regulations regarding Materials 
Allocation and Priority Performance 
under Contracts or Orders to Maximize 
Domestic Energy Supplies can be found 
at Part 216 of Title 10 of the Code of 
Federal Regulations (10 CFR Part 216). 

Additional guidance is provided by 
DOE Publication PR-0042, entitled 
“Priorities and Allocations Support for 
Energy: Keeping Energy Programs on 
Schedule,” dated August 1980, as may 
from time to time be revised. Copies 
may be obtained by written request to: 
Department of Energy, Technical 
Information Center (TIC), Post Office 
Box 62, Oak Ridge, Tennessee 37830. 
[FR Doc. 8211928 Filed 4-30-82; 8:45 am] 

BILLING CODE 6450-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


46 CFR Parts 1, 10, 12, and 187 

{CGD 82-033] 

Establishment of Regional 
Examination Centers for Issuance of 


Merchant Marine Licenses and 
Certificates 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of Proposed Rulemaking. 


SUMMARY: The Coast Guard proposes to 
establish sixteen (16) Regional 
Examination Centers (RECs) for 
licensing and certification of Seamen on 
July 1, 1982. These RECs will be the only 
issuing locations for those licenses or 
certificates required. Because of present 
and foreseeable budgetary and 
personnel limitations, the licensing and 
certification functions can no longer be 
administered at the locations of every 
Officer in Charge, Marine Inspection. 
DATE: Comments must be received on or 
before June 2, 1982. 

ADDRESSES: Comments should be 
submitted to, and are available for 
inspection at the Marine Safety Council 
(G—CMC/44), Room 4402, 2100 Second 
Street, S.W., Washington, D.C. 20593. 
FOR FURTHER INFORMATION CONTACT: 
Commander Scott D. McCowen, Office 
of Merchant Marine Safety, Vessel 
Manning Branch (G-MVP-5/14), Room 
1400G, Department of Transportation, 
U.S. Coast Guard Headquarters, 2100 
Second Street, S.W., Washington, D.C. 
(202-426-2240). 

SUPPLEMENTARY INFORMATION: 
Interested parties are invited to 
participate in this proposed rulemaking 
by submitting written views, data, or 
arguments. Persons submitting 
comments should provide their name 
and address, identify this notice (CGD 
82-033), indicate the specific section of 
the notice to which the comment 
applies, and give the reasons for the 
comment. Persons desiring 
acknowledgement that their comment 
has been received should enclose a 
stamped, self-addressed postcard or 
envelope. All comments received before 
the expiration of the comment period 
will be considered before final action is 
taken on this proposal. No public 
hearing is planned, but one may be held 
at a time and place to be set in a later 
notice in the Federal Register, if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 

Since this amendment relates to 
agency organization, a general notice of 
proposed rulemaking is not required by 
5 U.S.C. 553(b)(3)(A). However, it is the 
policy of the Coast Guard to provide to 
the public, to the maximum extent 
possible, notice and opportunity to 
comment on regulations even when not 
required by statute. Executive Order 
12291 does not apply to matters of 
agency organization (section 1(a)(3)). 

The short comment period is 
necessary because budgetary necessity 
requires early action on closing the 


affected examining offices. The Coast 


. Guard is planning to close the affected , 


examination centers and establish the 
Regional Examination Centers by July 1, 
1982. 

Environmental Evaluation: The Coast 
Guard has determined that this rule 
does not constitute a major federal 
action significantly affecting the quality 
of the human environment. Therefore, 
no environmental assessment or 
environmental impact statement was 
prepared. 

Drafting Inf ti 

The principal persons involved in 
drafting this proposal are Commander 
Scott D. McCowen, Project Manager, 
Office of Merchant Marine Safety, and 
Lieutenant Walter J. Brudzinski, Project 
Attorney, Office of the Chief Counsel. 


Discussion of the Proposed Regulations 


A proposal for the establishment of 
Regional Examination Centers (REC) 
was first made in 1969. That proposal 
was part of a study conducted by the 
Educational Testing Service, Princeton, 
N.J. which dealt with the entire 
seaman’s licensing and documentation 
function conducted by the Coast Guard. 
The most prominent part of the study, 
the replacement of the traditional essay 
type examination with a multi-choice 
format, was accomplished in 1974. Until 
recently, the Coast Guard’s budget 
permitted the administration of the 
licensing and certification activity at 49 
Marine Safety/Inspection Offices. Faced 
with the maintenance of this portion of 
the marine safety program as well as 
other marine safety related functions in 
light of current and projected budgetary 
and personnel restrictions, a program 
review was clearly in order. 

As an initial step, the licensing and 
certification activity at the existing ports 
was surveyed. To obtain a figure which 
would reveal an overall activity level, 
and possibly future trends, a three year 
period (1978-1980) was selected. Upon 
completion of the survey, the high 
activity ports were examined for their 
general suitability to become an REC. 
The following guidelines were used for 
this determination: 

a. At least one REC in each of the 12 
current Coast Guard Districts. 

b. In general, the REC should be no 
more than one day’s drive from the 
applicant's residence. Recognized 
exceptions are: New Mexico, Montana, 
Wyoming, Utah, Nevada, North Dakota, 
South Dakota, and portions of Texas. 

c. Availability of commercial 
transportation. 

d. Availability of lodging in the 
general area. 
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e. Proximity to maritime academies/ 
approved schools. 

f. Availability of existing Coast Guard 
examining facilities and their potential 
for possible enlargement. 

g. Other unique features. 

After making an initial determination, 
this information was distributed to 
Coast Guard field units for their 
comments. Based on the information 
received, adjustments to the proposed 
locations were made, and the following 
list was developed: 


service area (locations of 
providing the 


i Albany, 
Philadelphia, PA, Norfolk, VA, Wil- 
mington, NC, Pittsburgh, PA. 
Tampa, FL, Jacksonville, FL, San 
Juan, PR. 


Wanineion, NC, Savannah, GA, 
Ne, FL. 


Chicago, iL, Milwaukee, Wi, ‘Stur- 
geon Bay, WI, Huntington, WV. 


..| Valdez, AK. 
«| Ui ; 
Guam, Mi 


See tee meen areas tein 
poy El gmc y choose to be examined 
EE Trcapecnee tt Oo tomicn ct itofvar aeoree 


oe concentrating the licensing/ 
certification function, the following 
benefits and administrative 
improvements would result: 

a. A more efficient service to the user 
public by Coast Guard personnel whose 
primary purpose is to carry out this 
function. 

b. The evaluation of license 
applications involving unusual sea 
service, military sea service, and sea 
service acquired on foreign flag vessels 
would ultimately be done at the REC. 
This would result in faster service to the 
user public because it would replace the 
current cumbersome and time 
consuming system involving an initial 
review and recommendation at the local 
level, transmission through the chain of 
command, and final review and 
determination at Coast Guard 
Headquarters. 

c. All examinations would be graded 
at the REC. This would particularly 
benefit the “unlimited” license 
candidates whose examination is 
currently machine graded at one central 
location (Coast Guard Institute in 
Oklahoma City) and the candidate 
informed of the results by mail. 


d. The “unlimited” deck and engine 
licenses would be ultimately available 
at two (2) week intervals vice the 
current practice of a once a month 
administration. 

e. A more uniform administration of 
the function. Under the present 
organization, a great number of “local 
interpretations, customs, and practices” 
prevail. By reducing the number of 
licensing/documentation facilities, the 
possibility of such occurrences is greatly 
reduced. 

f. No change is foreseen in the service 
requirements/composition of locally 
oriented licenses such as First Class 
Pilot. Should changes be desirable, they 
would originate from the particular 
Officer in Charge, Marine Inspection, 
having jurisdiction over the waters in 
question. The REC would simply 
administer the examination. 

g. Group examinations in areas away 
from the REC would be offered. The 
complement of each REC would be set 
at a level which would accommodate 
this contingency. The primary recipients 
of this service are envisioned to fall 
within the following general categories: 
merchant marine officer training 
institutions (federal and state), Coast 
Guard approved schools, and groups 
assembled to take specialty licenses 
(most commonly the Motorboat 
Operator License). 

h. An expanded use of the mails in 
various transactions, particularly in the 
matter of license renewals. The issuance 
of certificates (Merchant Mariner’s 
Documents (MMDs)) for which no sea 
service, examination, or physical 
requirements exist, is also being 
considered for conversion to a largely 
mail based transaction. The specific 
ratings envisioned include—Ordinary 
Seaman, Wiper, and Stewards 
Department. This program is currently 
under study and will be instituted if all 
of the details can be satisfactorily 
worked out. The sum total of this action 
would be to make such transactions 
more convenient, and would result in a 
cost savings to the individual who 
otherwise would have to bear the 
expense of a trip to the nearest REC. 

i. Fewer visits to an REC. This is 
contingent upon the adoption of the 
simplified licensing structure envisioned 
by the advance notice of proposed 
rulemaking contained in CGD 81-059 
(Licensing of Officers and Motorboat 
Operators and Registration of Staff 
Officers) published in the Federal 
Register of October 29, 1981 (46 FR 
53624). 

j. The REC’s would be assigned a core 
group consisting of 77 military and 41 
civilian personnel. This represents a 
reduction of 54 positions currently 
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involved in the activity and an annual 
savings to the Government of 
approximately $850,000 (in current 
dollars). The core group level is that 
estimated number of persons required to 
accommodate the average workload at 
each REC. Peak demands (which are 
primarily seasonal in nature) may be 
accommodated by utilization of other 
non-REC personnel assigned to a 
particular Marine Inspection Office. 
Readjustment will be made to the core 
groups as REC utilization figures 
become established. From the viewpoint 
of efficient internal Coast Guard 
personnel management, establishment 
of the RECs is a vital necessity as future 
reductions in force in the commercial 
vessel safety area become realities. 

The most contentious aspects of this 
reduction in the number of examining 
offices are the loss of convenience and 
the additional personal expense placed 
on the maritime public. When 
considering these factors it should be 
noted that the transaction figures of the 
1978 to 1980 base period indicate that 
65% of all transactions occurred at the 
sixteen (16) REC locations. The 
remaining 35% were scattered among the 
33 locations selected to be discontinued. 
Of the total transactions, 53% dealt with 
either license renewals, or issuance of 
certificates (MMDs) which require no 
sea service, examination or physical 
requirements. The loss of convenience 
factor would be mitigated through the 
increased use of mail transactions and 
group examinations. 

License renewals currently amount to 
an average of 13,300 annual 
transactions. If 50% of these license 
renewals use the mail process, a 
decrease of actual visits would be 
realized which would result in an 
appreciable reduction in both the 
current individual costs as well as the 
additional costs associated with this 
proposal. In addition, Coast Guard 
records indicate an average of 17,000 
entry rating certificates (MMDs) are 
issued annually. Conversion of only 50% 
of these transactions to a mail process 
would provide a substantial, additional 
cost savings. This proposed rulemaking 
is necessitated by the language in 46 
CFR Parts 10, 12, and 187 which indicate 
that every Officer in Charge, Marine 
Inspection, or Marine Inspection Office 
provides licensing/certification services. 
This proposal would reduce the number 
of Offices performing the seamen’s 
licensing/certification function from the 
current 49, to 16 RECs with expanded 
facilities. 

To accommodate the necessary 
change in regulations, a note would be 
added to 46 CFR Part 1 to list the 
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locations of the Regional Examination 
Centers. Further, a statement restricting 
the language of 46 CFR Parts 10, 12, and 
187 to the context of an Officer in 
Charge, Marine Inspection, at one of the 
noted locations would be added. In 
addition, 46 CFR Parts 10, 12, and 187 
would be amended to reflect the 
Regional Examination Center 
information outlined in 46 CFR Part 1. 


Summary of Draft Evaluation. 


The proposed regulations are 
considered to be nonsignificant and, 
accordingly, a draft evaluation has been 
prepared and placed in the public 
docket as required by the Policies and 
Procedures for Simplification, Analysis, 
and Review of Regulations (DOT Order 
2100.5 dtd 5-22-80). The DOT Order 
requires that each draft evaluation 
include an economic analysis which 
quantifies, to the extent practicable, the 
estimated cost of the regulations to the 
private sector, consumers, and Federal, 
state and local governments, as well as 
the anticipated benefits and impacts of 
the regulations. 

As discussed in paragraph (j) above, a 
reduction of 54 positions will result in a 
yearly savings to the Government of 
approximately $850,000 in current 
dollars. Other potential benefits to the 
user public were summarized in 
paragraphs (a-i). 

The main point of interest addressed 
by the Draft Evaluation concerns the 
personal expense incurred by the user 
public. When considering the personal 
expense factor a necessary distinction 
was made between “present costs”, and 
“additional costs”. Within this context, 
those personal expenses involved in a 
visit to one of the present 49 examining 
locations must be placed under the 
“present costs” title. Some expense 
obviously exists as all mariners do not 
reside in a city where the service is 
available. Exact quantification of this 
expense was not considered reasonable. 
When considering the “additional costs” 
factor, the following parameters were 
utilized: 

1. For the cost of travel between a 
present examining location and the 
nearest REC by an automobile an 
allowance of $.20 per mile was made. 
Highway mileages were extracted from 
the Rand McNally Road Atlas. 

2. A single day’s meal costs and 
overnight lodging were included for the 
REC locations irrespective of the fact 
the vast majority of transactions (85%) 
are completed in a single day and a 
portion of this expense could be 
avoided. These expenses were 
computed using the Joint Travel 
Regulations which establish rates for 


reimbursement to government 
employees while in a travel status. 

Under the foregoing, the total 
projected “additional costs” on an 
annual basis, are $2,644,390.00 or an 
average of $136.00 per individual. This 
“additional cost” figure is considered to 
be a high estimate. Many 
unquantifiables enter the picture. For 
example, under the existing 
arrangements, an individual may opt for 
one of the non-REC examination 
locations because it is closer to his or 
her residence, the lodging/meal costs 
are lower, or a combination of both. In 
this case, the “additional costs” would 
probably not amount to the projected 
figure as only the differential of 
expenses (“present” vice “additional’”) 
are involved. At the opposite end of the 
spectrum, an individual may have opted 
for a non-REC port based on personal 
preference or other intangible 
considerations, irrespective of the fact 
this course of action may have been 
more costly than visiting the REC port. 
Under this circumstance, this proposal 
would provide a monetary savings, with 
a sacrifice of those personal preferences 
which controlled the individual’s prior 
actions. 

By necessity, the “additional costs” 
are based on the transaction figures 
under the existing licensing/certification 
structure. The regulatory revisions 
currently published for public comment, 
and the projected administrative 
revisions (such as wider use of the mails 
for original documents, license renewal, 
and group examinations) offer the 
potential of further reducing both the 
“present costs” and “additional costs”. 

As discussed above, the economic 
impact will be born exclusively by 
individual applicants for licenses/ 
certificates. Therefore, in accordance 
with section 605(b) of the Regulatory 
Flexibility Act (94 stat. 1164), it is 
certified that these rules, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities. Compliance with the licensing/ 
certification functions under this 
proposed rule is required by 46 U.S.C. 
214, 224, 229, 242, 404~1, 405, 643, 672, 
and 1461. 


List of Subjects in 46 CFR Part 1 


Administrative practice and 
procedure, Organization and functions 
(Government agencies). 


List of Subjects in 46 CFR Parts 10 and 
12 


Seamen. 
List of Subjects in 46 CFR Part 187 
Passenger vessels, Seamen. 


Proposed Regulations: 


In consideration of the foregoing, the 
Coast Guard proposes to amend Parts 1, 
10, 12, and 187 of Title 46, Code of 
Federal Regulations as set forth below: 


1. The authority cite for Part 1 reads 
as follows: 


Authority: R.S. 4405, as amended, (46 U.S.C. 
375); R.S. 4462 as amended, (46 U.S.C. 416); 14 
U.S.C. 633; sec. 6{b)(1), 80 Stat. 938 (49. U.S.C. 
1655(b)(1)}; 49 CFR 1.46{b). Additional 
statutes interpreted or applied are cited with 
sections affected. 


§ 1.05 [Amended] 


2. By adding a note following § 1 05{b) 
to read as follows: 


. Note.—Licensing and Certification 
functions are performed only by the Officer 
in Charge, Marine Inspection, at the following 
locations: 
Boston, MA 

New York, NY 
Baltimore, MD 
Charleston, SC 
Miami, FL 

New Orleans, LA 
Houston, TX 
Memphis, TN 


St. Louis, MO 
Toledo, OH 


Honolulu, HI 


Where the term “Officer in Charge, 
Marine Inspection”, or “Marine 
Inspection Office” is used within the 
context of Parts 10, 12, or 187 of this 
chapter, it is understood to mean that 
particular “Officer” or “Office” at one of 
the above listed locations. 


PART 10—LICENSING OF OFFICERS 
AND MOTORBOAT OPERATORS AND 
REGISTRATION OF STAFF OFFICERS. 


1. The authority cite for Part 10 reads 
as follows: 

Authority: R.S. 4405, as amended, (46 U.S.C. 
375); R.S. 4462 as amended, (46 U.S.C. 416); 
sec. 12{e), 85 Stat. 217, as amended, (46 U.S.C. 
1461(e)); sec. 6 (b)(1), 80 Stat. 938 (49 U.S.C. 
1655(b){1)); 49 CFR 1.46(b). Additional 
statutes interpreted or applied are cited with 
sections affected. 


2. By adding § 10.01-7, to read as 
follows: 
§ 10.01-7 Regional Examination Centers. 
Licensing and Certification functions 
are performed only by the Officer in 
Charge, Marine Inspection, at the 
following locations: 


Boston, MA, 
New York, NY 
Baltimore, MD 


St. Louis, MO 
Toledo, OH 
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Where the term “Officer in Charge, 
Marine Inspection,” or “Marine 
Inspection Office” is used within the 
context of this part it is to mean that 
“Officer” or “Office” at one of the above 
listed locations. 


PART 12—CERTIFICATION OF 
SEAMEN 


1. The authority cite for Part 12 reads 
as follows: 

Authority: R.S. 4405 as amended, (46 U.S.C. 
375); R.S. 4462 as amended, (46 U.S.C. 416); c. 
816, sec. 7, 49 Stat. 1936, as amended, (46 
U.S.C. 689); sec. 6(b)(1), 80 Stat. 938 (49 U.S.C. 
1655(b)(1); 49 CFR 1.46(b)). Additional 
statutes interpreted or applied are cited with 
sections affected. 


2. By adding § 12.01-7, to read as 
follows: 


§ 12.01-7 Regional Examination Centers. 
Licensing and Certification functions 

are performed only by the Officer in 

Charge, Marine Inspection, at the 

following locations: 

Boston, MA, 

New York, NY 

Baltimore, MD 

Charleston, SC 

Miami, FL 

New Orleans, LA 

Houston, TX Juneau, AK 

Memphis, TN Honolulu, HI 

Where the term “Officer in Charge, 

Marine Inspection,” or “Marine 

Inspection Office” is used within the 

context of this part it is to mean that 

“Officer” or “Office” at one of the above 

listed locations. 


PART 187—LICENSING 


1. The authority cite for Part 187 reads 
as follows: 


Authority: R.S. 4438 as amended, (46 U.S.C. 
224); c. 258, sec. 3, 70 Stat. 152, as amended, 
(46 U.S.C. 390b); R.S. 4417a, as amended, (46 
U.S.C. 391a); c. 155, sec. 17, 54 Stat. 166, as 
amended, (46 U.S.C. 526p); sec. 6(b), 80 Stat. 
938 (49 U.S.C. 1655(b)); 49 CFR 1.46(b), unless 
otherwise noted. 


2. By adding § 187.01-5, to read as 
follows: 


§ 187.01-5 Regional Examination Centers. 


The licensing function is performed 
only by the Officer in Charge, Marine 
Inspection, at the following locations: 


Boston, MA, St. Louis, MO 
New York, NY Toledo, OH 
Baltimore, MD Long Beach, CA 
Charleston, SC San Francisco, CA 
Miami, FL Seattle, WA 

New Orleans, LA Anchorage, AK 
Houston, TX Juneau, AK 
Memphis, TN Honolulu, HI 


Where the term “Officer in Charge, 
Marine Inspection,” or “Marine 


Inspection Office” is used within the 
context of this part it is to mean that 


St. Louis, MO 
Toledo, OH 

Long Beach,, CA 
San Francisco, CA 
Seattle, WA 
Anchorage, AK 


“Officer” or “Office” atone of the above 
listed locations. 
Dated: April 26, 1982. 
Clyde Lusk, Jr., 
Rear Admiral, Coast Guard, Chief, Office of 
Merchant Marine Safety. 
[FR Doc. 82~11994 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-14-M 
ae er erence ements 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2, 21, 74, and 94 
[Gen. Dockets 80-112 and 80-113] 


Frequency Allocation to the 
Instructional Television Fixed Service, 
et al. and; Technical Requirements 
Applicable to the Multipoint 
Distribution Service, et al.; Order 
Accepting Additional Comments 


AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rules and notices of 
inquiry; Acceptance of additional 
comments. 


SUMMARY: This Order accepts as 
additional comments in General Dockets 
80-112 and 80-113 a proposal by 
Microband Corporation of America to 
create a “wireless cable system” using 
the Multipoint Distribution Service 
(MDS). The Order also gives interested 
parties 30 days to comment on the 
Microband proposal. 

The original comment period in 
General Docket 80-112 ended on 
October 27, 1980 and the original 
comment period in General Docket 80- 
113 ended on October 27, 1980, thus it is 
necessary to issue this Order to accept 
additional comments in these 
proceedings. 

This action will make a more 
complete record in these proceedings 
and will allow interested parties to 
submit comments on the Microband 
proposal. 

DATES: Comments must be submitted on 
or before June 2, 1982. 

AppRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Kevin J. Kelley, Common Carrier Bureau 
(202) 632-6430. 

SUPPLEMENTARY INFORMATION: 

In the Matter of Amendment of Parts 
2, 21, 74 and 94 of the Commission Rules 
and Regulations in regard to fequency 
allocation to the Instructional Television 
Fixed Service, the Multipoint 
Distribution Service, and Private 
Operational Fixed Microwave Service. 
[Gen. Docket No. 80-112], (5/2/80; 45 FR 
29323) and Amendment of Parts 21, 74 
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and 94 of the Commission Rules and 
Regulations with regard to technical 
requirements applicable to the 
Multipoint Distribution Service, the 
Instructional Television Fixed Service 
and the Private Operational Fixed 
Microwave Service (OFS). [Gen. Docket 
No. 80-113], (5/2/80; 45 FR 29350). 


Order accepting Additional Comments 


Adopted: April 20, 1982. 
Released: April 26, 1982. 


On February 10, 1982, Microband 
Corporation of America (Microband) 
filed a 3 volume proposal concerning 
issues raised in General Dockets 80-112 
and 80-113. Microband simultaneously 
filed a “Motion for Leave to File 
Additional Comments” in which it 
requested that the proposal be accepted 
as “additional comments” in the 
referenced dockets. For the reasons 
stated herein, we believe the proposal 
should be accepted and that the 
pleading period in these proceedings 
should be reopened for comment on 
Microband’s proposal, 


Background 


In the Notice of Proposed Rulemaking 
in General Docket 80-112, released on 
May 2, 1980, the Commission proposed, 
inter alia, to reallocate the 2500-2690 
MHz portion of the spectrum for shared 
use by the Multipoint Distribution 
Service (MDS), the Instructional 
Television Fixed Service (ITFS), and the 
Private Operational Fixed Microwave 
Service (OFS). The band contains thirty- 
one 6 MHz television channels and a 
like number of 125 KHz return channels 
and is presently shared by the ITFS (28 
channels) and the OFS (3 channels). The 
major purpose of the proceeding was to 
examine alternative schemes to make 
more effective use of the 2500-2690 MHz 
band. Comments and Reply Comments 
in General Docket 80-112 were due on 
or before September 26, 1980 and 
October 27, 1980, respectively. 

In the Notice of Proposed Rulemaking 
and Notice of Inquiry in General Docket 
80-113, released on April 24, 1980, the 
Commission proposed a number of new 
technical rules regarding cochannel and 
adjacent channel interference standards 
and the establishment of a protected 
service area for the MDS. The inquiry 
part of the proceeding raised issues 
concerning the feasibility of applying the 
proposed technical rules to the ITFS and 
OFS if the spectrum were reallocated in 
Docket 80-112. Comments and Reply 
comments in General Docket 80-113 
were. due on September 2, 1980 and 
October 1, 1980, respectively. 





Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Proposed Rules 


The 3 volumes submitted by 
Microband constitute a proposal to 
transform the present MDS into what it 
calls a “wireless cable” system. This 
would be accomplished by removing 3 
groups of 4 channels from the present 
ITFS allocation and allocating them for 
use in the MDS. These new MDS 
channels would be available only in the 
50 largest metropolitan areas listed in 
§ 21.901(c) of the present rules. The 
groups that would be made available for 
the MDS would be the E, F, and G 
groups of the present ITFS allocation. In 
those areas in which these groups are in 
use by ITFS licensees, Microband 
proposes that MDS applicants be 
allowed to apply for any other unused 
ITFS group. 

Microband further proposes that the 
rules be amended so that no entity could 
apply for MDS use of either the E group 
or the F group for the first year after 
these channels were made available for 
MDS use unless such entity was already 
either an existing licensee, permittee, or 
applicant for the present MDS channels. 
This restriction would not apply if there 
were no applicant, permittee or licensee 
in a particular market. Each eligible © 
entity would be required to apply for 4 
channels. Any qualified entity could 
apply for the third four-channel group. 


Finally, Microband proposes to make all 


of the technical rules that are applicable 
to the MDS applicable to the OFS and 
the ITFS. 

The proposal contains extensive 
economic and viewer preference data 
that indicate, according to Microband, 
that if the MDS industry is to survive it 
must become a true competitor to cable 
television in the major markets. 
Microband states that this can best be 
done if there are three MDS service 
providers in the large markets, two 
providing 5 channels of pay service and 
a third providing 4 channels of pay 
service. The proposal also contains a 
detailed description of how Microband 
would use the additional channels that 
would be made available. It would 
establish a two way system it calls 
“Urbanet,” that would distribute pay 
television, teletext, and data, and would 
allow customers to interact with the 
network using the local telephone 
system and the network operated by 
Tymshare, Microband's parent 
company. 

Among the several appendices 
included with the proposal is an “ITFS 
Spectrum Utilization Study.” The study 
concludes that within 25 miles of the 
present MDS station location in the 50 
markets listed in § 21.902, 75% of the 
ITFS channel capacity is unused. 
Microband also claims that in these 


areas many of the licensed ITFS 
channels are being used to provide 
point-to-point service rather than point- 
to-multipoint service. 


Pleadings 


In its motion, Microband argued that 
in the time since the Notices in the two 
dockets were released “significant 
changes in the competitive marketplace 
and in available technology” have 
occurred that “compel a revisitation of 
many of the relevant issues.” It further 
argues that the record in these 
proceedings is “stale” and, therefore, it 
would be appropriate for the 
Commission to consider additional 
comments. Microband claims that the 
issues raised in its additional comments 
are well within the scope of the original 
Notices. It requests the Commission 
accept the comments and publish public 
notice of their acceptance in the Federal 
Register and give interested parties 30 
days to submit comments on the 
proposal and an additional 15 days in 
which to submit reply comments. 
Finally, Microband notes that it has 
served copies of its proposal to all 
parties who filed comments in either 
General Docket 80-112 or General 
Docket 80-113. 

On February 22, 1982, the Association 
for Higher Education of North Texas, the 
Catholic Television Network, the Center 
for Excellence, Inc., the Illinois Institute 
of Technology, the National 
Instructional Telecommunication 
Council, Inc., the Leland Stanford Junior 
University, and the San Francisco 
Archdiocise jointly filed an “Opposition 
to Motion for Leave to File Additional 
Comments.” They argue that the 
Microband proposal is “far outside the 
scope of the Commission’s Notices of 
Proposed Rulemaking and Inquiry” and 
that accepting it would raise “serious 
questions regarding compliance with the 
notice and comment provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553 (1976).” They further argue that the 
requirements of the act would not be 
satisfied by Microband’s proposed 
comment schedule. 

They also claim that acceptance of the 
proposal would be prejudicial to those 
who have filed timely comments in 
these proceedings because reviewing 
and responding to the Microband 
proposal would be a “massive, costly 
and, if properly done, time consuming 
undertaking.” They argue that if the 
Commission accepts Microband’s filing 
other parties should be given time to 
prepare relevant new proposals to make 
a complete and consistent record. 
Finally, the Opposition argues that the 
Microband proposal is in reality a 
petition for rulemaking, and thus should 


not be accepted as additional comments 
in an ongoing proceeding. 

On March 4, 1982, Microband filed a 
Reply to the Opposition. In the Reply, 
Microband claims that “each of the 
issues raised by Microband, in its 
additional comments, is relevant to 
General Docket Nos. 80-112 and 80- 
113.” It believes its proposal to allow 
multichannel operation by a single 
licensee is contemplated by our 
proposed deletion of § 21.901(d) and 
therefore was an issue raised in the 
Notice.! Furthermore, Microband argues 
that publication of a Federal Register 
notice containing the information 
required by the Administrative 
Procedure Act, 5 U.S.C. 553({b) (1976), 
would insure that the legally required 
notice had been given. It also stressed 
the fact that Microband had “taken the 
extraordinary step” of serving a copy of 
its proposal and motion on all who filed 
comments in these proceedings. 

On March 4, 1982, Contemporary 
Communications Corporation filed 
comments in support of Microband’s 
motion. Informal comments in support of 
the Microband motion were submitted 
by American Cable Television, Inc., 
Alfred E. Anscome, California Satellite 
Systems, Cinema 24, Cleveland 
Microband Teleservices, Global 
Systems Corp., Kravetz Media Corp., 
Knox LaRue, Microwave Distribution 
Services, Northwest Entertainment 
Network, Inc., Pay Television of Greater 
New York, Inc., Satellite Television and 
Associated Resources, Inc., Showbiz 
Spanish Universal Network, Test, Inc. 
and Texscan Corporation. On March 31, 
1982, Taft Broadcasting Corporation 
submitted late filed formal comments in 
support of the motion. 

On April 5, 1982, the Public 
Broadcasting Service (PBS) submitted 
informal comments which argued 
against granting the Microband motion 
and argued in the alternative that if the 
motion were granted the public should 
be afforded an opportunity to comment. 
On April 6, 1982, Gerald A. Rosander, 
County Superintendent of Schools, 
Department of Education, San Diego 
County, submitted an “Opposition to 
Motion For Leave to File Additional 
Comments” on behalf of the Department 
of Education, San Diego County, the San 
Diego Unified School District, the Ninth 
District, Inc., California State PTA, the 
San Dieguito Union High School District, 
the Coronado Unified School District, 


1 Section 21.901(d) of the rules prohibits an MDS 
applicant from applying for a second channel in the 
same city until it successfully has operated the first 


forone year and can demonstrate that 
operation will satisfy a public demand that is 
unlikely to be met by a competing carrier. 


such 





the Chula Vista City School District, the 
Lakeside Union School District, the TV 
College Consortium, San Diego and 
Imperial Counties Community: College 
Association, the Sweetwater 
Community College District, San Diego 
Miramar College District, and Mira 
Costa College. This Opposition 
contained similar arguments to those 
advanced in the Opposition filed by the 
Association of Higher Education of 
North Texas and others. On April 13, 
1982, Microband filed a “Consolidated 
Reply” to the Opposition of Dr. 
Rosander and the informal comments of 
PBS reiterating the arguments it 
submitted in response to the earlier filed 
Opposition. 


Discussion 


We believe the public interest would 
be best served by permitting interested 
persons to comment on Microband’s 
filing. The future use of the band 2500- 
2690 is at the heart of the proceedings in 
Docket 80-112 and the notice of inquiry 
part of Docket 80-113. While not in any 
way reaching the merits of the 
Microband proposal, we believe it is 
sufficiently related to the ongoing 
proceedings for intersted parties to 
comment on it in the context.of those 
proceedings. 


As noted above, the present 
§ 21.901(d) precludes an applicant from 
applying for a second MDS channel in 
the same metropolitan area until it has 
operated the original channel for at least 
one year and it has demonstrated that 
demand for the proposed additional 
service exists and it is unlikely to be met 
by a competing carrier. The rules 
proposed in the Notice in Docket 80-112 
replaced the language in § 21.901(d) with 
language that would remove the 
prohibition against multiple channel 
operation by a single carrier. Thus, we 
cannot conclude, as argued in the 
oppositions, that the issue of allowing 
MDS licensees to operate multi-channel 
systems was outside the scope of this 
proceeding. We believe that the issue is 
central to the general questions raised 
regarding appropriate use of the 2500- 
2690 MHz band. 

The Notice in Docket 80-113 
contained an extensive analysis of the 
problems inherent in the operation of 
the two adjacent MDS channels (2150- 
2156 MHz; 2156-2162 MHz) in the same 
geographical area and proposed rules 
governing this type of operation. The 
Notice also acknowledged that 
operation with multiple adjacent 
channels might create more complex 
technical problems and for that reason 
we requested comment on the feasibility 


of using the proposed MDS rules in the 
2500-2690 MHz band. 

The channel plan proposed. by 
Microband contemplates multiple 
adjacent channel operation in the 50 
largest metropolitan areas of the 
country. Although the proposal did not 
contain an extensive analysis of the 
adjacent channel interference problems 
that might occur were we to allow this 
type of operation, we believe the 
technical issues raised by the praposal 
are well within the scope of the Notice 
in General Docket 80-113. 

We also must reject the claim raised 
in the oppositions that acceptance of 
Microband’s proposal would be 
prejudicial to those who have filed 
timely comments in these proceedings. 
The information submitted byMicroband 
as for the most part factual in nature. As 
already discussed, the future use of this 
band is an essential aspect of these 
proceedings. In this case, accepting a 
document that adds factual information 
to the record and that focuses attention 
on what are essential issues will serve 
the public interest. We also believe that 
allowing interested parties to comment 
on these issues will serve the public 
interest. 

Since Microband served a copy of its 
proposal on all entities that filed 
comments in either General Docket 80- 
112 or General Docket 80-113 and since 
the proposal has been available in our 
public reference room since February 10, 
1982, we believe that a 30 day comment 
period from the date of publication of 
this order in the Federal Register is 
adequate. We believe publication of this 
order in the Federal Register satisfies 
the notice requirement of the 
Administrative Procedure Act. 


Ordering Clauses 


Accordingly it is ordered, that the 
Microband “Motion for lecve to file 
additional comments” is granted. 

This Order is issued pursuant to 
Section 4{i) of the Communications Act, 
47 U.S.C. 4{i), Section 553 of the 
Administrative Procedure Act, 5 U.S.C. 
553, and §$§ 0.91, 0.291, and 1.415(d) of 
the Commission's Rules, 47 CFR 0.91, 
0.291, 1.415(d). 

Interested parties may file comments 
on the Microband proposal on or before 
(30 days after the date of publication of 


‘this Order in the Federal Register). In 


accordance with the provisions of 

§ 1.419 of the Commission's Rules, 47 
CFR 1.419, an original and five copies of 
all comments shall be furnished the 
Commission. All comments received in 
response to this Order will be available 
for public inspection in the 
Commission's public reference room 
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located at the Commission headquarters 
in Washington, D.C. 

The Secretary shall cause this order to 
be published in the Federal Register. 
Gary M. Epstein, 

Chief, Common Carrier Bureau. 
{FR Doc. 62~11902 Filed 4-30-82; &:45 am} 
BILLING CODE 6712-01-M 


47 CFR Part 73 
(BC Docket No. 82-220; RM-3969] 


TV Broadcast Station in Green Valley, 


Arizona; Proposed Changes in Table of 
Assignments 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes the 
assignment of UHF television Channel 
46 to Green Valley, Arizona, as its first 
television assignment, in response to a 
petition filed by Stephen L. Coppock d/ 
b/a Skyline Communications Group. 


DATES: Comments must be filed on or 
before June 11, 1982, and reply 
comments on or before June 28, 1982. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Montrose H. Tyree, Broadcast Bureau, 
(202) 632-7792. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 
Television. 


In the Matter of Amendment of 
§ 73.606(b), Table of Assignments, 
Television Broadcast Stations. (Green 
Valley, Arizona) [BC Docket No. 82-220 
RM-3969] 

Adopted: April 20, 1982. 

Released: April 28, 1982. 


1. The Commission herein considers a 
petition for rule m 1 filed by 
Stephen L. Coppock d/b/a Skyline 
Communications Group (petitioner), 
which seeks the assignment of UHF 
television Channel 46 to Green Valley, 
Arizona. Petitioner stated his intention 
to apply for the channel, if assigned. 
Opposing comments were filed by 
Universal Communications 
Corporation,” to which petitioner 
responded. 

2. Green Valley (population not listed 
in the 1980 U.S. Census), in Pima County 


‘Public Notice of the petition was given on 
September 9, 1981, Report No. 1308. 
2 Universal is licensee of Station KOLD-TV, 


Tucson, Arizona, and translator Station KO7DA. 
Casa Adobes, Arizona. 
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(population 531,263),* is located 
approximately 37 kilometers (23 miles) 
south of Tucson, Arizona. Petitioner 
states that Green Valley's population is 
13,500. It has no local television service. 

3. Petitioner claims that there is a 
compelling need for a television station 
at Green Valley. It is said to be one of 
the fastest growing communities in the 
State, showing a population increase of 
approximately 17.9 percent during the 
1970s. Green Valley is described as a 
retirement community with much of its 
income derived from retirement benefits, 
stock dividends, and social security 
allotment payments. Petitioner notes 
that Green Valley’s economy is also 
enhanced by nearby open-pit copper 
mines, home building industries, local 
businesses and the Smithsonian 
Institution's Mt. Hopkins Observatory. 

4. Universal's objection to the 
proposal is premised on the fact that the 
proposed assignment would nullify its 
pending application for translator 
station KO7DA, Casa Adobes, Arizona, 
to modify its license to specity operation 
on Channel 46. Universal contends that 
while it does not object to a television 
assignment at Green Valley, it does 
object to the assignment of Channel 46 
to that community. It feels that another 
channel should be specified for Green 
Valley and suggests as an alternative 
assigning Channel 60, 61, 66 or 67 to that 
community. This alternative proposal 
would allow for the grant of its 
translator application, thereby providing 
the public with two television signals. 

5. Petitioner in reply argues that the 
Commission's regulations govering 
situations as presented in this 
proceeding clearly state that a full 
service television station takes 
precedence over an application for a 
translator assignment or over existing 
translator stations. The use of a 
broadcast frequency by a translator is a 
secondary use which must yield to a 
proposal for a full service television 
station. See Medford and Grants Pass, 
Oregon, 45 RR 2d 359-362 (1979). ° 
Petitioner urges the Commission to deny 
the opposition request and allocate 
Channel 46 to Green Valley, as 
proposed. 

6. Having considered the proposal and 
comments, we find that the public 
interest would be served by proposing 
Channel 46 for assignment to Green ~ 
Valle¥. The opposition’s focus on the 
use of that channel for its translator 
station does not present a viable 
argument. The use of a channel for 
translator service is not protected under 
our rules when such use would interfere 


8 Population figures are taken from the 1980 U.S. 
Census, Advance Report. 


with the operation of a full television 
station. See § 74.702{c)(3) of the Rules. 
The proposed assignment of Channel 46 
to Green Valley meets all spacing 
requirements, and requires no site 
restriction. 

7. Since Green Valley, Arizona, is 
located within 320 kilometers (199 miles) 
of the Untied States-Mexican border, the 
assignment of Channel 46 requires 
coordination with the Mexican 
Government. 

8. Based on the above findings we 
believe that the petitioner has made an 
adequate showing for the need of a 
television assignment to Green Valley, 
and the proposal would provide the 
community with an opportunity to 
develop a first broadcast television 
service. Comments are invited on the 
proposal to amend the Television Table 
of Assignments, § 73.606(b) of the Rules, 
with regard to the following city: 


9. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. Note: 
A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

10. Interested parties may file 
comments on or before June 11, 1982, 
and reply comments on or before June 
28, 1982, and are advised to read the 
Appendix for the proper procedures. 

11. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the Television Table of 
Assignments, § 73.606(b) of the 
Commission's Rules. See, Certification 
that Sections 603 and 604 of the 
Regulatory Flexibility Act Do Not Apply 


‘to Rule Making to Amend §§ 73.202(b), 


73.504 and 73.606(b) of the Commission’s 
Rules, 46 FR 11549, published February 
9, 1981. 

12. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Broadcast Bureau, (202) 632-7792. 
However, members of the public should 
note that from the time a Notice of 
Proposed Rule Making is issued until the 
matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission p 
such as this one, which involve Sand 


assignments. An ex parte contact is a 


message (spoken or ies concerning 


the merits of a pending rule making 
other than comments officially filed at 


the Commission or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment to 
which the reply is directed constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

Sec. 4, 303, 48 stat., as amended, 1066, 1082; 
47 U.S.C. 154, 305. 

Federal Communications Commission. 
Roderick K. Porter, 

Chief, Policy and Rules Division, Broadcast 
Bureau. 


PART 73—RADIO BROADCAST 
SERVICES 
Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(d)(1), 303(g), and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§0.204(b) and 
0.281(b)(6) of the Commission's Rules, it 
is proposed to amend the TV Table of . 
Assignments, § 73.606(b) of the 
Commission’s Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent{s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponents of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It shold also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 





proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 

. comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 


service. (See §1.420(a), (b) and (c) of the 


Commission’s Rules.) 

5. Number of Copies. In accordance 
with the provisions of Section 1.420 of 
the Commission’s Rules and 
Regulations, an original and four copies 
of all comments, reply comments, 
pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
N.W., Washington, D.C. 

{FR Doc. 82-11900 Filed 4-30-82; 8:45 am} 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[BC Docket No. 82-186; RM-3655; FCC 82- 
165] 


FM Broadcast Station Bianketing 
Interference 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Commission proposes to 

_ amend its rules to establish a specific 
signal level defining the “blanketed” 
areas around an FM broadcast station’s 
antenna. An area is “blanketed” 
whenever the station’s signal is so 
strong that it partly or completely blocks 


the reception of other broadcast stations 
on different frequencies. The proposed 
rule changes also would state the 
applicant’s responsiblity when 
interference occurs. Rules are needed to 
protect the public’s right to receive other 
stations without interference. 

DATES: Comments must be filed on or 
before June 29, 1982, and reply 
comments must be filed on or before 
July 29, 1982. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Albert S. Jarratt, Sr., Broadcast Bureau, 
(202) 632-9660. 

SUPPLEMENTARY INFORMATION: 
Comments not mailed to the above 
address may be hand delivered to the 
office of William J. Tricarico, Secretary, 
Federal Communications Commission, 
Rm. 222, 1919 M Street NW., 
Washington, D.C. 20554. 


List of Subjects in 47 CFR Part 73 
Radio Broadcasting. 


In the Matter of FM Broadcast Station 
Blanketing Interference [BC Docket No. 
82-186 RM-3655] 


Adopted: April 1, 1982. 
Released: April 23, 1982. 


Introduction 


1. This proceeding is instituted in 
response to a petition submitted by the 
Association of Federal Communications 
Consulting Engineers (AFCCE). The 
AFCCE petition requests rule changes to 
define FM “blanketed” areas and the 
licensee’s responsibility for remedying 
interference complaints within it. 

2. An area is considered to be 
blanketed whenever an FM station's 
signal strength or signal power density 
is of such magnitude that it causes 
receivers near the transmitting antenna 
to be partially or completely blocked 
from receiving other broadcast stations. 
The signal handling capability of the - 
input stages of the affected receiver are 
adversely affected by the high signal 
levels of the blanketing station. As a 
result the receiver sensitivity is reduced. 
The high signal level may also produce 
intermodulation products which may 
interfere with the reception of other 
stations. The range of the blanketing 
effect on the receiver can vary from 
slight to severe. 

3. Deficient input selectivity and 
insufficient circuit shielding contribute 
in a large manner to the receiver's 
susceptibility to blanketing effects. The 
effect varies not only from receiver 
model to receiver model but (among 
consumer grade receivers) from receiver 
to receiver of the same model. Better 
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receivers can be built at somewhat 
greater cost (however there is an 
ultimate limit to the rejection 
capabilities when cost is not a factor). 
The absence of consumer pressure for 
adequate blanketing interference 
rejection capability has resulted in a 
flood of inexpensive receivers that 
perform poorly in strong signal areas. 
While the more expensive models 
generally have better tuner selectivity 
and are therefore less susceptible, the 
receiver is not the sole determinant of 
whether blanketing occurs. The size, 
location and orientation of any external 
antenna (and signal amplifiers) 
connected to the receiver also have a 
large influence upon the blanketing 
effect. 


Background 

4. The Commission has never defined 
the FM signal strength or signal power 
density contour within which it would 
consider receivers to be affected by 
blanketing interference. Section 
73.315(e) of our rules explains that 
“[p]resent information is not sufficiently 
complete to establish blanket areas of 
FM broadcast stations.. . .” The rules 
presently state that applicants 
constructing an FM station in an area 
‘“. . . where blanketing problems may 
appear to be excessive . . . must include 
a showing concerning the availability of 
other sites. The authorization of station 
construction in areas where blanketing 
problems appear to be excessive will be 
on the basis that the applicant will 
assume full responsibility for the 
adjustment of reasonable complaints 
arising from excessively strong signals 
of the applicant's station.” 

5. Blanketed areas are clearly defined 
for AM broadcast stations as is the 
licensee’s responsibility for satisfying 
the interference complaints due to 
blanketing within the areas. Blanketing 
is considered in four separate sections 
of the AM station rules, ie.; §§ 73.14(s), 
73.24(g), 73.88 and 73.188(b)(4). Section 
73.88 defines the AM station licensee’s 
overall responsibility as follows: 

The licensee of each broadcast station is 
required to satisfy all reasonable complaints 
of blanketing interference within the 1 V/M 
contour. 


The AFCCE petition seeks an analogous 
rule section within the FM broadcast 
rules. 


Discussion 


6. The Commission regularly receives 
complaints and inquiries concerning FM 
interference. During 1979 the Field 
Operations Bureau received almost 600 
complaints about FM interference to FM 
and TV reception and over 800 such 


~ 
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complaints in 1980. Because the present 
rules do not define the licensee's areas 
of responsibility the commission has 


interference complaints. On the other 
hand, licensees may feel that the 
Commission expects them to do far too 
much to resolve interference complaints. 
Obviously a better situation is one in 


Amendment of the rules to specify a 
blanketing contour and the licensee’s 
responsibility within it would 
accomplish this. Therefore we are 
proposing revision of the FM rules along 
these lines. 

7. FM blanketing affects not only FM 
receivers but television and other 
receivers as well. Strong FM signals 
may overload the tuner of a TV receiver 
driving it into a non-linear condition so 
that the receiver itself generates its own 
interference signal on the desired 
channel.! 

8. The problem of FM blanketing is 
compounded by several factors. 
Foremost among these is the common 
practice of locating FM transmitting 
antennas in “downtown” locations as 
contrasted to the practice of locating 
AM transmitting sites outside the city of 
license. The potential for affecting larger 
numbers of receivers is increased 
because of this practice. Many FM 
stations located in center-city areas use 
antenna supporting towers that are, 
relatively speaking, not particularly tall. 
This results in a high power density in 
areas around the base-of the supporting 
tower. Where the antenna is located on 
top of a building, the overall height 
above ground may still be such that the 
signal power density is quite high at 
ground level. In addition, FM antennas 
located on top of buildings or relatively 
short towers may have adjacent 


1 AFCCE notes that FM stations in the reserved 
portion of the band particularly cause interference 
to TV Channel 6 reception. From the Commission's 


experience, this type of interference is generally due 


to a lack of adjacent channel rejection capability in 
the TV receiver. This type of interference is not 
included in this proceeding as Docket 20735 
addresses that subject. 

2The Commission's rules have encouraged the 
location of FM station antennas near the center of 
the community to be served. See §73.315(b). In 
times past this was an otherwise desirable practice 
because it insured the best coverage of the 


buildings (and any receivers located in 
them) in their main radiation lobe where 
the signal level is greatest. Also, we are 
told that some antennas have a 
substantial radiation lobe directed 
straight downward. 

9. Another factor is the practice of 


minimize multipath problems; however, 
it also tends to increase the field 
strength in areas adjacent to and below 
the transmitting antenna. The most 
egregious case occurs when a single bay 
antenna is combined with a transmitter 
having a power of 40 kW or greater. 

10. Further compounding the 
blanketing problem is the otherwise 
desirable practice of grouping several 
FM stations’ antennas 
together, for example, to take advantage 
of a desirable transmitting site.* FM 
receivers located in areas near such 
sites are more likely to experience 


‘intermodulation interference than would 


otherwise be the case due to the number 
and strength of signals present. 

11. The AFCCE petition states that 
available data indicates that 
“, . . blanketing interference problems 
are most likely to arise when the 
received undesirable FM station's signal 
stretch is 115 dBu or greater.” AFCCE 
recognizes blanketing problems can 
occur in weaker fields, however, it 
states the 115 dBu contour includes the 
“, ..more difficult and egregious 
problems.” In its discussion, AFCCE 
says that applicants should be placed 
“. . » on notice that problems arising 
from their operation will impose an 
obligation to remedy those problems 
when they occur.” In its proposed 
amendment of § 73.315({e) AFCCE 
suggests a requirement for a special 
showing similar to that now required but 
linked to population density: 


In those instances where the population 
density within the 115 dBu contour exceeds 
1,000 persons per square mile, the appliant 
will have to include a showing justifying use 
of the particular site and demonstrating that 
another site in a less densely populated area 
is not possible or is not available, or that it is 
impossible to utilize a combination of height, 
antenna gain and power which will suppress 
the 115 dBu contour. 


12. The AFCCE petition does not offer 
any data justifying the use of the 115 
dBu value to denote the blanketing 
contour. They note that this is the value 
used by the Canadian Department of 
Communications for domestic Canadian 


3In addition, the Federal Aviation Administration 
encourages the grouping of broadcast station 
antennas to minimize hazards to air traffic. 


blanketing studies but no other 
information is provided concerning it.* 

13. Based on the number of 
interference complaints received the 
Commission feels amendment of the FM 
blanketing rules is both desirable and 
necessary. This 115 dBu value suggested 
by AFCCE has not been justified as a 
specific 


for satisfying complaints. We solicit 
public and industry comments on 
whether the 115 dBu value, or some 
other value, should be adopted by the 
Commission. 

14. Three differences exist between 
the rules being proposed by the 
Commission and the petition submitted 
by the AFCCE. The first of these is the 
manner in which the 115 dBu contour is 
determined. The rules we propose 
specify that the effective radiated power 
(ERP) of the main radiation lobe be used 
in determining the blanketed area 
without considering the vertical 
radiation pattern of the antenna (or 
antenna height). It is proposed that the 
inverse distance calculation be applied 
to the main radiation lobe using the 
horizonal distance from the antenna. 
The blanketed area so defined 
establishes the limits of responsibility of 
the licensee. We realize that this 
appears to penalize the applicant/ 
licensee that uses a tall tower and/or a 
larger antenna which tends to minimize 
the blanketed area. However, the 
absence of a considerable reduction in 
public complaints will compensation the 
licensee. Further, a defined blanketing 
contour based on the 115 dBu ground 
level contour determined by using the 
antenna slant-angle radiation could fail 
to include receivers located well above 
ground level (such as in high-rise 
apartments) where the field strength 
may exceed the 115 dBu limit. 

15. The second difference is the level 
of responsibility placed on the applicant 
or licensee for satisfying complaints. 
AFCCE proposes that applicants and 


*The AFCCE petition explains that the Canadian 
procedure is to require a compiliation of the various 
frequency combinations and field strengths of all 
stations normally viewed or heard (with a minimum 
signal of 54 dBu) within the 115 dBu signal contour 
of the proposed station and also to include the 





licensees “will have a mandatory 
obligation of assuming full responsibility 
for the adjustment of reasonable 
complaints occuring within the 115 dBu 
contour”. This language is similar to that 
now contained in the rules in § 73.315(e). 
The proposal the Commission is 
advancing would place a financial 
obligation on the licensee or applicant to 
satisfy reasonable complaints within the 
115 dBu contour. Under this proposal 
licensees would bear the costs, for 
example, of equipment modification 
necessary to correct the blanketing 
problems. By placing financial 
responsibility on licensees’ shoulders, 
blanketing interference should become a 
larger consideration when decisions 
concerning transmitter sites, transmitter 
output powers, and antennas are being 
made. 

16. The third difference between the 
AFCCE proposal and the Commission's 
is the absence of a requirement for a 
showing in situations where licensees or 
applicants desire to locate their 
transmitter sites in areas of high 
population density. We feel the showing 
is an unnecessary burden on both 
applicants and the Commission since 
the licensee bears the ultimate 
responsibility for satisfying interference 
complaints in any event. Because the 
Commission's proposal includes a 
financial burden under the definition of 
responsibility, the showing becomes 
even more unnecessary. In our view, 
licensees should be free to select any 
site, transmitter power, and antenna 
(within their authorized class) so long as 
they bear the entire responsibility for 
their decisions. Certainly they should 
bear any costs associated with 
correcting interference engendered by 
their decisions. For this reason, we see 
no need to burden either applicants or 
the Commission with superfluous 
showings. 

17. We recognize that sometimes a 
more densely populated site may offer 
advantages in providing service to the 
public. Since under the proposed rules a 
station must bear the responsibility of 
resolving cases of blanketing 
interference, we think it advisable that 
each station, rather than the 
Commission, balance these 
considerations in choosing its 
transmitting site. 

18. Because more severe blanketing 
interference may occur when two or 
more stations share a common antenna 
tower or nearby sites, the FCC is 
requesting comments on appropriate 
procedures for establishing 
responsibility among the stations to 
correct the complaints in such cases. For 
example, when two or more stations 


share the same antenna/tower/location, 
would it be practical to determine the 
blanketed area by summing the power 
(ERP) in the main radiation lobe of each 
station? Alternatively, should the 
proposed 115 dBu blanketing level be 
modified downward when the signal of 
more than one station contributes to the 
blanketing interferance potential? 
Should each co-located station installed 
concurrently be jointly responsible for 
resolving interference complaints in the 
larger blanketed area? Should a station 
joining existing stations at a given 
location be responsible for all additional 
interference complaints in the entire 
area calculated by using the total 
radiated power? When transmitting 
stations are in close proximity, each 
station's signal can cause spurious 
emissions to be generated within and 
radiated from the transmission system 
of the other statons. It may be necessary 
to install special filters in the antenna 
systems of each station. Although the 
Commission holds each station 
responsible for the suppression of 
spurious emissions from its own 
equipment, should stations proposing to 
locate near previously authorized 
stations be responsible for not only 
installing any required filtering at the 
existing station(s), but also resolving all 
listener interference complaints? Should 
the proposed rule apply to licensees 
where, for example, the blanketing 
problem is created by events such as 
people moving into the blanketed area 
subsequent to the station’s 
establishment in that area? We welcome 
comments on whether or not the 
proposed blanketing rule should apply 
to other circumstances. Current data 
leads us to believe that the vast majority 
of existing licensees have resolved 
almost all blanketing complaints 
satisfactorily even farther from the 
transmitting site than the proposed 
blanketing rule requires. However, in 
the rare instance in which a current 
licensee has failed to satisfactorily 
resolve blanketing complaints within 
that area encompassed by the proposed 
blanketing rule, should the blanketing 
rule is applicable to such licensees or 
should these licensee sitautions be 
“grandfathered”? 

19. Finally, this Notice does not 
address hazardous radiation (to 
humans). General Docket No. 79-144, 
adopted June 7, 1979, addresses the 
responsibility of the Commission to 
consider the biological effects of radio 
frequency radiation when authorizing 
transmitting devices. 

20. Regulatory Flexibility Act of 
Initial Analysis 
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I. Reason for action. Action is needed 
because of the apparent increase in 
intrerference complaints. The increasing 
number of FM stations and the practice 
of co-locating higher-power stations 
within denser populated center-city 
areas, contribute to the potential for 
blanketing interference. The present 
rules lack the specificity necessary to 
insure licensee's resolve blanketing 
problems arising from their operations. 

II(a). The objective. The objective is to 
establish the appropriate blanketing 
signal level in order to define the area of 
responsibility of the licensee. 

II(b). Legal basis. Action is proposed 
in accordance with Section 303 (f) and 
(r) of the Communications Act of 1934 in 
order that stations may operate free 
from harmful interference within their 
service areas. 

Ill. Description, potential impact and 
number of small entities affected. The 
proposed rule change would clarify the 
FM station licensee's responsibility for 
correcting blanketing interference in the 
area around FM transmitters. At the 
maximum power permitted for Cass C 
stations, this would include only a 2.45 
mile radius around the station. The 
proposed rule would apply to all FM 
station applicants and existing 
licensees. At the present time there are 


- approxiamtely 4,400 FM stations 


licensed and on the air. This figure 
incldues both educational and 
commercial licensees. In a worst case 
stituation a station could have to 
relocate or raise its antenna height to 
resolve interference problems. 

IV. Recording, record keeping and 
other compliance requirements. All FM 
stations would be required to satisfy 
blanketing interference complaints 
within the specified signal strength 
contour. 

V. Federal rules which overlap, 
duplicate or conflict with this rule. 
None. 

VI. Any significant alternative 
minimizing impact on small entities and 
consistent with stated objectives. The 
Commission's alternative is to maintain 
the status quo which does not define the 
blanketed area. 


Filing Responses To This Notice 


21. For purposes of this non-restricted 
Notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a Public Notice is 
issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting or 
until a final order disposing of the 





Federal Register / ‘/ol. 47, No. 85 / Monday, May 3, 1982 / Proposed Rules 


matter is adopted by the Commission, 
whichever is earlier. In general, an ex 
parte presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 
Commission's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully convered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, Section 1.1231 
of the Commission's rules, 47 CFR 
1.1231. 

22. Accordingly, pursuant to authority 
found in Sections 4{i) and 303(g) and (r) 
of the Communications Act of 1934, as 
amended, it is proposed to amend Part 
73 of the Commission's Rules and 
Regulations as set forth in the attached 
Appendix. 

23. Pursuant to applicable procedures 
set forth in § 1.415 of the Commission's 
Rules, interested parties may file 
comments on or before June 29, 1982, 
and reply comments on or before July 29, 
1982. All relevant and timely comments 
and reply comments will be considered 
by the Commission before further action 
is taken in this proceeding. The 
Commission may also consider any 
other relevant information brought to its 
attention. 

24, In reaching its decision, the 
Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a written 
summary indicating the nature and 
source of such information is placed in 
the public file, and provided that the fact 
of the Commission's reliance on such 
information is noted in the Report and 
Order. In accordance with the provision 
of § 1.419 of the FCC’s rules and 
regulations, an original and 5 copies of 
all comments, replies or other 
documents filed in this proceeding shall 
be furnished to the FCC. Participants 
filing the required copies who also 


desire that each Commissioner receive a 
personal copy of the comments may file 
an additional 6 copies. Members of the 
general public who wish to express their 
interest by participating informally in 
this proceeding may do so by submitting 
one copy of their comments, without 
regard to form, provided that RM-3655 is 
specified in the heading. Such informal 
participants who desire that responsible 
members of the staff receive a personal 
copy may file an additional 5 copies. 
Responses will be available for public 
inspection during regular business hours 
in the Commission’s Public Reference 
Room (Room 239) at its headquarters in 
Washington, D.C. (1919 M Street, NW.). 
Further information concerning this 
proceeding may be obtained from Albert 
S. Jarratt, Sr., Broadcast Bureau 202- 
632-9660. 

(Secs. 4, 303, 48 stat., as amended, 1066, 1082; 
(47 U.S.C. 154, 303)} 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 


PART 73—RADIO BROADCAST 
SERVICES 


Appendix 

1. It is proposed to amend § 73.310 of 
the Commission’s rules by adding a new 
definition for FM Blanketing in 
alphabetical sequence in | paragraph (a) 
to read as follows: 


§73.310 Definitions. 


* * ” * * 


FM Blanketing. Blanketing is that 
form of interference to the reception of 
other broadcast stations which is 
caused by the presence of an FM 
broadcast signal of 115 dBu (562 mV/m) 
or greater signal strength in the area 
adjacent to the antenna of the 
transmitting station. The 115 dBu 
contour is referred to as the blanketing 
contour and the area within this contour 
is referred to as the blanketed area. 


* * * * * 


2. It is proposed to amend § 73.315 of 
the Commission’s rules by revising 
paragraph (e) to read as follows: 


§73.315 Transmitter location. 


* + * * * 


(e) Areas adjacent to the transmitting 
antenna that receive a signal with a 
strength of 115 dBu (562 mV/m) or 
greater will be assumed to be blanketed. 
In determining the blanketed area, the 
115 dBu contour is determined by 
calculating the inverse distance field 
using the effective radiated power of the 
maximum radiation lobe of the antenna 
without considering its vertical radiation 
pattern or height above average terrain. 


(1) The distance to the 115 dBu 
contour is determined using the 
following equation: 

D (in kilometers)=0.394VP 

D (in miles)=0.245VP 

Where P is the Effective Radiated 
Power (ERP) in the horizonal plane in 
kW. - 


(2) Applicants choosing a transmitter/ 
antenna location within a densely 
populated area do so at their own 
financial risk, as they will be required to 
satisfy all reasonable blanketing 
interference complaints without cost to 
the complainant. This requirement 
specifically does not include 
malfunctioning or mistuned receivers, 
improperly installed antenna systems, 
use of high gain antennas or antenna 
booster amplifiers and non-RF devices 
such as tape recorders or hi-fi amplifiers 
(phonographs). 

3. It is proposed to amend the 
Commission’s Rules by adding a new 
§ 73.326 to read as follows: 


§73.326 FM bianketing interference. 

The licensee or permittee of each FM 
broadcast station is required to resolve 
all reasonable complaints of blanketing 
interference within the 115 dBu contour - 
without cost to the complainant (except 
as provided in § 73.315(e){2)). 

[FR Doc. 82-11901 Filed 4-90-82; 8:45am} 
BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 652 
Atlantic Surf Clam and Ocean Quahog 
Fisheries 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of proposed reopening of 
surf clam closed area and public 
hearing; request for comments. 


SUMMARY: NOAA proposes to reopen 
portions of the area currently closed to 
surf clam fishing off Atlantic City, New 
Jersey, and invites public review and 
comment on the proposal. A hearing is 
scheduled to permit presentation of 
additional information about the sub- 
areas and discussion of alternatives. 
The proposal identifies the alternative 
sub-areas to be reopened and the 
conditions under which fishing may be 
conducted in the area selected. 
EFFECTIVE DATE: Comments will be 
accepted through June 11, 1982. The - 
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public hearing will be held from 7:00 
p.m. to 9:00 p.m. 

appress: Comments should be sent to: 
Management Division, Northeast 
Region, National Marine Fisheries 
Service, State Fish Pier, Gloucester, 
Massachusetts 01930-3097. The public 
hearing will be in Room CC-103 at the 
Richard Stockton State College in 
Pomona, New Jersey. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Nicholls, Plan Coordinator; 617- 
281-3600. . 
SUPPLEMENTARY INFORMATION: 
Amendment 3 to the Fishery 
Management Plan for Surf Clam and 
Ocean Quahog Fisheries was 
implemented by final regulations 
published on January 29, 1982 (47 FR 
4268). One provision of the regulations 
directs the Secretary to publish notice of 
any proposed action to reopen and area 
closed to surf clam fishing under the 
provisions of 50 CFR 652.23. Reopened 
areas are managed separately from the 
rest of the fishery until catch per unit of 
effort in the areas is comparable to the 
catch per unit of effort in the general 
fishery. 

The closure area off Atlantic City was 
expanded on January 7, 1981 (46 FR 
1714), due to concentrations in that area 
of undersized clams. A special study of 
the closed area, conducted during the 
summer of 1981, evaluated the 
abundance and size composition of surf 
clams within the area. That information 
was used by the Mid-Atlantic Fishery 
Management Council to identify sub- 
areas that would meet the criteria for 
reopening, and to access the amount of 
surf clams that could be harvested from 
such areas during 1982. The overall 
quota for surf clams in the mid-Atlantic 
area in 1982 was established with the 
expectation that a contribution to total 
harvest would come from reopening 
parts of the closed area (47 FR 141158). 
The Council recommended that a sub- 
area on the southeasterly edge of the 
closed area be opened, for the period 
from October 1 through December 31 of 
1982. The sub-area identified by the 
Council is bounded by straight lines 
connecting the following coordinates: 
39°13.04'N., 74°21.30'W. 
39°15.40'N., 74°23.80’W, 
39°19.25'N., 74°17.93'W. 


39°17.00'N., 74°15.35'W. 
39°13.04'N., 74°21.30'W. 


The Regional Director has examined 
the survey information and has 
developed an alternative proposal for 
consideration. Public comment on each 
proposal will be evaluated, and a final 
decision to open either of these sub- 
areas, or a modified sub-area, will be 
issued after the end of the comment 
period. The Regional Director’s proposal 
is intended to make‘available slightly 
more surf clams than the 
recommendation from the Council. It is 
also designed to establish boundaries 
that are less complicated and that would 
therefore be more readily adhered to by 
fishermen and more easily monitored by 
enforcement officials. Both proposals 
meet the criteria for reopening areas as 
established by 50 CFR 652.23(b)(2)(i). 
The alternative area is bounded by 
straight lines connecting the following 
coordinates: 
39°15.50’N., 74°30.00’'W. 
39°21.10'N., 74°21.80’W. 
39°19.90'N., 74°12.20’'W, 
39°11.60'N., 74°23.50’W. 
39°15.50'N., 74°30.00"W. 


This area is essentially a triangular 
shape taken from a portion of the 
original closed area. The shoreward 
boundary of the areas remaining closed 
continues to be the limit of the territorial 
sea of the State of New Jersey. 

Section 652.23(b)(3) requires the 
Secretary to control harvest from 
reopened areas and authorizes the 
Regional Director to use any of several 
control mechanisms for that purpose. 
Section 652.23(c) requires the Secretary 
to publish notice of proposed control 
mechanisms. This area reopening will 
initially include two harvest controls on 
fishermen. First, vessel operators will be 
required to advise the Regional Director, 
through the area law enforcement 
officer, of their intent to fish in the 
reopened area. The second requirement 
is a restriction on allowable fishing time 
in the reopened area. Vessel operators 
will be allowed to exchange regular 
authorized fishing periods for fishing 
periods within the reopened area by 
requesting new letters of authorization. 
As a preliminary estimate, from one- 
quarter (presently twelve hours per two 
weeks) to one-half (presently twelve 
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hours per week) of the authorized 
fishing time may be designated, at the 
operator’s option, for use in the 
reopened area. This estimate may be 
readjusted upward or downward after 
the public review period to reflect 
additional information about the 
abundance of surf clams in the area or 
any reduction or increase in the 
allowable surf clam fishing time in the 
mid-Atlantic area. 

The Regional Director is especially 
interested in the public response to an 
alternative schedule for reopening 
whatever area is designated, 
particularly the alternative of reopening 
as early as August 1, 1982. 

Comments on this proposal are 
invited through June 11. A public hearing 
will be conducted from 7:00 p.m. to 9:00 
p.m. on June 4, 1982, in Room CC-103 at 
the Richard Stockton State College in 


Pomona, New Jersey, to present 


information about the proposals and to 
discuss alternatives both to the areas 
proposed and the control mechanisms 
and ranges identified here. Charts 
showing alternative areas, and the latest 
resource survey information, will be 
available, The Regional Director will 
review the results of the hearing and 
any comments received during the 
comment period. The Secretary will then 
publish a final notice defining the area 
and specifying any restrictions on 
harvest within the area. 


Other Matters 


This action is taken under the 
authority of 50 CFR 652.23 and is taken 
in compliance with Executive Order 
12291. The action is covered by the 
certification for Amendment 3, under the 
Regulatory Flexibility Act, that the 
authorizing regulations do not have a 
significant economic impact on a 
substantial number of small entities. 


(16 U.S.C. 1801 et seq.) 
List of Subjects in 50 CFR Part 652 


Fish, Fisheries. 
Dated: April 28, 1982. 
Robert K. Crowell, 
Deputy Executive Director, National Marine 
Fisheries Service. 
[FR Doc. 82-11997 Filed 4-30-82; 8:45 am] 
BILLING CODE 3510-22-M 





Notices 


This section of the FEDERAL REGISTER 


applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Federal Grain Inspection Service 


Official Designation of the Alaska 
Department of Natural Resources, 
Division of Agriculture (AK), and 
Assignment of Geographic Area 


AGENCY: Federal Grain Inspection - 
Service, USDA. 


ACTION: Notice. 


SUMMARY: This notice announces the 
selection of the Alaska Department of 
Natural Resources, Division of 
Agriculture (Alaska), for designation as 
an official agency responsible for 
providing inspection services under the 
U.S. Grain Standards Act, as amended 
(7 U.S.C. 71 et seq.) (Act). This notice 
also announces assignment of 
geographic area to Alaska. 


EFFECTIVE DATE; June 1, 1982. 


ADDRESS: James R. Conrad, Chief, 
Regulatory Branch, Compliance 
Division, Federal Grain Inspection 
Service, U.S. Department of Agriculture, 
1400 Independence Avenue, SW., Room 
2405 Auditors Building, Washington, DC 
20250, telephone (202) 447-8525. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Secretary's Memorandum 1512-1; 
therefore the Executive Order and 
Secretary's Memorandum do not apply 
to this action. 


The November 30, 1981, issue of the 
Federal Register (46 FR 58268) contained 
a notice from the Federal Grain 
Inspection Service (FGIS) requesting 
applications for designation as the 
agency to provide official inspection 
services within the State of Alaska, 
excluding export port locations. 


Applications were to be postmarked by 
December 28, 1981. 

FGIS announced the name of the 
applicant for designation and requested 
comments on same in the January 29, 
1982, issue of the Federal Register (47 FR 
4472). Comments were to be postmarked 
by March 30, 1982. 

No comments were received regarding 
the application for designation by 
Alaska (the only applicant) as the 
official agency in the area cited in the 
November 30 issue of the Federal 
Register. 

After considering all available 
information in relation to the criteria for 
designation in section 7(f}(1)(A) of the 


‘ Act, and in accordance with section 


7(£)(1)(B), it has been determined that 
Alaska is able to provide official 
services in the geographic area for 
which it applied. This assigned area is 
the entire State of Alaska, excluding 
export port locations. 

Effective June 1, 1982, and terminating 
May 31, 1985, the responsibility for 
providing official inspection services in 
the geographic area as specified above 
will be assigned to Alaska. 

A specified service point for the 
purpose of this notice is a city, town, or 
other location specified by an agency for 
the conduct of official inspection and 
where the agency and one or more of its 
licensed inspectors is located. In 
addition to the specified service points 
within the assigned geogrphic area, the 
agency will provide official inspection 
services not requiring a licensed 
inspector to all locations within its 
geographic area. 

Interested persons may contact the 
Regulatory Branch, specified in the 
address section of this notice, to obtain 
a list of the specified service points. 
Interested persons may also obtain a list 
of the specified service points by 
contacting the agency at the following 
address: Alaska Department of Natural 
Resources, Divison of Agriculture, Pouch 
A, Wasilla, AK 99687. 


(Sec. 8, Pub. L. 94-582, 90 Stat. 2873 (7 U.S.C. 
79)) 
Dated: April 12, 1982. 
J. T. Abshier, 
Director, Compliance Division. 
[FR Doc, 82-11878 Filed 4-30-82; 8:45 am] 
BILLING CODE 3410-EN-M 


Federal Register 
Vol. 47; No. 85 


Monday, May 3, 1982 


Renewais of Designation of the Little 
Rock Grain Exchange Trust (AR) and 
ae 


AGENCY: Federal Grain Inspection 
Service. 
ACTION: Notice. 


SUMMARY: This notice announces the 
renewals of designation of the Little 
Rock Grain Exchange Trust (Little Rock) 
and Memphis Grain and Hay 
Association (Memphis), as official 
agencies responsible for providing 
inspection services under the U.S. Grain 
Standards Act, as amended (7 U.S.C. 71 
et seq.) (Act). 

EFFECTIVE DATE: June 1, 1982. 


ADDRESS: James R. Conrad, Chief, 
Regulatory Branch, Compliance 
Division, Federal Grain Inspection 
Service, U.S. Department of Agriculture, 
1400 Independence Avenue, SW., Room 
2405 Auditors Building; Washington, DC 
20250, telephone (202) 447-8525. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Secretary's Memorandum 1512-1; 
therefore the Executive Order and 
Secretary’s Memorandum do not apply 
to this action. 

The November 30, 1981, issue of the 
Federal Register (46 FR 58268) contained 
a notice from the Federal Grain 
Inspection Service (FGIS) announcing 
that Little Rock and Memphis’ 
designations would terminate on May 
31, 1982, and requesting applications for 
designation as the agency to provide 
official inspection services within each 
specified assigned area. Applications 
were to be postmarked by December 28, 
1981. 

FGIS announced the names of the 
applicants for designation for each 
agency and requested comments on 
same in the January 29, 1982, issue of the 
Federal Register (47 FR 4471). Comments 
were to be postmarked by March 30, 
1982. j 

Favorable comments were received 
regarding the renewals of designation of 
Little Rock and Memphis (the only 
applicants for each respective 
designation) as the official agency in 





each area cited in the November 30 

issue of the Federal Register. 

After considering all available 
information in relation to the criteria for 
designation in Section 7(f)(1)A) of the 
Act, and in accordance with Section 
7(£)(1)(B), it has been determined that 
Little Rock and Memphis are able to 
provide official services in the 
geographic area for which their 
designation is being renewed. Each 
assigned area is the entire geographic 
area as described in the November 30 
issue of the Federal Register. 

Effective June 1, 1982, and terminating 
May 31, 1985, the responsibility for 
providing official inspection services in 
each geographic area as specified above 
will be assigned to Little Rock and 
Memphis, respectively. 

A specified service point for the 
purpose of this notice is a city, town, or 
other location specified by an agency for 
the conduct of official inspection and 
where they agency and one or more of 
its licensed inspectors is located. In 
addition to the specified service points 
within the assigned geographic area, the 
agencies will provide official inspection 
services not requiring a licensed 
inspector to all locations within their 
geographic area. 

Interested persons may contact the 
Regulatory Branch, specified in the 
address section of this notice, to obtain 
a list of the specified service points. 
Interested persons may also obtain a list 
of the specified service points by 
contacting the agencies at the following 
addresses: 

Little Rock Grain Exchange Trust, 600 
Olive Street, Bldg. B, North Little 
Rock, AR 72114. 

Memphis Grain and Hay Association, 


1390 Channel Avenue, P.O. Box 13302, © 


Memphis, TN 38113. 
(Sec. 8, Pub. L. 94-582, 90 Stat. 2873 (7 U.S.C. 
79)) 
Dated: April 12, 1882. 
J. T. Abshier, 
Director, Compliance Division. 
{FR Doc..82~11912 Filed 4-90-82; 8:45 am} 
BILLING CODE 3410-EN-M 


Termination of Designations of the 
Los Angeles Grain Inspection Service, 
Inc. (CA), and Peoria Grain Inspection 
Service, Inc. (IL) 

AGENCY: Federal Grain Inspection 
Service. 

ACTION: Notice. 


SUMMARY: This notice announces that 
the designations of two official agencies 
will terminate, in accordance with the 
U.S. Grain Standards Act, as amended, 
on October 31, 1982, and requests 


applications from parties interested in 
being designated as agencies to conduct 
official inspection services in the 
geographic areas currently serviced by 
each of the two agencies. The official 
agencies are the Los Angeles Grain 
Inspection Service, Inc., and Peoria 
Grain Inspection Service, Inc. 


DATE: Applicantions to be postmarked 
on or before June 2, 1982. 

ADDRESS: James R. Conrad, Chief, 
Regulatory Branch, Compliance 
Division, Federal Grain Inspection 
Service, U.S. Department of Agriculture, 
1400 Independence Avenue, SW., Room 
2405 Auditors Building, Washington, DC 
20250, telephone (202) 447-8525. All 
applications submitted pursuant to this 
notice will be made available for public 
inspection at the above address during 
regular business hours. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Secretary's Memorandum 1512-1; 
therefore the Executive Order and 
Secretary's Memorandum do not apply 
to this action. 


Section 7(f)(1) of the U.S. Grain 
Standards Act, as amended (7 U.S.C. 71 
et seq., at 79(f)(1)) (Act), specifies that 
the Administrator of the Federal Grain 
Inspection Service is authorized, upon 
application by any qualified agency or 
person, to designate such agency or 
person to perform official inspection 
services after a determination is made 
that the applicant is better able than any 
other applicant to provide official 
inspection services in an assigned 
geographic area. 

Los Angeles Grain Inspection Service, 
Inc. (Los Angeles), 1625 Bluff Road, 
Montebello, CA 90640, was designated 
as an official agency under the Act for 
the performance of official grain 
inspection functions on July 19, 1979. 
Peoria Grain Inspection Service, Inc. 
(Peoria), 330'S.W. Washington Street, 
2nd Floor, Peoria, IL.61602, was 
designated as an official agency under 
the Act for the performance of official 
grain inspection functions on August 16, 
1979. The agencies’ designations will 
terminate on October 31, 1982. This date 
reflects administrative extensions of 
official agency designations as 
discussed in the July 16, 1979, issue of 
the Federal Register (44 FR 41275). 
Section 7(g)(1) of the Act states 
generally that designations of official 
agencies shall terminate no Jater than 
triennially and may be renewed 
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according to the criteria and procedures 
prescribed in the Act. 

The geographic area presently 
assigned to Los Angeles in the State of 
California pursuant to Section 7(f)(2) of . 
the Act and which is the geographic 
area that may be assigned to the 
applicant selected for designation 
inchudes the following: 

Bounded: on the North by the Angeles 
National Forest southern boundary from 
State Route 2 east; the San Bernadino 
National Forest southern boundary east 
to State Route 79; 

Bounded: on the East by State Route 
79 south to State Route 74; 

Bounded: on the South by State Route 
74 west-southwest to Interstate 5; 
Interstate 5 northwest to Interstate 405; 
Interstate 405 northwest to State Route 
55; State Route 55 northeast to Interstate 
5; Interstate 5 northwest to State Route 
91; State Route 91 west to State Route 
11; and 

Bounded: on the West by State Route 
11 north to U.S. Route 66; US. Route 66 
west to Interstate 210; Interstate 210 
northwest to State Route 2; State Route 
2 north to the Angeles National Forest 
boundary. 3 

The geographic area presently 
assigned to Peoria in the State of Illinois 
pursuant to Section 7{f}(2) of the Act and 
which is the geographic area that may 
be assigned to the applicant selected for 
designation is the following: 

Bounded: on the North by the northern 
Stark County line to Marshall County; 
the northern Marshall County line to 
Putnam County; the western Putnam 
County line north to State Route 29; 
State Route 29 north to Interstate 180; 
Interstate 180 east to State Route 26; 

Bounded: on the East by State Route 
26 south to State Route 116; State Route 
116 south to Interstate 74; Interstate 74 
southeast to State Route 121; State 
Route 121 south to State Route 10; 

Bounded: on the South by State Route 
10 west to Mason County; the eastern 
and southern Mason County lines west 
to the Illinois River; the Illionis River 
northeast to Fulton County; the southern 
Fulton County line; and 

Bounded: on the West by the western 
and northern Fulton County lines to 
Peoria County; the western Peoria and 
Stark County lines. 

Interested parties, including Los 
Angeles and Peoria, are hereby given 
opportunity to apply for designation as 
the official agency for each respective ° 
specified geographic area, as described 
above, under the provisions of Section 
7(f) of the Act and § 800.196(b) of the 
regulations issued thereunder. The 
designations in each specified 
geographic area are for the period 
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beginning November 1, 1982, and 
terminating October 31, 1985. Parties 
wishing to apply for either of these 
designations should contact the Chief, 
Regulatory Branch, Compliance 
Division, at the address listed above for 
appropriate forms and information. 
Applications must be postmarked not 
later than June 2, 1982 to be eligible for 
consideration. 

In making a determination as to which 
applicant will be designated to provide 
official inspection services in the 
geographic areas, consideration will be 
given to all applications submitted and 
all other information available. 


(Sec..8, Pub. L. 94-582, 90 Stat. 2873 (7 U.S.C. 
79)) 
Date: April 12, 1982. 
J. T. Abshier, 
Director, Compliance Division. 
(FR Doc. 82-11913 Filed 4-30-82; 8:45 am] 
BILLING CODE 3410-EN-M 


ARMS CONTROL AND DISARMAMENT 
AGENCY 


Extension of Hubert H. Humphrey 
Fellowship Application Deadline 


As previously announced in the 
Federal Register (46 FR 56838, corrected 
at 46 FR 57334), the U.S. Arms Control 
and Disarmament Agency is conducting 
a competition for one year Hubert H. 
Humphrey Fellowships in arms control 
and disarmament for the period 
beginning September, 1982. The 
fellowships will support unclassified 
doctoral dissertation research in the 
field. Law candidates for the Juris 
Doctor or any higher degree are also . 
eligible, if they are writing a substantial 
paper in partial fulfillment of degree 
requirements. The fellowship stipends 
for Ph.D. candidates will be $5,000, plus 
applicable tuition and fees up to a 
maximum of $3,400. Stipends and tuition 
for law candidates will be prorated 
according to the credits given for the 
research paper. Fellows must be citizens 
or nationals of the U.S. and degree 
candidates at a U.S. university. The 
application deadline for the awards has 
been extended from February 22, 1982 to 
May 30, 1982, and announcement of final 
selection will be made shortly 
thereafter. For information and 
application materials write: Hubert H. 
Humphrey Fellowship Program, Office 
of Congressional and Public Affairs, U.S. 
Arms Control and Disarmament Agency, 
Washington, D.C. 20451. 


Dated: April 27, 1982. 
Joseph D. Lehman, 
Public Affairs Advisor. 
[FR Doc. 82~11887 Filed 4-30-82; 6:45 am] 
BILLING CODE 6820-32-M 


CENTRAL INTELLIGENCE AGENCY 


Privacy Act of 1974; Proposed 
Amendment of the Statement of 
General Routine Uses of the Systems 
of Records 


AGENCY: General Intelligence Agency. 


ACTION: Proposed amendment of the 
statement of general routine uses of the 
systems of records. 


SUMMARY: This proposed amendment 


adds one new general routine use and 
revises four of the existing six general 
routine uses and is applicable to all of 
the CIA systems of records (last 
published in full text in the Federal 
Register, Vol. 40, No. 168, p. 39778). With 
the exception of the proposed general 
routine use number 1, the amendment 
makes technical revisions in four of the 
remaining six uses. Proposed general 
routine use number 1 is intended to 
enable the CIA to fulfill its lawful 
functions pursuant.to applicable law in 
a more effective manner. 

DATES: Written comments should be 
submitted at the earliest possible date, 
but no later than June 2, 1982 in order to 
enable the Agency to have an 
opportunity to review them. The routine 
uses will become effective July 2, 1982 
unless the Agency publisiies a notice to 
the contrary. 


‘ ADDRESS: Send written comments to: 


Chief, Information and Privacy Division, 
Central Intelligence Agency, 
Washington, DC 20505. 

FOR FURTHER INFORMATION CONTACT: 
Emilio Jaksetic, Phone: (703) 351-7521. 
SUPPLEMENTARY INFORMATION: The 
addition of the first proposed general 
routine use is intended to state an 
obvious proposition: That records 
contained in systems of records 
maintained by the CIA to enable it to 
carry out its responsibilities under the 
National Security Act of 1947, as 
amended, and the Central Intelligence 
Agency Act of 1949, as amended, and 
other federal statutes, Executive orders, 
nation! security directives, or 
regulations or procedures promulgated 
pursuant thereto, will be disclosed as a 
routine use whenever such disclosure is 


. Necessary or appropriate to enable the 


CIA to fulfill its lawful functions. 
Nothing in the Privacy Act or its 
legislative history indicates that 
Congress intended the routine use 


provisions of the Act to interfere with, 

or otherwise constitute a barrier to, the 
ability of Federal agencies to carry out 
their lawful functions. : 

The addition of the phrase “or relates 
to” to the second general routine use 
(formerly number 1) is made to clarify 
an ambiguity. Where a record 
containing information that indicates a 
violation or potential violation of law is 
disclosed to the appropriate agency, it 
may.be necessary or appropriate to ~ 
disclose other related records to the 
appropriate agency to enable it to 
understand, interpret or otherwise act 
upon the information that indicates a 
violation or potential violation of law. 
Addition of the phrase “or charged with 
the responsibility to take appropriate 
administrative action” to the second 
general routine use is made to clarify the 
types of entities to which disclosures 
will be made concerning actual or 
potential violations of law. Substitution 
of the word “disclosed” for the word 
“referred” is an amendment of a 
nonsubstantive nature and requires no 
explanation. 

Substitution of the phrase 
“performance of the Agency’s 
acquisition functions” for the phrase 
“letting of a contract” in the third 
general routine use (formerly number 2) 
is an amendment of a nonsubstantive 
nature and requires no explanation. 

The amendment made to the fourth 
general routine use (formerly number 3) 
is intended to bring this general routine 
use statement into conformity with the 
language of the third general routine use 
(formerly number 2) in order to provide 
for a more uniform standard for 
disclosure. Substitution of the phrase 
“entity” for “agency” is a technical 
amendment of a nonsubstantive nature 
and requires no explanation. 

The addition of the phrase “or special 
access” to the third and fourth general 
routine uses (formerly number 2 and 3, 
respectively) is made to distinguish the 
types of security approvals granted by 
the Agency. A security clearance 
represents formal determination that an 
individual is authorized access, on a 
“need-to-know” basis, to a specific level 
of classified information. A special 
access is required for access to certain 
types of classified information 
irrespective of its level of classification. 
Accordingly, addition of the phrase “or 
special access” is an amendment of a 
nonsubstantive nature. 

The amendment made to the fifth 
general use (formerly number 4) is a 
technical amendment. To the extent that 
records may be disclosed in the course 
of presenting evidence in a legal 
proceeding, such disclosures are, of 





course, made pursuant to statutes or 
regulations governing the conduct of 
such proceedings. Furthermore, because 
parties in legal proceedings are not 
always represented by legal counsel, it 
may be necessary to make disclosures 
to the parties themselves or to their non- 
attornery ps am or agents. 
Acco this proposed amendment 
is intended to explicitly recognize that 
CIA records will be disclosed, as a 
routine use, to appropriate parties when 
necessary or appropriate to Agency 
participation in legal proceedings. 

The sixth and seventh general uses 
(formerly numbers 5 and 6) remain 
unchanged. 

For the reasons set out in the 
preamble and pursuant to Privacy Act of 
1974(5 U.S.C. 552a), this Agency 
proposed to amend the statement of 
general routine uses as stated below: 

The following routine uses apply to, 
and are incorporated by reference into, 
each system of record maintained by the 
CIA: 

1. A record from this system of 
records may be disclosed, as a routine 
use, to a federal, state or local agency, 
other appropriate entities or individuals, 
or, through established liaison channels, 
selected foreign governments whenever 
such disclosure is necessary or 
appropriate fo enable the Central 
Intelligence Agency to carry out its 
responsibilities under any federal 
statute, Executive order, national 
security directive, or any regulations or 
procedures promulgated pursuant 
thereto. 

2. In the event that a system of 
records maintained by the Central 
Intelligence Agency to carry out its 
functions indicates, or relates to, a 
violation or potential violation of law, 
whether civil, criminal or regulatory in 
nature, and whether arising by general 
statute or particular program pursuant 
thereto, the relevant records in the 
system of records may be disclosed, as a 
routine use, to the appropriate agency, 
whether federal, state, local or foreign, 
charged with the responsibility of in- 
vestigating or prosecuting such 
violation, or charged with the 
responsibility to take appropriate 
administrative action, or charged with 
enforcing or implementing the statute, or 
rule, regulation or order issued pursuant 
thereto. 

3. A record from this system of 
records may be disclosed, as a routine 
use, to a federal, state or local agency 
maintaining civil, criminal or other 
relevant enforcement information or 
other pertinent information, such as 
current licenses, if necessary to obtain 

‘information relevant to a Central 


Intelligence Agency decision concerning 


the hiring or retention of an employee, 
the issuance of a security clearance or 
special access, or the performance of the 
Agency’s acquisition functions. 

4. A record from this system of 
records may be disclosed, as.a routine 
use, to a federal, state, or local agency, 
or other appropriate entities or 
individuals, in connection with the 
hiring or retention of an employee, the 
issuance of a security clearance or 
special access, the reporting or an 
investigation of an employee, the letting 
of a contract, of the issuance of a 
license, grant or other benefit, to the 
extent that the information is relevant 
and necessary to the entity’s decision on 
the matter. 

5. A record from this system of 
records may be disclosed, as a routine 
use, in the course of presenting evidence 
to a court, magistrate or administrative 
tribunal, including disclosures to 
opposing parties or their counsel or 
other representatives in the course of 
settlement negotiations, and disclosures 
made pursuant to statutes or regulations 
governing the conduct of such 
proceedings. 

6. A record from this system of 
records may be disclosed to the Office 
of Management and Budget in 
connection with the'review of private 
relief legislation, as set forth in OMB 
Circular No. A-19, at any siage of the 
legislative coordination and clearance 
process as set forth in that Circular. 

7. A record from a system of records 
may be disclosed, as a routine use, to 
NARS (GSA) in records management 
inspections conducted under the 
authority of 44 U.S.C. 2904 and 2906. 


Harry E. Fitzwater, 

Deputy Director for Administration. 
[FR Doc. 82~11756 Filed 4-30-82; 8:45 am] 
BILLING CODE 6310-02-M 


CIVIL AERONAUTICS BOARD 
[Docket 40507] 


EOA Fitness Investigation; 
Cancellation of Prehearing Conference 


Notice is hereby given that the 
prehearing conference in this case, 
assigned to be held on April 30, 1982 (47 
FR 16363, April 13, 1982), is hereby 
cancelled. 


Dated at Washington, D.C., April 28, 1982. 
John M. Vittone, 
Administrative Law Judge. 
[FR Doc. 82-12003 Filed'4-30-82; 8:45 am] 
BILLING CODE 6320-01-M 
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[Docket 40580] 


Notice is hereby given that the 
prehearing conference in the above- 
entitled matter is assigned to be held on 
May 18, 1982, at 10:00 a.m. (local time) in 
Room 1012, 1825 Connecticut Avenue, 
N.W., Washington, D.C., before the 
undersigned administrative law judge. 

Dated at Washington, D.C., April 28, 1982. 
John M. Vittone, 

Administrative Law Judge. 
[FR Doc. 82-12004 Filed 4-30-82; 6:45 am] 
BILLING CODE 6320-01-M 


CIVIL RIGHTS COMMISSION 


California Advisory Committee; 
Agenda and Notice of Open Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the California 
Advisory Committee to the Commission 
will convene at 8:30 a.m. and will end at 
5:00 p.m., on May 26, 1982, at the Federal 
Building, 300 North Los Angeles Street, 
Room 8544, Los Angeles, California, 
90012. The purpose of this meeting is to 
obtain information on reapportionment. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Maurice B. Mitchell, 260 
Eucalyptus Hill, Santa Barbara, 
California 93103, (303) 444-3541 or the 
Western Regional Office, 3660 Wilshire 
Boulevard, Suite 810, Los Angeles, 
California 90010, (213) 688-3437. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 


Dated at Washington, D.C., April 28, 1982. 
John I. Binkley, 
Advisory Committee Management Officer. 
[FR Doc. 82~12005 Filed 4-30-82; 8:45.am] 
BILLING CODE 6335-01-M 


Michigan Advisory Committee; Agenda 
and Notice of Open Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Michigan Advisory 
Committee to the Commission will 
convene at 5:30p and will end at 8:30p, 
on May 19, 1982, at the Best Western 
Motel, G3129 Miller Road, Flint, 
Michigan, 48507. The purpose of this 
meeting is to discuss tuition tax credits, 
minority contracting practices by large 
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corporations, and affirmative action 
practices in municipal governments. 

Persons desiring additional 
information or planning a presentation 
to the Committee, should contact the 
Chairperson, Dr. M. H. Rienstra, 1225 
Thomas, S.E., Grand Rapids, Michigan, 
49506, (616) 949-4000 or the Midwestern 
Regional Office, 230 South Dearborn 
Street, 32nd Floor, Chicago, Illinois, 
60604, (312) 353-7479. 

The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., April 28, 1982. 
John I. Binkley, 

Advisory Committee Management Officer. 
[FR Doc. 82-12006 Filed 4-30-82; 8:45 am] 
BILLING CODE 6335-61-M 


DEPARTMENT OF THE COMMERCE 
Bureau of the Census 


Estimates of Cubans and Haitians Who 
Entered the United States Between 
April 1, 1980 and September 30, 1980; 
Revision 

AGENCY: Bureau of the Census, 
Commerce. 

ACTION: Notice; revision. 


SUMMARY: This notice revises a table 


showing estimates of Cubans and 
Haitians who entered the United States 
between April 1, 1980 and September 30, 
1980. The table was published June 24, 
1981 (46 FR 32602). 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Marks (301} 763-5072. 

The following lines should read: 
New Jersey—9,380 

Hudson County—6,150 

West New York—3,160 
Florida—98,330 

Dade County—90,750 

Dated: April 28, 1982. 
Bruce Chapman, 
Director, Bureau of the Census. 
{FR Doc. 82-12001 Filed 4-30-82; 8:45 am] 
BILLING CODE 3510-07-M 


international Trade Administration 


Subcommittee on Export 
Administration of the President’s 
Export Council 


AGENCY: International Trade 
Administration. 

SUMMARY: In accordance with section 
10({a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1976), 
notice is hereby given that a meeting of 
the tee on Export 
Administration of the President's Export 


Council will be held on Wednesday, 
May 26, 1982. 

The Subcommittee on Export 
Administation was initially established 
on June 1, 1976. Executive Order 12258 
of December 31, 1980, continued the 
Subcommittee unit! December 31, 1982. 

The Subcommittee provides advice on 
matters peritinent to these portions of 
the Export Administration Act of 1979 
which deal with United States policies 
of encouraging trade with all countries 
with which the United States has 
diplomatic or trading relations, and of 
controlling trade for national security 
and foreign policy reasons. 

TIME AND PLACE: The meeting will take 
place at 10:00 a.m., May 26, 1982, at the 
Main Commerce Building, Room 4830, 
14th Street and Constitution Avenue, 
N.W., Washington, D.C. The public 
session will be from 10:00 a.m. to 11:45 
a.m. 

AGENDA: Open Session. The agenda for 
the public session is as follows: 


10:00-10:15 


Meeting called to Order; Report on PEC 
Meeting of May 14, 1982; 
Subcommittee Resolutions to PEC— 
Chairman David Scott 


10:15-10:50 


Report of Ad-Hoc Working Group on 
Foreign Trade Controls—Ed Law 

Report of Ad-Hoc Working Group on 
COCOM Reexports and Status of U.S. 
Cases in COCOM—Tom Chirstiansen 

Report of Ad-Hoc Working Group on 
Review of Export Administration 
Act—John Copeland 


10:50-11:00 


Report of Ad-Hoc Working Group on 
Insurance Against Foreign Policy 
Controls—Ed Stroh 


11:00-11:45 


Panel Discussion on Insurance Against 
Foreign Policy Controls: Ed Stroh; Mac 
Johnston, V.P. for Insurance, Overseas 
Private Investment Corp.; Robert 
Keenan, President, Foreign Credit 
Insurance Assoc.; Bill Carrick, V.P., 
Alexander & Alexander 
Executive Session. From 12:00 p.m. to 

4:30 p.m. the Subcommittee will meet in 

Executive Session to discuss matters 

properly classified under Executive 

Order 12065, dealing with U.S. and 

COCOM export control program 

developments and their related strategic 

criteria. 

SUPPLEMENTARY INFORMATION: The 

Assistant Secretary of Commerce for 

Administration, with the concurrence of 

the delegate of the General Counsel, 

formally determined on. January 8, 1982, 


pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended 
by section 5{c)} of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
matters to be discussed in Executive 
Session should be exempt from the 
provisions of the Federal Advisory 
Committee Act relating to open meetings 
and public participation therein, 
because the Executive Session will be 
concerned with matters listed in 5 U.S.C. 
522b(c)(1) and properly classified under 
Executive Order 12065. 

A copy of the Notice of Determination 
to close the Subcommittee’s meetings or 
portions thereof is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 5317, U.S. Department of 
Commerce, telephone: (202) 377-4217. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Debbie Kappler, Office of the 
Assistant Secretary for Trade 
Administration, international Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230 
(202/377-1455) or Mr. Jeffrey 
President's Export Council, Room 1215 
(202/377-1125). 

Dated: April 27, 1982. 

Lawrence J. Brady, 

Assistant Secretary for Trade Administration. 
{FR Doc. 62-12011 Filed 4-30-82; 6:45 am} 

BILLING CODE 3510-25-™ 


DEPARTMENT OF DEFENSE 
Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


The USAF Scientific Advisory Board 
Weapons Panel will meet at Lawrence 
Livermore National Laboratory, 
Livermore, California on 17-18 June 
1982. The purpose of the menting will be 
to review current scientific and 
technological advances in high energy 
physics. The meeting will convene at 
9:00 a.m. and adjourn at 5:00 p.m. each 
day. 

The meeting concerns matters listed 
in section 52(b) of Title 5, United States 
Code, specifically subparagraph {1} 
thereof, and accordingly, will be closed 
to the public. 

For futher information, contact the 
Scientific Advisory Board Secretariat at 
202-697-4648. 

Winnibel F. Holmes, 

Air Force Federal Register Liaison Officer. 
April 23, 1982. 

[FR Doc. 82-11998 Filed 4-30-82; 8:45 am} 

BILLING CODE 3910-01-M 





18946 


Department of the Army 
Army Science Board; Closed Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science Board 


(ASB) 

Dates of meeting: Thursday, 27 May 1982, 
Friday, 28 May 1982“ 

Times: 0830-1700 hours on 27 May 1982 
(Closed), 0830-1600 hours on 28 May 1982 
(Closed) 

Place: The Pentagon, Washington, D.C. (exact 
location to be determined) 

Agenda: The Army Science Board 1982 
Summer Study Group on Science and 
Engineering Personnel will meet for a 
Plenary Session of classified briefings and 
discussions and then break up into the 
three working groups for this effort: (1) 
Civilian Engineers, (2) Civilian Scientists, 
and (3) Uniformed Scientists and 
Engineers. The Summer Study addresses * 
the Army’s problem of recruiting, retaining, 
and maintaining a reasonably balanced age 
profile of civilian S&E personnel. This 
meeting will be closed to the public in 
accordance with section 552b(c) of Title 5, 
U.S.C., specifically subparagraph (1) 
thereof, and Title 5, U.S.C. App. 1, 
subsection 10(d). The classified and non- 
classified matters to be discussed are so 
inextricably intertwined so as to preclude 
opening any portion of the meeting. The 
ASB Administrative Officer, Helen M. 
Bowen, may be contacted for further 
information at (202) 695-3039 or 697-9703. 

Helen M. Bowen, 

Administrative Officer. 

{FR Doc. 82-12010 Filed 4-30-62; 8:45 am] 

BILLING CODE 3710-08-M 


Ballistic Missile Defense, Army 
Science Board Ad Hoc Subgroup; 
Meeting Cancellation 

The meeting of the Army Science 
Board Ad Hoc Subgroup on Ballistic 
Missile Defense which was originally 
announced in the issue of the Federal 
Register of 29 April 1982 (82-11707) for 
25 & 26 May 1982 at the Pentagon 
(Closed Meeting) has been canceled. 
Questions may be addressed to the 
Army Science Board's Administrative 
Officer, Helen M. Bowen, at (202) 695- 
3039 or 697-9703. 
Maria P. Galvan, 
Acting Administrative Officer. 
[FR Doc. 82-12009 Filed 4-90-82; 8:45 am] 
BILLING CODE 3710-08-M 


Record of Preparation and Disposition 
of Remains (DD Form 2063) 


Notice of Information Collection. — 
The primary purpose of this information 
collection is to ensure that Federal 


standards are met. Additional data is 
gathered in order to plan budgets and 
manage for the proper care of remains. 
Forward comments to Andy Uscher, 
OMB Desk Officer, Room 3235, NEOB, 
Washington DC 20503, and John V. 
Wenderoth, Agency Clearance Officer, 
OASD(C), DIRMS, IRA, Room 4B929, 
Pentagon, Washington, DC 20301. A 
copy of the information collection 
proposal may be obtained from David 
Cochran, DAAG-OPI, Room 1D667, 
Pentagon, Washington, DC 20301, 
telephone 202-695-5111. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

April 28, 1982. 

[FR Doc. 82~12002 Filed 4-30-82; 8:45 am] 

BILLING CODE 3710-08-M 


Office of the Secretary 


Defense intelligence Agency Advisory 
Committee; Closed Meeting 


Pursuant to the provisions of 
Subsection (d) of section 10 of Pub. L. 
92-463, as amended by section 5 of Pub. 
L. 94-409, notice is hereby given that a 
closed meeting of a Panel of the DIA 
Advisory Committee has been 
scheduled as follows: 

10-11 June 1982, Thursday & Friday, 
Vaihingen, Germany. The entire 
meeting, commencing at 0900 hours each 
day is devoted to the discussion of 
classified information as defined in 
section 552(c)(1), Title 5 of the U.S. Code 
and therefore will be closed to the 
public. Subject matter will be used in a 
special study on intelligence support to 
tactical commanders. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

April 28, 1982. 

[FR Doc. 82-11937 Filed 4-30-62; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 
National Advisory Council on Indian 
Education; Meeting 


AGENCY: National Advisory Council on 
Indian Education. 


ACTION: Amendment to meeting. 


SUMMARY: Notice is hereby given of the 


amendment to a notice concerning a 
closed meeting of the National Advisory 
Council on Indian Education. The 
meeting recessed on Tuesday, April 20, 
1982, and was continued on April 21, 


_ 1982, until 10 a.m. in order for the 


Executive Committee to complete 
reviewing proposal based on the 
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provisions of the Indian Education Act, 
Title IV, Pub. L. 92-318, section 442(b) (2) 
and make recommendations to the 
Secretary with respect to their approval. 
The original notice was published in the 
Federal Register on March 26, 1982, page 
13026. 


Dated: April 21, 1982. 
Signed at Washington, D.C. 
Michael P. Doss, 
Executive Director, National Advisory 
Council on Indian Education. 
[FR Doc. 8211876 Filed 4-30-82; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Office of Assistant Secretary for 
international Affairs 


Proposed Subsequent Arrangements 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of 
proposed “subsequent arrangements” 
under the Additional Agreement for 
Cooperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Energy, as amended and the 
Agreement for Cooperation Between the 
Government of the United States of 
America and the Government of Japan 
Concerning Civil Uses of Atomic Energy, 
as amended. 

These subsequent arrangements 
would give approval, which must be 
obtained under the above mentioned 
agreements, for the following transfers 
of special nuclear materials of United 
States origin, or of special nuclear 
materials produced through the use of 
materials of United States origin, as 
follows: from Japan to the United 


Kingdom (British Nuclear Fuels, Ltd.) for 


the purpose of reprocessing, 42 
irradiated fuel bundles, containing 8,000 
kilograms of uranium, enriched to 1.0% 
in U-235, and 70 kilograms of plutonium 
from the Tsuruga Power Station, and 
1,848 irradiated fuel elements from the 
Tokai Power Station containing 21,100 
kilograms of uranium enriched to 
approximately 0.5% in U-235 and 43.5 
kilograms of plutonium. These 
subsequent arrangements are 
designated as RTD/EU(JA)-41, and 
RTD/EU(JA)-42, respectively. 

The Department of Energy has 
received letters of assurance from the 
Government of Japan that the recovered 
uranium and plutonium will be stored in 
the United Kingdom, and will not be 
transferred from the United Kingdom, 
nor put to any use, without the prior 
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consent of the United States 
Government. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as-amended, 
it has been determined that these: 
subsequent arrangements will not be 
inimical to the common defense and 
security. 

These subsequent arrangements will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice and after fifteen days of 
continuous session of the Congress, 
beginning the day after the date on 
which the reports required by section 
131 of the Atomic Energy Act of 1954, as 
amended (42 U.S.C. 2160) are submitted 
to the Committee on Foreigh Affairs of 
the House of Representatives and the 
Committee on Foreign Relations of the 
Senate. The two.time periods referred to 
above shall run concurrently. 

For the Department of Energy. 

Dated: April 28, 1982. 

Jack Ebetino, 

Acting Director; Office of International 
Nuclear and Non-Proliferation Policy. 
[FR Doc. 82-12008 Filed 4-30-82; 8:45 am] 

BILLING CODE 6450-01-M 


AGENCY: Bonneville Power 
Administration (BPA), Energy. 

ACTION: Notice of proposed adjustments 
to operation and maintenance charges 
for customer-owned facilities. 


SUMMARY: Bonneville Power 
Administration (BPA) is proposing 
increases in its charges for providing 
operation and maintenance services for 
customer-owned transmission related 
facilities. Written data, views, and 
comments on the proposed adjustments 
are requested from interested persons. 
DATES: Operation and maintenance 
charges for customer-owned facilities 
will be increased effective July 1, 1982. 
Data, views, and comments on the 
proposed charges will be accepted until 
May 24, 1982. 

ADDRESS: Written comments should be 
submitted to the Public Involvement 
Coordinator, Bonneville Power 
Administration, P.O. Box 12999, 
Portland, Oregon 97212. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Donna L. Geiger, Public Involvement 
Coordinator, P.O. Box 12999, Portland, 
Oregon 97212; (503) 230-4261. BPA 
maintains toll-free lines for the use of 
persons within the region. Oregon 


callers may use 1-800-452-8429; callers 
in Washington, Idaho, Montana, 
Wyoming, Utah, Nevada, and: California 
may use 1-800-547-6048. Messages and 
~equests for information received 
outside of normal business hours (4:30 
p.m. to 7:30 a.m.} may be recorded on 
the toll-free lines. 

Additional information is available 
from: 

Mr. George E. Gwinnutt, Area Manager, 
Suite 288,,1500 NE. Irving Street, Portland, 
Oregon 97232, 503-230-4551; 

Mr. Ladd Sutton, District Manager, Room 
206, 211 East Seventh Streef, Eugene, Oregon 
97401, 503-345-0311; 

Mr. Ronald H. Wilkerson, Area Manager, 
Room 561, West 920 Riverside Avenue, 
Spokane, Washington 99201, 509-456-2518; 

Mr. Gordon H. Brandenburger, District 
Manager, P.O. Box 758, Kalispell, Montana 
59901, 406-755-6202; 

Mr. Ronald K. Rodewald, Distriet Manager, 
P.O. Box 741, Wenatchee, Washington 98801, 
509-662-4377; 

Mr. Thomas:M. Noguchi, Acting Area 
Manager, Room 250, 415 First Avenue North, 
Seattle, Washington 98109, 206-442-4130; 

Mr. Roy Nishi, Area Manager, West 101 
Poplar, Walla Walla, Washington 993962, 509- 
525-5500, extension 701; 

Mr. Robert N. Laffel, District Manager, 531 
Lomax Street, Idaho Falls, Idaho 83401, 208- 
523-2706. 

SUPPLEMENTARY INFORMATION: A 
number of BPA’s electric power and 
transmission customers own 
transformers, switches, capacitors, 
power circuit breakers, terminals, and 
other transmission equipment on which 
BPA performs operations and 
maintenance services pursuant to 
contract. BPA’s labor and material costs 
associated with such operations and 
maintenance services have increased 
significantly over the past year. By 
Federal Register Notice of December 1, 
1980, BPA implemented the most recent 
increases in charges for operation and 
maintenance of customer-owned 
facilities, effective January 1, 1981 [45 
FR 79528]. In order to be properly 
compensated for such services, an 
increase in operation and maintenance 
charges will be necessary effective July 
1, 1982. Unlike schedules of rates and 
charges for the sale and dispostion of 
electric energy and capacity and for 
transmission of non-Federal electric 
power over the Federal transmission 
system, the operation and maintenance 
charges are nat subject to the 
ratemaking procedures contained in 
Section 7 of the Pacific Northwest 
Electric Power Planning and 
Conservation Act (Regional Act). 
Therefore, operation and maintenance 
charges are neither subject to the 
procedural requirement of section 7{i) of 
the Regional Act, nor to confirmation 


and approval by the Federal Energy 
Regulatory Commission. Rather, under 
terms of various agreements, operation 
and maintenance charges are subject to 
unilateral adjustments to recover BPA‘s 
costs. 

The purpose of this Notice is to solicit 
comments on the proposed adjusted 
charges for operations and maintenance 
services to be performed by BPA. The 
increased charges are based upon a 
study conducted by BPA. The attached 
table is a summation of study results. 
Copies of the study results are available 
upon request for the address and phone 
numbers listed under the Further 
Information section of the Notice. 

Persons wishing to comment on the 
proposed charges should submit 
comments to Ms. Donna L. Geiger, 
Public Involvement Coordinator, P.O. 
Box 12999, Portland, Oregon 97212, by 
May 10, 1982. Thereafter, a notice of 
final charges will be published in the 
Federal Register. 


PROPOSED ANNUAL O. & M. CHARGES FoR 
CUSTOMER-OWNED FACILITIES 


Tan a 


industry transformers 230/low voltage... 22,392 
Issued in Portland, Oregon on April 28, 

1982. 

Earl Gjelde, 

Acting Administrator. 

[FR Doc. 82-12123 Filed 4-30-82; 10:12 am] 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Project No. 5953-000) 


Stephen E. and George S. Austin; 
Application for Preliminary Permit 
April 27, 1982. 

Take notice that Stephen E. and 
George S. Austin (Applicant) filed on 
February 8, 1982, an application for 
preliminary permit [pursuant to the 





Federal Power Act, 16 U.S.C. 791({a)- 
825(r)] for Project No. 5953 to be known 
as the Pike Mill Project located on the 
Moose River in Essex County, Vermont. 
The application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Stephen 
E. or George S. Austin, Box 20, Concord, 
Vermont 05824. 

Project Description—The proposed 
project would consist of: (1) A newly 
constructed 13-foot high concrete dam; 
(2) a proposed reservoir with a surface 
elevation of 965 feet NGVD with an 
estimated storage capacity of 54 acre- 
feet; (3) a 300-foot long tailrace; (4) a 
new powerhouse containing one 
generating unit with a rated capacity of 
105 kW; (5) a new transmission line; and 
(6) appurtenant facilities. The applicant 
estimates that the average annual 
energy output would be 450,000 to 
500,000 kWh. The most likely market for 
the energy derived at the proposed 
project would be the Central Vermont 
Public Service Corporation. The project 
property is owned by Robert Beede of 
Concord, Vermont, Floyd Lanphere of 
Hyde Park, Vermont, Frank Balazs of 
Maplewood, New Jersey, and Aphonse 
Leonardis of Haskellstown, New Jersey. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 36 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $15,749. 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before July 12, 
1982, the competing application itself, or 
a notice of intent to file such an 
application [see 18 CFR 4.30 et seq. 
(1981); and Docket No. RM81-15, issued 
October 29, 1981, 46 FR 55245, November 
9, 1981]. 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or a 12, _ ae should 
specify the type of application 
forthcoming. Any application for license 


or exemption from licensing must be 
filed in accordance with the 
Commission’s regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Submission of a timely notice of intent 
to file an application for preliminary 
permit, allows an interested person to 
file an acceptable competing application 
for preliminary permit no later than 
September 10, 1982. - 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before July 12, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION” 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice..Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 62~11952 Filed 4-90-82; 6:45 am] 
BILLING CODE 6717-01- 
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[Docket No. CP82-19-001] 


Colorado Interstate Gas Co.; Petition 
To Amend . 
April 28, 1982. 

Take notice that on March 26, 1982, 
Colorado Interstate Gas Company 
(Petitioner), P.O. Box 1087, Colorado 
Springs, Colorado 80944, filed in Docket 
No. CP82-19-001 a petition to amend the 
order issued December 29, 1981, in 
Docket No. CP82-19-000 pursuant to 
Section 7 of the Natural Gas Act and 
Section 157.7(g) of the Regulations 
thereunder (18 CFR 157.7(g) so as to 
increase Petitioner's allowable 
expenditures relating to field gas 
compression for the calendar year 1982, 
all as more fully set forth in the petition 
to amend which is on file with the 
Commission and open to public 
inspection. : 

Petitioner states that by order issued 
December 29, 1981, it was authorized to 
construct, operate, remove, relocate, 
and/or abandon field gas compression 
facilities during the calendar year 1982. 
Petitioner asserts that said order limited 
the total cost of said facilities to 
$3,000,000 with no single project to 
exceed $500,000. Petitioner proposes to 
increase its allowable expenditures 
relating to the aforementioned field gas 
compression for the calendar year 1982 
from a total cost of $3,000,000 to 
$5,000,000 and to increase the single 
project limit from $500,000 to $1,235,000. 
Petitioner explains that such increases 
are necessary due to inflation and 
increased costs of constructing 
pipelines. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
May 17, 1982, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C., 20426, a petition to 
interverne or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82~11954 Filed 4-90-82; 6:45 am] 
BILLING CODE 6717-01-M 
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[Project No. 6108-000] 


Emerald Peoples Utility District; - 
Application for Preliminary Permit 
April 27, 1982. 

Take notice that Emerald Peoples 
Utility District (Applicant). filed on 
March 18, 1982, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C. 791(a)- 
825(r)] for Project No. 6108 to be known 
as the Huckleberry Creek Hydroelectric 
Project located on Huckleberry Creek, a 
tributary of the Williamette River, in 
Lane County, near Oakridge, Oregon. 
The application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Ms. 
Enid Smith, Emerald Peoples Utility 
District, 84899 Tillicum Avenue #9, 
Pleasant Hill, Oregon 97401. 

Project Description—The proposed 
project would consist of: (1) A proposed 
10-foot-high by 40-foot-long diversion 
dam; (2) A proposed 1,500-foot-long 
open flume;.(3) a proposed 3,800-foot- 
long, 18-inch diameter steel penstock; (4) 
a proposed powerhouse with generating 
units having an estimated installed 
capacity of 1,100 kW and producing an 
average annual energy output of 6,300 
MWh; (5) a proposed 7-mile-long 
transmission line to connect to an 
existing Bonneville Power | 
Administration (BPA) line; and (6) 
appurtenant facilities. The project would 
be located within the boundaries of the 
Williamette National Forest. The 
proposed market for the power is 
principally Emerald Peoples Utility 
District. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant has requested a 30-month 
permit to study the engineering, 
environmental and economic feasibility 
. of constructing and operating the 
proposed project. The cost of this study 
along with consulting Federal, State, and 
local agencies for information, 
comments and recommendations 
relevant to the project, and preparing a 
license application is estimated by the 
Applicant at $80,000. 

Competing Applications—This 
application was filed as a competing 
application to Grisdale Hill Company’s 
application for Project No. 5705 filed on 
December 1, 1981. Public notice of the 
filing of the initial application, which 
has already been given, established the 
due date for filing competing aplications 
or notices of intent. In accordance with 
the Commission's regulations, no 
competing application for preliminary 
permit, or notices of intent to file an 


application for preliminary permit or 
license will be accepted for filing in 
response to this notice. Any application 
for license or exemption from licensing, 
or notice of intent to file an exemption 
application; must be filed in accordance 
with the Commission's regulations [see: 
18 CFR 4.30 et. seq. or 4.101 et. seq. 
(1981), as appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 17, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11955 Filed 4-30-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 6204-000] 


Energenics Systems, Inc.; Application 
for Preliminary Permit 
April 27, 1982. 

Take notice that Energenics Systems, 
Inc. (Applicant) filed on April 8, 1982, an 


application for preliminary permit 
{pursuant to the Federal Power Act, 16 
U.S.C. 791(a)-825(r)] for Project-No. 6204 
to be known as the Hiram H. Chittenden 
Lock and Dam Project located at the 
dam on Lake Washington Ship Canal in 
King County, Washington. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Thomas H. Clarke, President, Energenics 
Systems, Inc., 1717 K Street, N.W., Suite 
706, Washington, D.C. 20006. 

Project Description—The proposed 
project would utilize an existing United 
States government dam owned and 
operated by the Corps of Engineers and 
would consist of a powerhouse 
containing two generating units with a 
combined rated capacity of 1,300 kW 
and appurtenant facilities. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant has requested a 36-month 
permit to prepare a definitive project 
report including preliminary designs, 
results of environmental and economic 
feasibility studies. The cost of the above 
activities, along with preparation of an 
environmental impact report, obtaining 
agreements with the Corps and other 
Federal, State, and local agencies, 
preparing a license application, 
conducting final field surveys, and 
preparing designs is estimated by the 
Applicant to be $30,000. 

Competing Applications—Anyone 
desiring to file a competing application 
for'preliminary permit must submit to 
the Commission on or before August 9, 
1982, the competing application itself 


. [see: 18 CFR 4.30 et seq. (1981)]. A notice 


of intent to file a competing application 
for preliminary permit will not be 
accepted for filing. 

The Commission will accept 
applications for license or exemption 
from licensing, or a_notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before July 8, 1982, and should specify 
the type of application forthcoming. 
Applications for licensing or exemption 
from licensing must be filed in 
accordance with the Commission’s 
regulations [see: 18 CFR 4.30 et seq. or 
4.101 et seq. (1981), as appropriate}. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 





comments within the time set below, it 
will be presumed to have no comments. 
Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before July 8, 1982. 
Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, ~ 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 82-11950 Filed 4-30-82; 8:45 am} 
BILLING CODE 6717-01-M 


[Project No. 6152-000] 


Grisdale Hill Co.; Application for 
Preliminary Permit 
April 27, 1982. 

Take notice that The Grisdale Hill 
Company (Applicant) filed on April 1, 
1982, an application for preliminary 
permit [pursuant to the Federal Power ~ 
Act, 16 U.S.C. 791{a)-825(r)]} for Project 
No. 6152 to be known as the Jackson 
Creek Hydroelectric Project located on 
Jackson Creek in Douglas County, 
Oregon, affecting United States lands 
within Umpqua National Forest. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. Leo 


S. Fisher, Suite 423, 1200 New 
Hampshire Avenue, N.W., Washington, 
D.C. 20036. 

Project Description—The proposed 
project would consist of: 

A. Jackson No. 1 Development 
consisting of: (1) An 8-foot high, 90-foot 
long diversion structure on Jackson 
Creek; (2) a 7-foot diameter, 2.9-mile 
long pipeline; (3) a 72-inch diameter, 500- 
foot long penstock; and (3) a 
powerhouse with total installed capacity 
of 2,700 kW. 

B. Jackson No. 2 Development 
consisting of: (1) a 5-foot high, 60-foot 
long diversion structure on Beaver 
Creek; (3) a 4-foot diameter, 2.1-mile 
long pipeline; (3) a 3-foot diameter 
penstock; and (4) a powerhouse with 
total installed capacity of 1,900 kW. 

The power produced by the project 
would be transmitted by a 5-mile long, 
12.5-kV transmission line 
interconnecting with existing Pacific 
Power and Light transmission line. The 
Applicant estimates that the average 
annual energy output would be 16.9 
million kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant is seeking a preliminary 
permit for 24 months during which it 
would conduct engineering, 
environmental, and economic studies, 
and prepare an FERC license 
application. The cost of these studies is 
estimated by the Applicant to be 
$125,000. 

Competing Applications—This 
application was filed as a competing 
application to City of Canyonville, 
Oregon's application for Project No. 5684 
filed on November 21, 1981. Public 
notice of the filing of the initial 
application, which has already been 
given, established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for. preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 
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Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 C.F.R. § 1.8 or § 1.10 
(1980). In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a petition 
to intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 1, 1982. 

Filing and Service of Responsive 
Documents—Any filing must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., Room 208 
RB at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11957 Filed 4-30-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 5633-001] 


Hydro Development Group Inc.; 
Application for Exemption for Small 
Hydroelectric Power Project Under 5 


MW Capacity 
April 27, 1982. 

Take notice that on March 1, 1982, 
Hydro Development Group Inc. 
(Applicant) filed an application under 
Section 408 of the Energy Security Act of 
1980 (Act) (16 U.S.C. 2705 and 2708 as 
amended), for exemption of a proposed 
hydroelectric project from licensing 
under Part I of the Federal Power Act. 
The proposed small hydroelectric 
project (FERC Project No. 5633) would 
be located on the South Branch 
Oswegatchie River in the Village of 
Hailesboro, Town of Fowler, St. 
Lawrence County, New York. 
Correspondence with the Applicant 
should be directed to: Mr. John T. 
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Bedard, Hydro Development Group Inc., 
P.O. Box 58, Dexter, New York 13634. 

Project Description—The proposed 
project would utilize the existing 
facilities consisting of: (1) A 16-foot high 
and 68-foot long reinforced-concrete 
dam having a 24-foot long spillway 
section with crest elevation 431.5 feet 
msl and having an intake section at the 
left (south) abutment and a gated 
sluiceway section at the right abutment; 
(2) a reservoir with a surface area of 6.5 
acres and negligible storage capacity at 
normal surtace elevation 432.5 feet msl; 
(3) a 12-foot wide, 16-foot deep, 150-foot 
long concrete flume; (4) a tailrace having 
water surface elevation 414.5 feet msl; 
(5) a substation; and (6) appurtenant 
facilities. 

Applicant proposes to: (1) Install new 
headgates and trash racks; (2) repair the 
flume; (3) construct a powerhouse 
containing two rebuilt generating units 
each rated at 500-kW at a head of 18 
feet and hydraulic capacity of 360 cfs 
each; (4) construct a 0.25-mile long 2.3- 
kV transmission line. Applicant 
estimates that the average annual 
energy output would be 5 million kWh. 
Project energy would be sold to Niagara 
Mohawk Power Corporation. 

Purpose of Exemption—An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

Agency Comments—The U.S. Fish and 

_ Wildlife Service; The National Marine 
Fisheries Service, and the New York 
State Department of Environmental 
Conservation are requested, for the 
purposes set forth in section 408 of the 
Act, to submit within 60 days from the 
date of issuance of this notice 
appropriate terms and conditions to 
protect any fish and wildlife resources 
or to otherwise carry out the provisions 
of the Fish and Wildlife Coordination 
Act. General comments concerning the 
project and its resources are requested; 
however, specific terms and conditions 
be included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 


it will be presumed to have-no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant’s representatives. 

Competing Applications—Any 
qualified license applicant desiring to 
file a competing application must submit 
to the Commission, on or before June 18, 
1982, either the competing license 
application that proposes to develop at 


least 7.5 megawatts in that project, or a 


notice of intent to file such a license 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license 
application no later than 120 days from 
the date that comments, protests, etc. 
are due. Applications for preliminary 
permit will not be accepted. 

A notice of intent must conform with 
the requirements of 18 CFR 4.33(b) and 
(c) (1980). A competing license 
application must conform with the 
requirements of 18 CFR 4.33(a) and (d) 
(1980). 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1980). In 
determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 18, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE, 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB, 825 North Capitol Street, 
NE., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
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of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11958 Filed 4-30-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Project No. 5943-000] 


City of Los Angeles Department of 
Water and Power; Application for 
Preliminary Permit 


April 27, 1982. 

Take notice that City of Los Angeles 
Department of Water and Power 
(Applicant) filed on February 2, 1982, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. 791(a)-825(r)] for Project No. 5943 
to be known as the Cottonwood Creek 
Water Power Project located on 
‘Cottonwood Creek within the Inyo 
National Forest in Inyo County, 
California. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Mr. Norman E. Nicholas, Chief 
Electrical Engineer and Assistant 
Manager, Department of Water and 
Power of the City of Los Angeles, P.O. 
Box 111, Room 1155, Los Angeles, 
California 90051. 

Project Description—The proposed 
project would consist of: (1) A 170-foot 
high, 1,900-foot long dam; (2) a reservoir 
with a surface area of 160 acres and a 
storage capacity of 5,000 acre-feet; (3) a 
30-inch diameter, 12,300-foot long buried 
conduit; (4) a forebay; (5) a 30-inch 
diameter, 19,000-foot long buried 
penstock; (6) a powerhouse to contain a 
single generating unit with a rated 
capacity of 8,700 kW, operating under a 
head of 4,050 feet; (7) a 34.5-kV 
transmission line to tie into an existing 
line which is to be upgraded. The 
estimated average annual energy output 
is 38,000,000 kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks a preliminary permit for 
a period of 36 months, during which it 
would conduct engineering, 
environmental, and economic feasibility 
studies and prepare an application for 
an FERC license. No new road 
construction will be required. The 
estimated cost for conducting these 
studies and preparing an application for 
an FERC license is $250,000. 

Competing Applications—This 
application was filed as a competing 
application to Eastern Sierra Energy 
Development's application for Project 
No. 5310 filed on September 2, 1981. 
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Public notice of the filing of the initial 
application, which has already been 
given, established the due date for filing 
competing applications or notices of 
intent. In accordance with the 
Commission's regulations, no competing 
application for preliminary permit, or 
notices of intent to file an application 
for preliminary permit or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission’s regulations [see: 18 CFR 
4.30 et. seq. or 4.101 et. seq. (1981), as 
appropriate]. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Commenis, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 14, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITIONTO — 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., Room 208 
RB, at the above address. A copy of any 
petition to intervene must also be served 
upon each representative of the 
Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doe. 82-11953 Filed 4-30-62; 8:45 am] 
BILLING CODE 6717-01 


[Project No. 5002-001] 


Mac Hydro-Power Co., Inc.; Application 
for Exemption for Small Hydroelectric 
Power Project Under 5 MW Capacity 
April 27, 1982. 

Take notice that on February 23, 1982, 
Mac Hydro-Power Company, Inc. 
(Applicant) filed an application, under 
Section 408 of the Energy Security Act of 
1980 (Act) (16 U.S.C. 2705, and 2708 as 
amended), for exemption of a proposed 
hydroelectric project from licensing 
under Part I of the Federal Power Act. 
The proposed small hydro-electric 
project (Project No. 5002) would be 
located on Haypress Creek, near Sierra 
City, within the lands of the Tahoe 
National Forest, Sierra County, 
California. Correspondence with the 
Applicant should be directed to: Mr. HLL. 
Pete Childers, Mac Hydro-Power 
Company, P.O. Box 5193, Auburn, 
California 95603. 

Project Description—The project 
would consist of: (1) A 2-foot high, 16- 
foot long diversion structure; (2) a 3900- 
foot long, 30-inch diameter low pressure 
conduit; (3) a 1400-foot long, 24-inch 
diameter penstock; (4) a powerhouse 
containing one generating unit with an 
installed capacity of 1400 kW and (5) a 
2.5-mile long, 12-kV transmission line 
from the powerhouse to an existing 
PG&E power line. The Applicant 
estimates that the average annual 
energy production would be 6.1 million 
KWh. 

Purpose of Exemption—An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

Agency Comments—The U.S. Fish and 
Wildlife Service, The National Marine 
Fisheries Service, and the California 
Department of Fish and Game are 
requested, for the purposes set forth in 
section 408 of the Act, to submit within 
60 days from the date of issuance of this 
notice appropriate terms and conditions 
to protect any fish and wildlife 
resources or to otherwise carry out the 
provisions of the Fish and Wildlife 
Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included asa 
condition of exemption must be clearly 
identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal, State, and local agencies 
are requested to provide any comments 
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they may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant's representatives. 

Competing Applications—Any 
qualified license applicant desiring to 
file a competing application must submit 
to the Commission, on or before June 14, 
1982, either the competing license 
application that proposes to develop at 
least 7.5 mega-watts in that project, or a 
notice of intent to file such a license 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license 
application no later than 120 days from 
the date that comments, protests, etc. 
are due. Application for preliminary 
permit will not be accepted. 

A notice of intent must conform with 
the requirements of 18 CFR 4.33(b) and 
(c) (1980). A competing license 
application must conform with the 
requirements of 18 CFR 4.33({a) and (d) 
(1980). 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 14, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 


“COMPETING APPLICATION”, 


“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
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Room 208 RB, at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11958 Filed 4-30-62; 8:45 am} 

BILLING CODE 6717-01-M 


[Project No. 6183-000] 


Lawrence J. McMurtrey; Application 
for Preliminary Permit 


April 27, 1982. 

Take notice that Lawrence J. 
McMurtrey (Applicant) filed on April 7, 
1982, an application for preliminary 
permit (pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)) for Project 
No. 6183 to be known as the Skykomish 
Tributaries Project located on Bitter, 
Lewis & Canyon Creeks, within 
Snoqualmie-Mt. Baker National Forest 
in Snohomish County, Washington. The 
application is on-file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: 
Lawrence J. McMurtrey, 12122-196th 
N.E., Redmond, Washington 98052. 

Project Description—The proposed 
project would consist of: (1) 36-inch 
wide concrete intake structures placed 
in the streambeds at elevation 2,600 feet; 
(2) diversion pipelines with total length 
15,000 feet; (3) a powerhouse at 800 feet 
containing a turbine generator with 3.26 
MW capacity and 14.29 GWh annual 
energy production; and (4) a 
transmission line 2 miles long. The 
potential market for project-generated 
energy includes Puget Sound Power and 
Light, the Bonneville Power 
Administration and the Intalco 
Aluminum Company. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks issuance of a 
preliminary permit for a term of 24 
months, during which engineering, 
economic and environmental studies 
will be conducted to ascertain project 
feasibility and to support application for 
a license to construct and operate the 
project. The estimated cost of permit 
activities is $40,000. 

Competing Applicatione—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before July 8, 
1982, the competing application itself, or 
a notice of intent to file such an 
application (see: 18 CFR 4.30 et seq. 


(1981); and Docket No. RM81-15, issued 
October 29, 1981, 46 FR 55245, November 
9, 1981.) 

The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before July 8, 1982, and should specify 
the type of application forthcoming. Any 
application for license or exemption 
from licensing must be filed in 
accordance with the Commission's 
regulations [see: 18 CFR 4.30 et seq. or 
4.101 et seq. (1981), as appropriate}. 

Submission of a timely notice of intent 
to file an application for preliminary 
permit, allows an interested person to 
file an acceptable competing application 
for preliminary permit no later than 
September 7, 1982. 

Agency Commenits—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before July 8, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission’s 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capito! Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
a of Hydropower Licensing, 

ederal Energy Regulatory Commission, 
= 208 RB at the above address. A 
copy of any notice of intent, competing 


application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11960 Filed 4-30-82: 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 6172-000] 


Lawrence J. McMurtrey; Application 
for Preliminary Permit 
April 27, 1982. 

Take notice that Lawrence J. 
McMurtrey (Applicant) filed on April 6, 
1982, an application for preliminary 
permit (pursuant to the Federal Power 
Act, 16 U.S.C. 791{a)-825(r)) for Project 
No. 6172 to be known as the Salmon 
Creek Project located on Salmon Creek 
in Snohomish County, Washington. The 
project would be located within the 
Snoqualmie-Mount Baker National 
Forest. The application is on file with 
the Commission and is available for 
public inspection. Correspondence with 
the Applicant should be directed to: Mr. 
Lawrence J. McMurtrey, 12122-196th 
N.E., Redmond, Washington 98052. 

Project Description—The proposed 
project would consist of: (1) Two 36- 
inch-wide concrete French drain 
diversion structures; (2) two 36-inch- 
diameter pipelines, totaling 15,000 feet in 
length; (3) a powerhouse containing one 
generating unit rated at 2.88 MW; and 
(4) a 7-mile-long transmission line. The 
average annual energy generation is 
estimated to be 12.6 million kWh. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
months, during which time it would 
conduct engineering economic, 
environmental, and feasibility studies, 
and prepare an FERC license 
application. No new roads would be 
required to conduct the studies. The cost 
of the work to be done under the 
preliminary permit is estimated to be 
$40,000. 

Competing Applications—Anyone 
desiring to file a competing application 
for preliminary permit must submit to 
the Commission, on or before July 8, 
1982, the competing application itself, or 
a notice of intent to file such an 
application (see: 18 CFR 4.30 et seq. 
(1981); and Docket No. RM81-15, issued 
October 29, 1981, 46 FR 55245, November 
9, 1981.) 

The Commission will accept . 
applications for license or exemption 
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from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before July 8, 1982, and should specify 
the type of application forthcoming. Any 
application for license or exemption 
from licensing must be filed in 
accordance with the Commission's 
regulations (see: 18 CFR 4.30 et seq. or 
4.101 et seq. (1981), as appropriate). 

Submission of a timely notice of intent 
to file an application for preliminary 
permit, allows an interested person to 
file an acceptable competing application 
for preliminary permit no later than 
September 7, 1982. 

Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments, 


Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before July 8, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 
filed by providing the original and those 
copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 


of the Applicant specified in the first 
paragraph of this notice. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 82-11961 Filed 4-30-82; 8:45 am] 
BILLING CODE 6717-01-M 


Docket No. CP82-275-000] 


Michigan Wisconsin Pipe Line Co.; 
Application 
April 28, 1982 

Take notice that on April 6, 1982, 
Michigan Wisconsin Pipe Line Company 
(Applicant), One Woodward Avenue, 
Detroit, Michigan 48226, filed in Docket 
No. CP82-275-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for blanket authorization to 
make sales of natural gas to other 
interstate pipelines, intrastate pipelines, 
local distribution companies and other 
users of natural gas during 1982 and 
1983 and to transport natural gas in - 
order to make such sales where 
necessary, all as more fully set forth in 
the application which is on file with the 
Commission and open for public 
inspection. 

Applicant states that it proposes to 
sell up to a total of 200,000,000 Mcf of 
naturral gas in 1982 and 1983 of which 
no more than 120,000,000 Mcf would be 
sold in 1982 on an interruptible and 
limited-term basis to other interstate 
pipelines, intrastate pipelines, local 
distribution companies and other users 
of natural gas. It is stated that such sales 
would be made out of gas which is 
surplus to its system requirements. It is 
further stated that such sales would 
allow Applicant to meet its gas purchase 
contract obligations and to continue to 
acquire new long term gas supplies. 

Applicant states that the sale price 
would be at individually negotiated 
levels but no less than the greater of the 
then current rate under Section 102 of 
the Natural Gas Policy Act of 1978 or the 
sum of Applicant’s average cost of gas 
plus out-of-pocket costs for each sale 
made pursuant to the requested 
certificate. 

Applicant proposes to notify the 
Commission as soon as possible after a 
contract is executed for a sale made 
hereunder but in no case later than five 
days after the sale is commenced. It is 
further proposed that any sale made 
pursuant to the requested blanket 
authority would be for an initial period 
not to exceed one year from the date the 
sale commences. Applicant states that if 
it proposes to continue a sale beyond 
the initial one-year period it would file a 
request for an extension of the sale at 
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least 90 days after the expiration of the 
initial period. 

Applicant explains that it would limit 
the amount of natural gas sold pursuant 
to each agreement to a maximum of 
200,000 Mcf of gas per day. It is further 
submitted that Applicant would make 
sales which require no construction of 
facilities, or only those facilities which 
can be constructed under budget-type 


. authorization, or for which 


transportation can be arranged pursuant 
to Part 284, Subparts B, C and G of the 
Commission's Regulations. 

Applicant anticipates that sales 
pursuant to this authorization would be 
made to persons with a personal need or 
direct markets for such gas rather than 
to brokers. 

Applicant proposes to credit to its 
customers all revenues received from off 
system sales made pursuant to the 
requested authorization in excess of the 
sum of such volume of sales times the 
average cost of its purchased gas plus 
any out-of-pocket expenses related to 
such sales. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 17, 
1982, file with the Federal Energy 
Regulatory Commmission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 


. 1.10) and the Regulations under the 


Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intevene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will-be duly given. 
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Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F, Plumb, 

Secretary. . 

[FR Doc. 62-11962 Filed 4-30-82; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 4859-001} 


Modesto Irrigation District; Application 
for Preliminary Permit 
April 27, 1981. 

Take notice that Modesto Irrigation 
District (Applicant) filed on April 7, 
1982, an application for preliminary 
permit (pursuant to the Federal Power 
Act, 16 U.S.C. 791(a)-825(r)} for Project 
No. 4859 to be known as the Canyon 
Creek Project located at the Canyon 
Creek in Nevada County, near 
Washington, California. The application 
is on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. A. Lee Delani, 
Modesto Irrigation District, 1231 11th 
Street, P.O. Box 4060, Modesto, 

*California 95352. 

Project Description—The proposed 
project would consist of: (1) A 6-foot 
high by 100-foot long diversion structure; 
(2) a 4,000-foot long by 54-inch diameter 
conduit; (3) a 1,000-foot long by 40-inch 
diameter penstock; (4) a powerhouse 
with an installed capacity of SMW; and 
(5) a 4.5-mile long, 12-kV transmission 
line. 

Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
Applicant seeks a 24-month permit to 
study the feasibility of constructing and 
operating the project. 

Competing Applications—This 
application was filed as a competing 
application to Consolidated 
Hydroelectric, Inc.’s application for 
Project No. 4078 filed on January 29, 
1981. Public notice of the filing of the 
initial application, which has already 
been given, established the due date for 
filing competing applications or notices 
of intent. In accordance with the 
Commission’s regulations, no competing 
application for preliminary permit, or 
notices of intent to file and application 
for preliminary permit, or license will be 
accepted for filing in response to this 
notice. Any application for license or 
exemption from licensing, or notice of 
intent to file an exemption application, 
must be filed in accordance with the 
Commission's regulations [see: 18 CFR 
4.30 et seq. or 4.101 et seq. (1981), as 
appropriate]. 


Agency Comments—Federal, State, 
and local agencies are invited to submit 
comments on the described application. 
(A copy of the application may be 
obtained by agencies directly from the 
Applicant.) If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Comments, Protests, or Petitions To 
Intervene—Anyone may submit 
comments, a protest, or a petition to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 1.8 or 1.10 (1980). 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a petition to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or petitions to intervene must 
be received on or before June 18, 1982. 

Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable, and the 
Project Number of this notice. Any of 
the above named documents must be 


filed by providing the original and those 


copies required by the Commission's 
regulations to: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of ere Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 62-11963 Filed 4-30-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP82-282-000] 


Mountain Fuel Supply Co.; Application 
April 28, 1982. 

Take notice that on April 13, 1982, 
Mountain Fuel Supply Company 
(Applicant), 180 East First South Street, 
Salf Lake City, Utah 84139, filed in 
Docket No. CP82-282-000 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of one 4- 
inch distribution sales tap and 
appurtenant facilities, all as more fully 
set forth in the application which is on 


file with the Commission and open to 
pulbic inspection. Applicant states that 
said tap would be located on its 
mainline No. 36, Uinta County, 
Wyoming, and would be used to sell gas 
to Chevron U.S.A. Inc. (Chevron) for use 
as start-up fuel in Chevron’s Carter 
Creek Treating Plant, Uinta County, 
Wyoming. 

Applicant maintains that such natural 
gas service would be provided to 
Chevron on a best-efforts, temporary 
basis. 

Applicant states that Chevron’s 
maximum daily requirement for fuel gas 
is estimated at 9,000 Mcf and that such 
volumes are required for a period of 
approximately 6 months beginning July 
1, 1982. The total estimated cost for the 
proposed mainline distribution sales tap 
and related facilities is $62,100 which 
would be financed through funds on 
hand and/or short-term borrowing. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 17, 
1982, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission's 
rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 





unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11964 Filed 4-30-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP82-276-000] 


Southern Natural Gas Co.; Application 


April 28, 1982. 

Take notice that on April 6, 1982, 
Southern Natural Gas Company 
(Applicant), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP82-276-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas for Transcontinental Gas 
Pipe Line Corporation (Transco), 
Michigan Wisconsin Pipe Line Company 
(Mich Wis), Northern Natural Gas 
Company, Division of InterNorth, Inc. 
(Northern), and Florida Gas 
Transmission Company (Florida Gas), 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that by order issued 
April 7, 1981, in Docket No. CP80-494.it 
was authorized along with Transco, 
Mich Wis, Northern, and Florida Gas to 
construct and operate approximately 40 
miles of pipeline and related facilities 
extending from a production platform in 
Mississippi Canyon Area Block 194, 
offshore Louisiana, to a point of 
interconnection with Applicant's 
existing 14-inch Romere Pass Line in 
Plaquemines Parish, Louisiana. 

Pursuant to the terms of a separate 
transportation agreement with Transco, 
Mich Wis, Northern, and Florida Gas, 
Applicant proposes subject to its 
operating conditions, the availability of 
excess capacity in its system, and such 
other terms and conditions specified in 
the traneportation agreement to receive 
gas at Romere Pass and redeliver such 
gas to or for the account of Transco, 
Mich Wis, Northern, and Florida Gas at 
the applice ble point of redelivery for 
that shipper. 

Applicant asserts that pursuant to 
such transportation agreements it would 
transport up to 45 billion Btu of gas per 
day for Transco 'to a point of 
interconnection with Transco previously 
authorized under Applicant's budget- 
type authorization and being 
constructed at or near Milepost 54.35 on 
Applicant's 20-inch Duck Lake- 
Franklinton Line in Livingston Parish, 
Louisiana, up to 4.325 billion Btu of gas 
per day for Mich Wis to an existing 


point of interconnection with Mich Wis 
near Applicant's Shadyside Compressor 
Station in St. Mary Parish, Louisiana, up 
to 42 billion Btu of gas per day for 
Northern to an existing point of 
interconnection between Sea Robin 
Pipeline Company's processing plant 
and the facilities of United Gas Pipe 
Line Company in Vermilion Parish, 
Louisiana, at which point Applicant has 
gas available to effect redelivery of gas 


- hereunder for Northern’s account, and 
, up to 45 billion Btu of gas per day for 


Florida Gas to an existing point of 
interconnection with Florida Gas near 
Applicant's Franklinton Compressor 
Station in Washington Parish, Louisiana. 

For such transportation service, 
Applicant proposes to charge each of 
the shippers a rate of 30.0 cents per 
million Btu of gas redelivered to or for 
the account of the shipper at its point of 
redelivery. 

Applicant does not propose any 
additional facilities in order to effect the 
proposed transportation service and 
further asserts that the proposed 
transportation services would have no 
adverse effect on any service currently 
rendered by Applicant for its customers. 
It is asserted that the transportation 
service proposed herein would provide 
the shippers with a means of taking 
delivery of additional sources of gas 
without having to construct duplicative 
facilities. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 17, 
1982, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C, 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and.15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Notices 


matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11965 Filed 4-30-62; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP80-83-003] 


Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Petition To Amend 


April 28, 1982 

Take notice that on April 16, 1982, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Petitioner), 
P.O. Box 2511, Houston, Texas 77001, 
filed in Docket No. CP80-83-003 a 
petition to amend the order issued 
January 28, 1980, in Docket No. CP80-83 
pursuant to section 7(c) of the Natural 
Gas Act and § 157.7(b) of the | 
Regulations thereunder (18 CFR 157.7(b)) 
so as to authorize the construction and 
operation of gas purchase facilities in 
excess of the total cost limitation of 
$20,000,000, all as more fully set forth in 
the petition to amend which is on file 
with the Commission and open to public 
inspection. 

Petitioner states that it was 
authorized by order issued January 28, 
1980, to construct and operate certain 
natural gas purchase facilities with a 
maximum total cost of $20,000,000. 

Petitioner proposes herein to construct 
and operate such facilities in the 
aggregate of up to $50,000,000 during 
calendar year 1982. It further asserts 
that ever increasing costs of 
construction have exacerbated the 
problem and have made the $20,000,000 
annual limitation unrealistic. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
May 17, 1982, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice aud 
Procedure (18 CFR 1.8 or1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
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protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as.a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

{FR Doc. 82-11966 Filed 4-30-82; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. CP82-265-000] 


United Gas Pipe Line Co.; Application 


April 28, 1982. 

Take notice that on March 30, 1982, 
United Gas Pipe Line Company 
(Applicant), P.O. Box 1478, Houston, 
Texas 77001, filed in Docket No. CP82- 
265-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of a tap to provide natural 
gas service to the City of Pascagoula’s 
Energy Recovery Facility, Jackson 
County, Mississippi, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant proposes to construct and 
operate a 2-inch tap on its existing 4- 
inch Zapata-Haynie line at Station No. 
11+40 in Jackson County, Mississippi, 
inside Moss Point's corporate limits on 
Elder Ferry Road. It is stated by 
Applicant that through such tap 
supplemental fuel would be provided to 
the Energy Recovery Facility to be 
constructed for the City of Pascagoula. 
Applicant further states that such gas 
service would be provided under the 
existing service agreement with the City 
of Pascagoula dated October 10, 1979. 
Applicant submits that no increase in 
the contractual maximum daily quantity 
would result from the proposed 
facilities. 

Applicant estimates the cost of the 
proposed facilities to be $3,327 which 
cost would be financed with available 
funds and reimbursed to Applicant by 
the City of Pascagoula upon completion. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before May 17, 
1982, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C, 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 


not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 82-11967 Filed 4-30-82; 6:45 am] 
BILLING CODE 6717-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Closing of Pittsburgh, Pennsylvania 
Field Office 


April 22, 1982. 

The Federal Communications 
Commission's Pittsburgh, Pennsylvania, 
field office will be discontinued on April 
30, 1982. After that date, all public 
service and enforcement activities in the 
Pittsburgh area will be handled by the 
Philadelphia District Office, located at: 
One Oxford Valley Office Bldg., Room 
404, 2300 East Lincoln Highway, 
Langhorne, Pennsylvania 19047, Phone: 
(215) 752-1324, 

Examinations for all classes of 
amateur licenses and commercial radio- 
telephone operator licenses will 
continue to be conducted in Pittsburgh 
four times per year—January, April, July, 
and October. Applications should be 
mailed to the Philadelphia office two 
weeks before the beginning of the month 
in which examinations ae scheduled. 
Applicants will be notified when and 
where to appear for the examinations. 

Commercial radiotelegraph 
examinations will not be conducted in 
Pittsburgh. Applicants for these 


examinations must make an 

appointment to be examined at a district 

office. Examinations are given weekly at 

Philadelphia and Buffalo, New York, as 

follows: 

¢ Philadelphia, Pennsylvania, 
Commercial Examinations, Tuesday 
and Wednesday, 10:00-12:00 Noon 

¢ Amateur Examinations, Requiring 
Code—Tuesday 9:00 AM, Not 
Requiring Code—Tuesday and 
Wednesday, 10:00-12:00 Noon, 
Buffalo, New York, 1307 Federal 
Building, 111 West Huron Street, 
Phone: (716) 846-4511. 

* Commercial Examinations, Tuesday 
9:00-12:00 Noon 

* Amateur Examinations, Requiring 
Code, Friday 9:00 AM, Not Requiring 
Code—Friday 10:00 AM 
No prior appointment is required at 

either office except for: 

¢ Commercial Rediotelegraph 
Applicants 

¢ Blind Applicants 

* Groups of 10 or more. 

William J. Tricarico, 

Secretary, Federal Communications 

Commission. 

[FR Doc. 82-11935 Filed 4-30-82; 8:45 am] 

BILLING CODE 6712-01-M 


[BC Docket No. 82-218 et al., File No. 
BPCT-810511KO} 


Connecticut Yankee, Broadcasting Co. 
et al. Memorandum Opinion and Order 
Designating Applications for 
Consolidated Hearing on Stated Issues 


Adopted: April 16, 1982. 
Released: April 23, 1982. 


In re applications of Connecticut 
Yankee Broadcasting Co., New London, 
Connecticut, BC Docket No. 82-218, File 
No. BPCT-810511KO; CTV of 
Connecticut, Inc., New London, 
Connecticut, BC Docket No. 82-219, File 
No. BPCT-810720KE; Television _ 
Corporation of Hartford (WHCT-TV), 
Hartford, Connecticut, File No. BMPCT- 
810522KI. é 

1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 
delegated authority, has before it: (a) the 
above-captioned mutually exclusive 
applications of Connecticut Yankee 
Broadcasting Company (Connecticut 
Yankee) and CTV of Connecticut, Inc. 
(CTV) for a new commercial television 
station to operate on Channel 26, New 
London, Connecticut; (b) the above- 
captioned application of Television 
Corporation of Hartford (TCH) for a 
minor change in the facilities of WHCT- 
TV, Channel 18, Hartford, Connecticut 
(see paragraph 2, infra); (c) an informal 





objection to CTV's application, filed by 
the Association of Maximum Service 
Telecasters, Inc. {AMST); (d) a joint 
request, filed by CTV and TCH for 
approval of an agreement seeking 
removal of a conflict between the two 
applications; (e) petitions for leave to 
amend their applications, filed by CTV 
on December 7, 1981, and March 1, 1982, 
and by Connecticut Yankee on 
November 3 and 19, 1981, and February 
2, 1982; ' (f) a petition to dismiss CTV's 
application, filed by Connecticut 
Yankee; and (g) related pleadings. 

2. On May 11, 1981, Connecticut 
Yankee filed its application and was 
assigned a cut-off date of July 20. On 
May 22, TCH filed its application to 
move its transmitter site, increase its 
power, and decrease its tower height. 
TCH’s proposal met all spacing, 
requirements; however, on July 20, CTV 
filed its application proposing a site 
short-spaced to the proposed transmitter 
site of TCH.” As a result, CTV's and 
TCH’s applications were mutually 
exclusive, and all three applications 
became linked. 

3. On November 25, 1981, TCH and 
CTV filed a joint request for approval of 
an agreement to resolve the.conflict 
between their applications in 
accordance with § 73.3525 of the 
Commission's rules. The agreement 
provides for CTV to amend its 
application to specify a transmitter site 
that is not short-spaced to TCH’s 
proposed site. In return, TCH would 
reimburse CTV for expensed incurred in 
obtaining and specifying the short- 
spaced site. CTV seeks reimbursement 
for expenses of $27,000; however, it has 
documented legitimate and prudent 
expenses of $21,247. The Commission 
has examined the agreement and the 
accompanying affidavits and finds that 
the parties have complied with the 
requirements of § 73.3525 of the rules. 
The agreement is also consistent with 
the requirements of Section 307(b) of the 
Communications Act of 1934 and 
publication is not required. 

4. On December 7, 1981, CTV filed a 
petition for leave to amend its 
application to remove the conflict with 


‘Pursuant to § 73.3522{a) of the Commission's 
Rules, Connecticut Yankee's petitions for leave to 
amend will be granted; however, the applicant 
cannot derive any comparative advantage from the 
amendments, since they were filed after the cut-off 
date. See Revised Procedures for Processing of 
Broadcast Applications, 72 F.C.C. 2d 202, 209-212 
(1979); see also Mid-Florida Television Corp., 76 
F.C.C. 2d 158, 163 (1980). CTV's petitions for leave to 
ror will be considered at paragraphs 4-6 and 11, 
infra. 

? Section 73.610(d) and 73.698, Table IV of the 
Rules require that the transmitter sites of TCH and 
CTV be separated by 20 miles. CTV's proposed site 
was 3.2 miles shert-spaced to TCH’s proposed site. 


TCH. In support of its petition, CTV 
contends that it was unaware of the 
short-spacing until AMST filed an 
informal objection to its application on 
September 8. CTV states that it 
immediately began discussions with 
TCH to resolve the conflict and to 
explore alternate sites, and it now seeks 
to amend its application to a non-short- 
spaced site near Chesterfield, 
Connecticut. In opposition to the 
petition, Connecticut Yankee argues that 
CTV should have known earlier of the 
short-spacing, since public notice of the 
acceptance of TCH’s application was 
given a month before CTV's application 
was filed. Public Notice of Broadcast 
Applications, Report No. 11405, Mimeo 
No. 001532 (released June 17, 1981). 
Connecticut Yankee further argues that 
CTV's selection of a site some distance 
from its purported community of license, 
but in proximity to a nearby larger 
television market, was not innocent and 
inadvertent and follows a pattern CTV 
and its principals have followed in a 
proceeding for a new television station 
in Derry, New Hampshire (BC Docket 
No. 81-695). In addition, Connecticut 
Yankee contends that CTV must give a 
more definitive showing of the 
availability of its new proposed site, 
since the change was made at the 
“eleventh-hour.” Finally, Connecticut 
Yankee argues that CTV has not taken 
steps to obtain authority from the Town 
of Montville to construct a tower there. 

5. The Commission has long held that 
while an applicant must have 
reasonable assurance of obtaining local 
zoning or licensing authorization for its 
antenna proposal, there is an 
assumption that such approval will be 
forthcoming. Northbanke Corp., 46 R.R. 
2d 453, 457 (1979). Although the 
assumption may be effectively rebutted 
by a reasonable showing that the 
necessary authorization cannot be 
obtained, Connecticut Yankee has not 
demonstrated that here. 

6. We agree with Connecticut Yankee 
that CTV had constructive notice of the 
filing of TCH’s application; however, 
CTV is entitled to file an application 
proposing a site short-spaced to TCH’s. 
47 CFR 73.3572(e); see also Pappas 
Telecasting, Incorporated, 49 R.R. 2d 
1688 (1980), where applications for 
different channels proposing short- 
spaced sites were designated for 
hearing. CTV now proposes to remedy 
the short-spacing, but there is no 
requirement, as Connecticut Yankee 
suggests, that CTV be held to a higher 
standard in demonstrating site 
availability. Finally, Connecticut 
Yankee has shown no pattern of CTV 
proposing short-spaced sites in an effort 
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to serve a larger television market, and 
the petition to enlarge issues against 
CTV of Derry, Inc. in this regard was 
denied. Channel 50, Inc., Memorandum 
Opinion and Order in Docket No. 81- 
695, Mimeo No. 006401 (ALJ, released 
Jan. 21, 1982), Accordingly, CTV's 
petition for leave to amend will be 
granted. 

7. Since CTV has now removed the 
conflict with TCH, the Commission finds 
that TCH is fully qualified to construct 
and operate as proposed and that grant 
of its application would serve the public 
interest. Moreover, AMST’s informal 
objection is now moot and will be 
dismissed. 

8. In support of its petition to dismiss, 
Connecticut Yankee argues that CTV’s 
application fails to specify a transmitter 
site since CTV had entered a joint 
agreement with TCH whereby CTV 
would change its proposed site, but had 
not actually filed the change with the 
Commission. That amendment was filed 
the same day as the petition to dismiss, 
so Connecticut Yankee’s contention is 
now moot. Connecticut Yankee further 
argues that CTV falsely stated that its 
proposed transmitter site met all spacing 
requirements, thereby witholding 
information from the Commission. To 
avoid confusion, CTV should have filed 
its amendment concurrently with its 
joint agreement with TCH; however, this 
error does not constitute 
misrepresentation. Accordingly, 
Connecticut Yankee’s petition to dismiss 
will be denied. 


Connecticut Yankee Broadcasting 
Company 


9. Connecticut Yankee estimates that 
$1,513,211 will be required to construct 
its proposed station and to operate it for 
three months, itemized as follows: 


eS ee ee 
cut Yankee to meet the 


The applicant has not indicated the 
amount of interest to be paid to Comark, 
and an appropriate issue will be 
specified. 

10. To meet this requirement, 
Connecticut Yankee intends to rely on 
$100,000 in subscription agreements 
from Thomas Carney, William Roper, 
Martin O'Meara, Joseph Carney, and 
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Edward Keelan; and $800,000 (net 
$760,000) loan from the First Bank of 
New Haven, Connecticut; and $1,000 in 
existing capital. Although O’Meara has 
secured a loan equal to his $15,000 
subscription, the loan is not earmarked, 
and he has not demonstrated that he has 
sufficient net liquid assets to meet his 
subscription. Since Connecticut Yankee 
has demonstrated the availability of 
only $846,000, an appropriate financial 
issue will be specified. 


CTV of Connecticut, Inc. 


11. On March 1, 1982, CTV filed a 
petition for leave to amend its 
application to report, inter alia, several 
ownership changes.? Section 1.65 of the 
Rules requires applicants to maintain 
the substantial accuracy and 
completeness of their applications; 
however, applicants may not change 
their comparative status after the cut-off 
date. Consequently, the applicant 
cannot derive any comparative 
advantage from its amendments that 
were filed after the cut-off date. 
Therefore, CTV's petition for leave to 
amend will be granted subject to the 
comparative restrictions set out above. 
It is noted, however, that CTV has failed 
to submit those portions of Section II of 
its application with respect to its new 
stockholders. It will be required to do so 
within 20 days of the mailing of this 
Order. 

12. CTV estimates that $984,680 will 
be required to construct its proposed 
station and to operate it for three 
months, itemized as follows: 


13. To meet this requirement, CTV 
intends to rely on a $1,200,000 loan from 
the Bank East Corporation, which is a 
holding company. There is no indication 
that Bank East is a financial institution, 
equipment manufacturer, or leasing 
company; therefore, it must demonstrate 
the net liquid assets to meet its loan 
commitment. Since it has not done so, 


3 Quentin Nash's 3% ownership interest would be 
increased to 22% and Enid Stewart's interest would 
be increased from 2% to 3%. New stockholders 
would include Pamela Blum (5%), Meritt Bates 
(0.5%), Mark Piken (4%), John Gelsinon (4%), and 
Sarah Daly (0.5%). 


we are unable to determine the 
availability of any funds to CTV, and an 
appropriate issue will be specified.‘ 

14. Since we have not received a 
determination from the Federal Aviation 
Administration that CTV’s proposed 
tower height and location would not 
constitute a hazard to air navigation, an 
issue regarding this matter is required. 


Conclusion and Order 


15. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the CTV and 
Connecticut Yankee applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues set out below. 

16. Accordingly, it is ordered, That the 
joint request filed by Television 
Corporation of Hartford and CTV of 
Connecticut, Inc. is granted; 
reimbursement by TCH to CTV in an 
amount not to exceed $21,247 is 
approved; and the application of 
Television Corporation of Hartford is 
granted. 

17. It is further ordered, That the 
petition to dismiss filed by Connecticut 
Yankee Broadcasting Company is 
denied. 

18. It is further ordered, That the 
petitions for leave to amend filed by 
CTV and Connecticut Yankee are 
granted, but no comparative advantage 
may accrue from those amendments. 

19. It is further ordered, That the 
informal objection filed by AMST is 
dismissed as moot. 

20. It is further ordered, That, 
pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, Connecticut Yankee’s and 
CTV's applications are designated for 
hearing in a consolidated proceeding to 
be held before an Administrative Law 
Judge at a time and place to be specified 
in a subsequent Order, upon the 
following issues: 

1. To determine, with respect to 
Connecticut Yankee Broadcasting 
Company: 

(a) Three months’ interest on the 
installment sales contract from Comark 
Communications, Inc.; 


‘The financial information contained in CTV's 
application fails to show that CTV is financially 
qualified. On March 1, 1982, CTV amended its 
application to certify that it was financially 
qualified. Because the only information on file 
shows that CTV is not qualified, and because it has 
not stated that its financial plan has been amended, 
we cannot credit its certification. 


(b) In light of the evidence adduced 
pursuant to (a) above, the total cost of 
construction and operation; 

(c) Whether the applicant has an 
additional $667,211 plus the cost of three 
months’ interest on the installment sales 
contract for its construction and three 
month operating costs; 

(d) Whether, in light of the evidence 
adduced pursuant to (a)-{c) above, the 
applicant is financially qualified. 

2. To determine with respect to CTV 
of Connecticut, Inc.: 

(a) Whether the applicant has $984,680 
for its construction and three-month 
operating costs; 

(b) Whether, in light of the evidence 
adduced pursuant to (a) above, the 
applicant is financially qualified; 

(c) Whether there is a reasonable 
possibility that the tower height and 
location proposed would constitute a 
hazard to air navigation. 

3. To determine which of the 
proposals would, on a comparative 
basis, better serve the public interest. 

4. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

21. It is further ordered, That the 
Federal Aviation Administration is 
made a party respondent with respect to 
Issue 2{c). 

22. It is further ordered, That, within 
20 days of the mailing of this Order, 
CTV shall submit those portions of 
Section II of its application that pertain 
to the new stockholders reflected in 
CTV's March 1, 1982, amendment. 

23. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 
§ 1.221(c) of the Commission’s Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 


¢ Commission, in triplicate, a written 


appearance stating an intention to 
appear on the date fixed for hearing and 
to present evidence on the issues 
specified in this Order. 

24. It is further ordered, That the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act and § 73.3594 of the Commission's 
rules, give notice of the hearing within 
the time and in the manner prescribed in 
such Rule, and shall advise the 
Commission of the publication of such 
notice as required by § 73.3594(g) of the 


rules. 





Federal Communications Commission. 
Laurence E. Harris, 
Chief, Broadcast Bureau. 


Larry D. Eads, 

Chief, Broadcast Facilities Division, 
Broadcast Bureau. 

[FR Doc. 8211933 Filed 4-30-82; 8:45 am] 
BILLING CODE 6712-01-M 


[FCC 82-186; BC Docket No. 82-212 et al.; 


Adopted: April 15, 1982. 
Released: April 22, 1982. 


In re applications of Faith Center,-Inc., 
Has: 99.5 MHz, Channel 258, 100 kW 
(H&V), 240 feet, BC Docket No. 82-212, 
File No. BRH-826, for renewal of license 
for Station KHOF(FM), Los Angeles, 
California; Inspiration Media of 
Southern California, Inc., Los Angeles, 
California, Req: 99.5 MHz, Channel 258, 
30 kW (H&V), 669 feet, BC Docket No. 
82-213 File No. BPH-10774; Coronado 
Broadcasting of Southern California, 
Inc., Los Angeles, California, Req: 99.5 
MHz, Channel 258, 29.8 kW (H&V), 660 
feet, BC Docket No. 82-214, File No. 
BPH-801103AM, for construction 
permits. 

1. The Commission has before it for 
consideration the above-captioned 
license renewal application of Faith 
Center, Inc. (“Faith Center”) for Station 
KHOF(FM), Los Angeles, California; a 
mutually exclusive application for a 
construction permit for the same 
frequency, filed by Inspiration Media of 
Southern California, Inc. (“Inspiration”) 
on October 31, 1977; and another 
mutually exclusive application for a 
construction permit forthe same . 
frequency, filed by Coronado 
Broadcasting of Southern California, Inc. 
(“Coronado”) on November 3, 1980. Also 
before the Commission are faith 
Center's application for review of the 
Broadcast Bureau Chief's action of 
October 25, 1979, reinstating 
Inspiration’s application nunc pro tunc 
to October 31, 1977, Inspiration’s 
response to that application for review, 
Inspiration’s Motion to Return 
Coronado’s application, Coronado’s 
opposition to that motion, and 
Inspiration’s reply.’ Faith Center 


1 Coronado also filed a supplement to its 
opposition, and Inspiration filed a reply to that 
supplement, which pleadings are accepted and 
considered herein with the pleadings they 

" supplement. 


contends that Inspiration’s application 
was properly returned as incomplete 
when originally filed, was therefore filed 
late, and should not be entertained. 
Inspiration argues that Coronado’s 
application is three years late and 
should not be considered, while 
Coronado contends that it was timely 
filed, as it was tendered during the 
period immediately after Faith Center's 
supplemental renewal application was 
due. 


Faith Center’s Application for Review 


2. Inspiration’s construction permit 
application was initially filed on 
October 31, 1977, in time to be 
considered in conjunction with Faith 
Center’s renewal application.” On June 
1, 1978, that application was returned as 
unacceptable for filing by the Chief of 
the Broadcast Bureau, due to 
Inspiration’s failure to include certain 
engineering exhibits (terrain profiles, 
topographic maps, city of license 
boundaries). Inspiration had attempted 
to incorporate by reference documents 
from the file of another station, other 
than the renewal applicant's, which is 
not permissible. (See Instruction E, FCC 
Form 301). On June 28, 1978, Inspiration 
filed an amendment to its application 
which included the missing materials, 
along with a petition for reconsideration 
of the Bureau's action, and on July 12, 
1978, Faith Center timely filed an ° 
opposition. On October 25, 1979, the 
Chief of the Broadcast Bureau reinstated 
Inspiration’s application nunc pro tunc, 
finding that Inspiration’s application 
was substantially complete when 
originally filed, as the engineering data 
missing from its application, and 
submitted as an amendment with its 
petition for reinstatement, did not 
require the issuance of a new file 
number under Section 1.573 (now 
§ 73.3573) of our rules. * Inspiration 
Media of Southern California, Inc., BC 
Mimeo No. 22580, released October 25, 
1979, 46 RR 2d 573. 

3. Faith Center has now filed with the 
Commission an application for review of 
the Broadcast Bureau’s action. In its 
application for review Faith Center does 


? Faith Center's renewal application was filed on 
August 1, 1977. Section 1.516{e) (now § 73.3516(e)) of 
our rules provided for mutually exclusive 
applications to be filed by November 1, 1977, the 
first day of the last full month before expiration of 
the license term. 47 CFR 73.3516(e). 

3 Section 1.573 provided, in pertinent part, that a 
new file number must be assigned to an application 
for a new FM station when it is amended to result in 
“any change in frequency, station location or class 
of station or any increase in power, antenna 
location orheight above average terrain (or 
combination thereof) which would result in a 
change of 50% or more in the area within the 
station's predicated i mV/m field strength contour.” 
47 CFR 73.3573. : 
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not question the Broadcast Bureau's 
analysis of the facts or of the authority 
which supported its action; it presents 
only a bare statement of disagreement 
with the Bureau's conclusion that 
Inspiration’s application was 
substantially complete when originally 
filed. Neither does Faith Center indicate 
how the Bureau's action is in conflict 
with case precedent or Commission 
tules or policy. In a footnote it cites two 
cases which it considers controlling, but 
makes no attempt to propose an 
interpretation for either which conflicts 
with the Bureau's analysis of those same 
cases in its decision.* We find no flaw in 
the Bureau's analysis and conclusions, 
and the application for review will be 
denied. 


Inspiration’s Motion To Return 
Coronado’s Application 


4. Faith Center's subject renewal 
application was filed on August 1, 1977. 
No action was taken on that application, 
however, before the next renewal period 
arrived, and thus a supplemental 
renewal application was due from Faith 
Center on August 1, 1980. Coronado’s 
competing application was filed on 
November 3, 1980, during the 
established “window” for submitting 
competing applications after Faith 
Center’s supplemental renewal 
application was due.® That was three 
years after Faith Center's subject 
renewal applicaton and Inspiration’s 
competing application were filed. 
Inspiration submits that Coronado’s 
application must be returned as late- 


“Those cases are Ranger v. F.C.C., 294 F.2d 240 
(D.C. Cir. 1961) and Gaviota Wireless 
Communications Co., 68 FCC 2d 960, 42 RR 2d 1701 
(1978). In its decision the Broadcast Bureau first 
cited Ranger v. F.C.C., supra, in which the Court of 
Appeals stated that applications approaching 


“essential completeness but. . . lacking in minor 
respects” should not be returned, but, rather, held 
for processing, with the Commission's staff 
informing the applicant of the deficiencies in the 
application, allowing it the opportunity to eliminate 
those deficiencies through amendment. Inspiration 
Media, supra, 46 RR 2d at 574. The Bureau then 
found that Inspiration’s application had been 
essentially complete, comparing it to the application 
in Gaviota Wireless, supra, which was missing 
virtually the same improperly incorporated 
engineering data and was found substantially 
complete when originally filed and entitled to 
acceptance nunc pro tunc. Inspiration Media, supra, 
46 RR 2d at 575. 

5In Carlisle Broadcasting Associates, 59 FCC 2d 
885, 37 RR 2d 777 (1976), the Commission interpreted 
the rule which provides for the acceptance of 
competing applications (and petitions to deny) 
when a broadcast renewal application is filed, to 
apply during a station's normal renewal application 
period even when only a supplemental application 
is due. A supplemental renewal application would 
be due when, as here, consideration of a previous 
renewal application has not been concluded when 
the next application period commences, and the 
licensee is not involved in a hearing on that 
application. 
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filed, arguing that the submission of its 
own application at the time of Faith 
Center's initial renewal application 
effectively closed the “window” and cut 
off any further application after that first 
renewal period. Inspiration also points 
out that Coronado filed no petition for 
waiver of the cut-off rules with its 
application, as our rules require for a 
late-filed application,* and maintains 
that none should be granted even if 
requested. It observes that the cut-off 
period for filing mutually exclusive 
applications has been waived only in 
the most compelling of circumstances 
which, it argues, are not present here.” 

5. In reply, Coronado acknowledges 
that it has not sought a waiver of the 
cut-off rules, but contends that none is 
needed, as it has filed its application 
within the appropriate period of time, as 
prescribed by the Commission's 
interpretation of the cut-off rule in 
Carlisle Broadcasting Associates, 59 
FCC 2d 885, 37 RR 2d 777 (1976). 

6. The crtical determination, then, is 
whether November 1, 1977, was the 
ultimate cut-off date upon which to file 
applications mutually exclusive with 
Faith Center's renewal application. The 
operative rule (see fn. 2, supra) provides 
that the first day in the last month of 
Faith Center's expiring term is the 
deadline for filing applications mutually 
exclusive with any Faith Center renewal 
application. Faith Center's license term 
for KHOF(FM) was over on December 1, 
1977. However, because Faith Center's 
application was deferred beyond that 
date, its license continued in effect 
under the provisions of Section 307(d) of 
the Communications Act of 1934, as 
amended.* The subsequent three year 
period passed without a grant of the 
pending renewal application, and, 
consequently, no further license term 
expiration occurred to again trigger the 
rule for mutually exclusive applications 
by its own terms. However, in Carlislé 
Broadcasting Associates, supra, the 
Commission held that when a renewal 
application has been “deferred” ® for an 


® Section 1.566 (now § 73.3566) of our rules, 
provided for the automatic return of any application 
patently not in accordance with FCC rules, 
regulations or other requirements, unless 
accompanied for an appropriate request for waiver. 
47 CFR 73.3566. 

"See, e.g., Atlantic City Broadcasting Co., 48 FCC 
2d 5%, 30 RR 2d 1531 (1974), Prairie Broadcasting 
Co., 47 FCC 2d 373, 30 RR 2d 618 (1974); Community 
Broadcasting Company, 44 FCC 1931, 19 RR 911 
(1960); cf. Fidelity Broadcasting Corporation, 26 
FCC 2d 93, 20 RR 2d 477 (1970). 

® Section 307(d) of the Act provides for the 
continuation in effect of a broadcast license when 
the Commission has not completed action on an 
application by the time the license term expires. 47 
U.S.C, 307. 

® There is occasionally an impediment to the grant 
of a renewal application which, while it does not 


entire succeeding license term, and thus, 
no license term expiration occurs and no 
new renewal application is filed, the 
required supplemental renewal 
application is treated as a major 
amendment, and a “window” opens for 
the filing of new petitions to deny and 
mutually exclusive applications in 
response to that major amendment, 
during that period in which they would 
be accepted if the license was not 
deferred and a normal renewal 
application was due. Thus, if the 
Carlisle rationale is applied, the period 
for filing applications {or petitions) 
against Faith Center would have 
recurred in 1980, during that period in 
which Coronado’s application was filed. 
7. Carlisle, however, did not involve a 
previously filed mutually exclusive 
application as this case does, and 
Inspiration attempts to draw two 
significant distinctions on that basis. 
First, it argues that Faith Center's 
renewal application is not simply 
deferred, as was the application in 
Carlisle, but is, rather, in the equivalent 
of hearing status with its own 
application. Thus, it argues, a 
supplemental renewal application, 
which triggered the opening of a new 
window in Carlis/e, is not due here.” 
Although a hearing date for the 
applications has not yet been 
established, a hearing is required by 
section 309(e) of the Communications 
Act of 1934, as amended, it 2m and 
the applications are thus in 
preliminary, “uedetaeinir® phase of 
the hearing process." It goes on to claim 
that the Commission has not specifically 
requested a supplemental renewal 
application from Faith Center, and that 


require designation for a hearing, must be resolved 
before the renewal application can be granted. In 
such circumstances, consideration of an application 
is “deferred”, pending resolution of the impediment 
to its grant. (Examples are certain technical 


application consideration.) On rare occasions the 
impediment may evade resolution during the entire 
course of the subsequent term. 

1° A licensee which is engaged in a hearing on its 
renewal application is not required to submit 
supplemental renewal applications when they come 
due, and competing applications for its facilities are 
not accepted, during the course of the renewal 
hearing proceeding. Committee for Open Media v. 
FCC, 543 F.2d 861, 36 RR 2d 1 (D.C. Cir. 1976). 

"Section 309(e) provides that if a substantial and 
material question of fact is presented concerning an 

application, the Commission shall formally 
designate the application for hearing on the ground 
or reasons then obtaining. 47 U.S.C. 309. Inspiration 
contends that this means that Faith Center's 
application cannot be deferred indefinitely, and that 
a comparative hearing became inevitable upon the 
submission of the first competing application. It 
continues that this requires.a determination of 
which of the two timely applications, Faith Center's 
or Inspiration's, should be granted, if either, before 
later applications can be considered. 


this is a further indication that its 
application is in hearing status; since a 
licensee whose application is simply 
deferred would be required to submit a 
renewal or supplementary renewal 
application form for its license at its 
three-year anniversary. In the same 
vein, it argues that since Faith Center 
has not filed a supplemental renewal 
application, there simply is no 


8. Inspiration next argues that the 
previous mutually exclusive application 
creates a critical distinction from 
Carlisle because the rights of a previous 
new applicant were not a factor in 
reaching the conclusion in that case. 
Inspiration argues that it has attained a 
protected status by virtue of the 
submission of its application and the 
running of its cut-off period, which 
would be violated by the extension of 
the Carlisle rationale to these facts to 
accept Coronado’s application. It 
contents that the Commission explicitly 
recognized that the cut-off rules confer 
such protected status on timely filed 
competing applications in Bronco 
Broadcasting Company, Inc.** It claims 
further that recognition of the initial cut- 
off period as an absolute cut-off period 
whenever a mutually exclusive 
application is filed during that period, 
such as here, best promotes the public 
interest, as engendered in the cut-off 
rules, by the efficient dispatch of 
Commission business. Finally, it argues 
that the need to avoid insulating the 
incumbent licensee from challenge 
during an extended deferral, which was 
a factor in the Carlisle decision, is not a 
factor in this case, as its own 
application-will guarantee competition 
for Faith Center's license. 

9. Inspiration presents several 
additional arguments for dismissing 
Coronado’s application. First, it 
contends that cases involving mutually 
exclusive applications are routinely 
designated within weeks of the 
amendment cut-off date, which was set 
for Inspiration by the Chief of the 
Broadcast Facilities Division as March 
28, 1980. It presses that it is no fault of 
Inspiration’s that the actual hearing 
designation was not accomplished 
sooner, and that it should not be made 
to suffer from the Commission's 
tardiness by being subjected to the 
competition from an additional 
applicant. It argues that the cut-off rule 
is not designed merely to protect Faith 


1250 FCC 2d 529, 32 RR 2d 213 (1974), recon. den. 
52 FCC 2d 836, 83. RR 2d 952 (1975), aff'd, 58 FCC 2d 
909, 36 RR 2d 1587 (19786). 
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Center, but also to permit the 
Commission and timely-filed applicants 
to know at a reasonably early stage who 
all the parties will be and where the 
proceeding is headed. It further 
contends that acceptance of Coronado’s 
application would be unfair in that 
Coronado would have a competitive 
advantage by virtue of the relative 
freshness of its application, with that 
unfair advantage gained by its tardiness 
in filing. It argues that acceptance of 
Coronado’s application will cause undue 
delay while the application is processed, 
as the other applications were allegedly 
“on the verge” of designation for hearing 
when Coronado’s application was 
tendered, and will prolong the 
comparative proceeding. Finally, it 
warns that acceptance of Coronado’s 
application in this case will discourage 
any interested party in the future from 
filing an application mutually exclusive 
with a renewal application during the 
initial cut-off period; rather, it argues, a 
prospective applicant will wait to be the 
last one to file, therefore having the 
most current application and the longest 
time to improve its comparative 
qualifications. 

10. In response, Coronado contends 
that Carlis/e is applicable, as the cases 
are identical in that the extended 
deferral of consideration of the renewal 
application in both cases was due to 
unresolved issues regarding the 
character qualifications of the licensee, 
resulting from its activities at another of 
its stations. '* It points out that 
Inspiration has presented no factual 
evidence that Faith Center's and 
Inspiration’s applications are “on the 
verge of” being set for hearing. It 
minimizes the significance of Faith 
Center's failure to file a supplementary 
renewal application, arguing that Faith 
Center should not be permitted to shield 
itself from competition by itself violating 
Commission rules. It proposes that any 
unfairness created by the time lag 
between submission of the other parties’ 
applications and its own can be cured 
by permitting the other parties to amend 
their applications. Finally, it argues that 
following Inspiration’s rationale to 
distinguish the current situation from 
Carlisle would also prevent the filing of 


3In Carlisle Broadcasting Associates, supra, the 
licensee's renewal application had remained 
deferred pending other involving the 
submission by that licensee of false jurats and 
harassing investigatory practices. (See 59 FCC 2d at 
885, n. 1.) In the present case Faith Center's renewal 
application has remained deferred, irrespective of 
Inspiration's mutually exclusive application, 
pending resolution of issues in other proceedings 
involving the submission of allegedly false and 
misleading statements to the Commission, 
harassment of witnesses, and withholding of 
evidence. See paragraphs 22, 23, infra. 


petitions to deny during any subsequent 
“window” period; thus, the filing of a 
mutually exclusive application would 
indefinitely cut off any public challenge 
to a licensee’s later performance, even 
in the absence of the Commission's 
scrutiny of its performance in a hearing. 

11. Contrary to Coronado’s assertions, 
the underlying cause for the extended 
deferrals which led to the circumstances 
at issue in the Carlis/e case and in this 
case is not a significant factor in 
determining the applicability of the 
Carlisle case and its rationale to the 
present situation. What is significant is 
the occurrence itself of the extended 
deferral, and how it affects the 
operation of our renewal cut-off rule, as 
qualified in Carlis/e, and what further 
impact the existence of the first 
mutually exclusive application has on 
the rationale expounded in Carlisle. 

12. The Commission has long 
recognized that the public interest is 
served when there is an opportunity to 
choose between competing applicants; 
furthermore, the purpose of the cut-off 
rules is not to reduce the number or size 
of comparative proceedings, but to 
avoid serious disruptions of the 
processing procedure. ** Further, as 
recognized in Carlisle, the renewal cut- 
off rule is less restrictive than the cut-off 
rules for new facilities.4* The renewal 
cut-off rule (see fn. 2, supra) was aded in 
1969 to provide the Commission and the 
renewal applicant (and any mutually 
exclusive applicant) with a date certain 
by which to determine what, if any, 
mutually exclusive applications are 
filed.’* Thereafter, if a hearing is 
ordered, administrative necessity 
demands that further applications and 
petitions to deny cannot be considered 
until the hearing is concluded. If the 
license is subsequently renewed, 
mutually exclusive applications are 
entertained with the next renewal 
application. Finally, if the Commission 
fails to complete its consideration of the 
application and it remains deferred 
throughout the next term, mutually 
exclusive applications are likewise 
entertained at the anniversary period, 


* Report and Order (Docket No. 20205), 53 FCC 
2d 1089, 34 RR 2d 391 (1975); Carlisle Broadcasting 
Associates, supra. P 

5 Carlisle points out that “ ‘cutting-off an 
applicant for a new facility expedites the 
establishment of a new broadcast facility * * *,” 
whereas there is no such consideration in a renewal 
situation, as here. 59 FCC 2d at 889. This reading 
follows from the Commission's earlier statement in 
Alabama Citizens for Responsive Television, 53 
FCC 2d 457 (1975), that the presumption that the 
public interest favors a choice of applicants is even 
greater where there are no countervailing factors, 
such as prompt inauguration of a new service. 

‘6 Notice of Proposed Rulemaking (Docket 18495), 
16 FCC 2d 858 (1969); Carlisle Broadcasting 
Associates, supra at p. 888. 
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again for a specified period, at the 
conclusion of which all interested 
parties and the Commission can identify 
all concerned parties. The submission of 
a mutually exclusive application during 
the first cut-off period does not affect 
this rationale. In the present case, the 
hearing process has not yet begun, and 
thus the acceptance of an additional 
application, filed during a recognized 
filing period, does not present a 
particular disruption of the hearing 
procedure. Also, the period for accepting 
competing applications, and thus the 
qualifying applicants themselves, is 
specifically identified for all parties and 
for the Commission. As for Inspiration’s 
argument that acceptance of Coronado’s 
application will cause delay while that 
application is evaluated, and will 
prolong the comparative hearing, the 
Commission can be no more reluctant to 
include Coronado in the consideration 
for this license on that basis than it 
would any other third or fourth or fifth 
timely filed applicant for any other 
facility. 

13. Contrary to Inspiration’s 
assertions, a supplementary renewal 
application is due from Faith Center. It 
is well-established that the Commission 
can and does, require the submission of 
a supplemental renewal application by a 
licensee whose renewal application is 
deferred throughout its subsequent 
renewal period, under the authority in 
Section 307(d) of the Communications 
Act of 1934, as amended.?” WOIC, Inc., 
39 FCC 2d 355, 26 RR 2d 790 (1970); 
Noble Broadcasting Corp., 1 FCC 2d 154, 
5 RR 2d 915 (1965). While the 
Commission's staff has occasionally 
notified a licensee that its supplemental 
renewal application was overdue, this is 
not an established Commission policy, 
and the lack of such a notification 
cannot be seen as evidence that any 
formal determination has been made 
that none is requried. Thus, Inspiration’s 
claim, that we have already 
acknowledged “hearing status” for these 
applications by not requesting a 
supplemental renewal application from 
Faith Center, is not borne out. Also 
contrary to Inspiration’s assertions, 
there is no such thing as predesignatien 
hearing status. A hearing is commenced 


' only if and when an Order is released 


designating such hearing; this 
Commission has never held otherwise. 
For these reasons, Coronado’s 
application cannot be cut off on the 
theory advanced by Inspiration that the 


7 Section 307(d) provides that“ * * * the 
Commission may require any new or additional 
facts it deems necessary to make its findings.” 47 
U.S.C. 307(d). 
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first two applications are already in 
hearing status. . 

14. The fact that Faith Center has not 
yet filed its supplementary renewal 
application is not a critical distinction 
from the Carlis/e case. Faith Center 
could not be allowed to escape the 
jeopardy of a competing application by 
disregarding our procedures and 
refusing to file its own application 
supplement. Furthermore, the “window” 
period occurs, unless extended. ** In 
conjunction with the recurring 
expiration periods specified in the rules 
for various geographic areas (47 CFR 
73.1020).?® 

15. Although Inspiration claims a 
“protected status” by virtue of the 
. timely filing of its application, such 
protected status, while recognized by 
the Commission, is not a property 
interest of any kind that vests in 
applicants upon a particular event for 
their benefit. Rather, it is simply a 
complementary effect of our cut-off 
rules, which are designed to insure that 
applications can be processed to 
conclusion, without interruption and the 
necessity of reprocessing. Bronco 
Broadcasting Company, Inc., supra, 58 
FCC 2d at 911. It applies both to renewal 
applicants and to timely filed competing 
applicants, but eannot protect them from 
competition for a facility from other 
legitimate contenders. In fact, in Carlis/e 
we found that the same cut-off provision 
involved here did not “protect” the 
renewal applicant from further 
competing applications filed during the 
appropriate period three years later. We 
find no reason to extend any greater 
“protection” to Inspiration here. On 
another occasion, the Commission 
accepted several late-filed applications, 
despite the presence of an applicant 
which had timely filed against the 
renewal applicant. In so doing, the 
Commission gave no credence to the 
timely applicant's claim of “right” 
conferred by the passage of the renewal 
cut-off date specified in § 73.3516(e). 
Baker-Smith Communications 
Company, 67 FCC 2d 548, 42 RR 2d 197 


considered to result from the acceptance 
of a significantly “fresher” application is 
minimized by the current rules 


18See RKO General, inc., 78 FCC 2d 1, 47 RR 2d 
921 (1980); Faith Center, FCC 80-460, released 
August 12, 1980. 

19 As previously noted in fn. 2, § = of our 


submitted “by the end of the first day of the last full 
calendar month of the expiring license term.” Where 
the renewal application is late-filed the period for 
filing mutually 


§ 73.3516(e)(1). 47 CFR 73.3516. 


governing comparative hearings, which 


right 
by a date specified in the public notice 
announcing the acceptance for filing of 
the last-filed mutually exclusive 
application. 47 CFR 73.3522{a}({2). 
iration, 3 intedi 


not to file any amendment during the 
allowable period after notification that 


Coronado’s application was late-filed, it 
would ultimately be rejected by the 
Commission. At the same time, however, 
it requested that we reserve its right to 
amend if we accept Coronado’s 
application. Because of the apparent 
novelty of the situation here, . 
Inspiration’s belief that Coronado’s 
application would be rejected was not 
beyond reason, and we will aceept 
amendments as of right in this case for 
an additional thirty days after the 


release of this order.” 


Inspiration’s Application 

17. It appears from Inspiration’s 
engineering exhibits and city map that it 
will not be able to provide a 3.16 mV/m 
signal to the entire City of Los Angeles 
as required by § 73.315{a) of the 
Commission's rules.*" Inspiration has 
requested a waiver of that section of the 
Commission's Rules, but there in 
insufficient information before us to 
determine whether a waiver would be 
appropriate. We believe the matter 
should be explored at the hearing and - 
an issue will be added accordingly to 
determine whether circumstances exist 
which warrant a waiver of that section. 
In all other respects, Inspiration appears 
qualified to operate as proposed, and its 
application will be set for hearing 
accordingly. 
Coronado’s Application 


18. Coronado has estimated expenses 
totaling $403,000 to establish the station 
and operate it for three months. It 
proposes to meet these expenses with 
$5,000 in stock payments and loans from 


® This right to amend is an addition to the right to 
amend to cure deficiencies first raised in the 
designated order, provided by § 73.3522(b)(2) of our 
rules. We note, in this regard, that prior to the 
public notice of Coronado’s cut-off date, Coronado 
expressed its view that such a period for 
amendment would be appropriate to resolve 
Inspiration’s alleged disadvantage. 

*\“The transmitter location shall be chosen so 
that, on the basis of the effective radiated power 
and antenna height above terrain 
employed, a minimum field strength of * * * 3.16 
mV/m will be provided over the entire principal 
community to be served.” 47 CFR 73.315{a). The 
total Jand area outside of inspiration's predicted 
3.16 mV/m sigfial but within the city is 8.24 square 
miles—1.8% of the city’s 465 square mile area. The 
population outside the signal but within the city has 
not been determined. 


five of its principals: $200,000 from 


However, we cannot accept the loan 
commitments submitted with the 
application, as they make no mention of 
collateral necessary to secure these 
loans, or state that no collateral will be 
required. See Section Il, paragraph 4{a) 
of FCC Form 301. Furthermore, the 
principals who have pledged loans to 
meet ’s expenses have failed 
to demonstrate their ability to make 
those loans. It is well established that 
when individual commitments are relied 
upon, there must be a reasonable basis 
to conclude that the individuals are able 
to meet the amount of their commitment. 
Central Texas Broadcasting Co., et al, 


_74 FCC 2d 393, 46 RR 2d 951 (1979). The 


balance sheets submitted by the 
Oaxacas fail to segregate current from 
long term liabilities, and to properly 
describe or indicate the ready 
marketability of the non-cash assets on 
which they rely." In the absence of this 
information, the net liquid assets shown 
by all of the Oaxacas together does not 
begin to approach the necessary 
$403,000.** Accordingly, an issue will be 
added to the comparative hearing to 
determine Corenado’s financial ability 
to build and operate the station for three 
months, as proposed. 

19. It appears from Coronado’s 
engineering exhibits that it will not be 
able to provide a 3.16 mV/m signal to 
the entire City of Los Angeles as 
required by § 73.315{a) of the 
Commission's rules.“ A waiver of the 
rule has been requested, but there is 
insufficient information before us to 
determine whether a waiver would be 
appropriate. We believe the matter 


22? The Oaxacas have variously: relied on real 
estate and personal property without 
their value or offering.a plan of sale; relied ena 
stated value of stock without identifying the name 
and number of shares of each stock or the exchange 
on which they are traded, making current 
marketability undeterminable; relied on accounts 
receivable without showing that they will provide a 
readily available source of funds; and relied on 
“below ground oil assets” without independently 
establishing their value. See Section Hl, paragraph 
4(b), FCC Form 301. 

* While a recent balance sheet submitied by 
Fernando Oaxaca does show net liquid assets 
otherwise sufficient to cover his loan commitment 
to Coronado, he also has made a commitment of 
$450,000 for the purchase and operation of another 
broadcast station whose assignment was approved 
on August 28, 1981. His balance sheet does net show 
sufficient net liquid assets te cover both 
commitments. 

™ The total land area outside the 3.16 mV/m 
signal but within the city is 11.2 square miles—2.4% 
of the city’s 465 square mile area; the 
outside the signal but within the city is 


a 150,000 5% of the 
population of Los Angeles. 
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should be explored at the hearing and 
an issue will be added accordingly to 
determine whether circumstances exist 
which warrant a waiver of that section. 
In all other respects, Coronado appears 
qualified to operate as proposed, and its 
application will be set for hearing 


accordingly. 
Faith Center’s Application 


20. As previously noted in paragraph 
14, Faith Center has not filed the 
supplemental renewal application which 
was due on December 1, 1980. That 
information is essental to permit us to 
assess Faith Center’s performance since 
it last filed an application with us. 
Accordingly, we will order Faith Center 
to submit its supplementary renewal 
application within thirty days of the 
release of this order. 

21. In addition to KHOF(FM), Los 
Angeles, California, Faith Center has 
been the licensee of Stations KVOF-TV, 
San Francisco, California, KHOF-TV, 
San Bernardino, California, and WHCT- 
TV, Hartford, Connecticut. By Order and 
Notice of Apparent Liability, FCC 78- 
674, released October 11, 1978, the 
Commission designated the renewal 
application (File No BRCT-747, BC 
Docket No. 78-326) of Faith Center for 
KHOF-TV for hearing on issues to 
determine whether Faith Center had 
conducted fraudulent over-the-air fund 
raising and had refused to cooperate 
with Commission investigators. 
However, the issues were never 
resolved. The Administrative Law Judge 
dismissed the KHOF-TV application 
with prejudice, on the basis of the 
licensee’s failure to prosecute its 
application by failing to respond to the 
Judge’s order compelling responses to 
Broadcast Bureau discovery. FCC 80M- 
459, released March 7, 1980. The 
Commission affirmed the Judge’s order, 
without resolution of the issues raised. 
In re Faith Center, Inc. (KHOF-TV), 82 
FCC 2d 1, 48 RR 2d 709 (1980).*5 
Subsequently the Commission 
designated Faith Center's renewal 
application for WHCT-TV for hearing. 
In re Faith Center, Inc (WHCT-TV) FCC 
80-680, released December 1, 1980. In so 
doing, the Commission revisited the 
issues raised in the KHOF-TV 
proceeding, finding that: 

In view of the fact that these basic 
qualification issues remain outstanding agaist 
Faith Center, questions are raised as to 
whether [Faith Center] possesses the 
qualifications to be or remain the licensee of 
Station WHCT-TV. Thus, the Commission is 
unable to find that a grant of the Station 
WHCT-TV license renewal application 


5 Recon. den. 86 FCC 2d 891 (1981); aff'd sub nom. 
Faith Center, Inc. v. F.C.C., D.C. Cir., Case Nos. 81- 
1648, 1649, April 7, 1982. 


would serve the public interest, convenience 
and necessity. Accordingly, the captioned 
application must be dsignated for hearing 
based upon those issues left unresolved in 
the KHOF-TV proceeding. 

Id. at 2 (footnotes omitted). As the 
Commission has granted Faith Center's 
application for the distress sale of 
WHCT-TV,” those issues still remain 
unresolved. Accordingly, those issues 
will be added to the present case (issues 
4 a through c, infra), so that we can 
determine whether Faith Center has the 
basic qualifications to remain the 
licensee of KHOF({FM). 


22. Additionally, after the 
Administrative Law Judge’s dismissal of 
Faith Center's application for KHOF- 
TV, the Broadcast Bureau offered further 
evidence of abuse of process and 
misrepresentation by Faith Center in 
that case.?” As the Commission affirmed 
the Judge's dismissal of Faith Center's 
application, however, it found it 
unnecessary to address the new issues, 
but obeserved that: 


While the Commission believes that the 
contradictions between the material 
submitted by the Broadcast Bureau and by 
Faith raises [sic] a substantial question of 
fact [with regard to the alleged misconduct], 
we are not able to resolve these questions 
without further hearings. 


In re Faith Center, Inc. (KHOF-TV), 
supra at 39. As those additional 
unresolved substantial questions of fact 
are also material to determining Faith 
Center's qualifications to remain a 
licensee, they will be added here (issues 
4 d through j). 

23. Except as indicated by the issues 
specified below, the applicants appear 
to be legally, financially, and technically 
qualified to costruct and/or operate as 
proposed. However, since the proposals 
are mutually exclusive, they must be 
designated for hearing as specified 
below. 

24. Accordingly, it is ordered, That the 
application for review filed by Faith 
Center, Inc. is denied. 

25. It is further ordered, That the 
Motion to Return filed by Inspiration 
Media of Southern California, Inc. is 
denied. 

26. It is further ordered, That Faith 
Center, Inc. shall submit, within thirty 
days of the release of this order, a 
supplemental renewal application 
covering the 1977-1980 term for 
California broadcast stations. 


?6 File No. BALCT 800425KH, March 15, 1982, 
pursuant to Jn re Faith Center, FCC 81-594, released 
December 23, 1981 (50 RR 2d 987); appeal pending 
sub nom. LDA Communications, Inc. v. F.C.C., D.C. 
Cir., Case No. 82-1083. 

27 That evidence is discussed in Jn re Faith Center 
Inc. (KHOF-TV, supra at 37-39. 
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27. It is further ordered, That pursuant 
to sction 309(e) of the Communications 
Act of 1934, as amended, the above- 
captioned applications are designated 
for hearing in a consolidated proceeding, 


' ata time and place to be specified in a 


subsequent Order, upon the following 
issues: 

1. To determine whether the proposal 
of Inspiration Media of Southern 
California, Inc. will provide coverage of 
the city sought to be served, as required 
by § 73.315(a) of the Commission's 
Rules, and, if not, whether 
circumstances exist which warrant 
waiver of this provision. 

2. To determine with respect to 
Coronado Broadcasting of Southern 
California, Inc.: 

a. The source and availability of 
sufficient funds to meet anticipated 
expenses, and 

b. Whether, in light of the evidence 
adduced pursuant to (a) above, the 
applicant is financially qualified. 

3. To determine whether the proposal 
of Coronado Broadcasting of Southern 
California, Inc. will provide coverage of 
the city sought to be served, as required 
by § 73.315(a) of the Commission’s 
Rules, and, if not, whether 
circumstances exist which warrant 
waiver of this provision. 

4. To determine with respect to Faith 
Center, Inc.: 

a. All the facts and circumstances 
surrounding Faith Center, Inc.'s failure 
to permit Commission access to certain 
licensee books, records and employees 
in connection with BC Docket No. 78- 
326. 

b. Whether Faith Center, Inc., failed to 
submit information requested by the 
Commission in the Commission's letter 
dated June 15, 1978. 

c. Whether in its over-the-air 
fundraising broadcasts on KHOF-TV, 
Faith Center, Inc., violated or is in 
violation of, Title 18, United States 
Code, Section 1343. 

d. Whether Faith Center 
misrepresented facts to the Commission 
with respect to the availability of tapes, 
documents and records during the 
course of discovery in BC Docket No. 
78-326. 

e. Whether Faith Center 
misrepresented facts to the Commission 
in answers, objections and responses to 
interrogatories in BC Docket No. 78-326. 

f. Whether Faith Center officers, 
directors, agents and/or employees 
instructed, advised and/or directed 
Faith Center personnel and/or other 
individuals to avoid service of 
subpoenas by United States Marshals in 
connection with depositions in BC 
Docket No. 78-326. 
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g. Whether Faith Center instituted law 
suits to harrass and/or intimidate 
potential Commission witnesses and/or 
inhibit a Commission investigation; 

h: Whether Faith Center has utilized 
Wescott Christian Center as an artifice 
or alter ego to avoid producing tapes, 
documents, papers, materials and 
answers to interrogatories; 

i. Whether Faith Center 
misrepresented facts to the Commission 
in statements filed with the Commission 
on July 21 and July 22, 1980; 

j. Whether Faith Center caused 
documents, records and tapes to be 
transported to certain locations to 
prevent Commission access to such 
documents, records and tapes. 

k. Whether, in light of the evidence 
adduced under the preceding issues, 
Faith Center has engaged in an 
obstruction and/or abuse of the 
Commission’s processes; 

1. Whether, in light of the evidence 
adduced under the above issues, Faith 
Center has the requisite qualifications to 
remain a Commission licensee. 

3. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

4. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 

.applications, if any, should be granted. 

28. It is further ordered, That the 
applicants herein shall be permitted to 
amend their respective applications as a 
matter of right for thirty days after 
release of this order. 

29. It is further ordered, That, to avail 
themselves of the opportunity to be 
heard, the applicants herein shall, 
pursuant to § 1.221(c) of the 
Commission's Rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate a written appearance stating 
an intention to appear on the date fixed 
for the hearing and to present evidence 
on the issues specified in this Order. 

30. It is further ordered, That the 
applicants herein shall, pursuant to 
Section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission's Rules, give notice 
of the hearing (either individually or, if 
feasible and consistent with the rules, 
jointly) within the time and the manner 
prescribed in such Rule, and shall 
advise the Commission of the 
publication of such notice as required by 
§ 73.3594({g) of the rules. 

31. It is further ordered, That the 
Broadcast Bureau shall send by 
Certified Mail-Return Receipt 
Requested, a copy of this Memorandum 
Opinion and Order to each of the parties 
to this proceeding. 


Federal Communications Commission 
William J. Tricarico, 
Secretary. 


Separate Statement of Commissioner 
Henry M. Rivera 


In the Matter of Renewal Application 
of Faith Center, Inc. for Station KHOF 
(FM), Los Angeles, California, and 
Mutually Exclusive Applications for 
New Facilities on the Same Frequency 
by Coronado Broadcasting of Southern 
California, Inc. and Inspiration Media of 
Southern California, Inc. 

I join in the result this item reaches 
because it is consistent with existing 
precedent. I feel constrained to question, 
however, whether the Commission 
should continue to concern itself with an 
applicant's access to financing during 
the licensing process, as this item does 
by specifying a financial issue against 
Coronado Broadcasting of Southern 
California, Inc. 

The Commission, in 1965, established 
the so-called Ultravision ' policy in the 
area of financial qualifications. In the 
Ultravision case, the agency decreed 
that applicants for broadcast licenses 
would be required to demonstrate that 
they had the ability to meet construction 
costs and operating costs for one year, 
without replying on projected revenues. 
The Commission's basic rationale in 
fashioning this standard was to ensure 
that parties had adequate resources to 
operate the station so as to prevent the 
interruptions of service that might result 
in its absence. 

In 1978 * and 1979, respectively, the 
Commission reduced the showing 
required of radio and television 
applicants from one year to three 
months. It reasoned that it was unable 
to conclude that the instability (failure 
rate) in the broadcast industry that may 
have existed when Ultravision was 
adopted still exists, or more importantly, 
that failure rate in broadcasting has 
been substantially affected by the 
Ultravision policy. Rather, it determined 
that station success or failure is more 
directly affected by market forces and 
quality of management than the 
licensee's liquidity. Moreover, the 
Commission preceived a strong demand 
for new AM, FM and UHF stations. The 
Commission retained the minimal 3- 
month showing, presumably to ensure 


‘A separate statement of Commissioner Rivera is 
attached. 

' Ultravision Broadcasting Co., 1 FCC 2d 544 
(1965). 

*“New Financial Qualifications Standard for 
Aural Broadcast Applicants,” FCC 78-556 (August 2, 
1978). 

’“New Financial Qualifications Standard for 
Broadcast Television Applicants,” FCC 79-299 (May 
11, 1979). 


that an applicant is prepared to build 
and operate promptly so that the 
frequency in question will not lie fallow. 

It is the existing financial standard 
necessary, given market forces adverted 
to above? Even the 3-month showing 
may act as an entry barrier to 
entrepreneurs interested in entering the 
broadcast industry. It is probably safe to 
surmise that once an applicant receives 
a CP, he will be able to obtain financing. 
In contrast, at the outset of a ; 
comparative hearing, lenders may be 
hesitant to give assurances of financing 
because there is no clear likelihood that 
the applicant will win or, even if he 
wins, when that will be. As long as the 
Commission specifies a period of time 
by which the CP holder must build his 
station, and strictly enforces that time 
limit, it would prevent parties from 
unreasonably delaying provision of 
service to the public. 

The time has come for the 
Commission to revisit its financial 
qualifications standards.* 

[FR Doc. 82-11934 Filed 4-30-82, 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


[FEMA-3085-EM] 


Arkansas; Emergency and Related 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice 


SUMMARY: This is a notice of the 
Presidential declaration of an 
emergency for the State of Arkansas 
(FEMA-3085-EM), dated April 23, 1982, 
and related determinations. 

DATED: April 23, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C. 20472 (202) 287-0501. 
NOTICE: Pursuant to the authority vested 
in the Director of the Federal Emergency 
Management Agency by the President 
under Executive Order 12148, effective 
July 15, 1979, and delegated to me by the 
Director under Federal Emergency 
Management Agency Delegation of 
Authority, and by virtue of the Act of 
May 22, 1974, entitled “Disaster Relief 


“Section 308(b) of the Act gives the Commission 
wide latitude in prescribing basic qualifications. See 
47 U.S.C. 308(b) (All applications “shall set forth 
such facts as the Commission * * * il 


operate the station * * *") (emphasis 





Act of 1974” (88 Stat. 143); notice is 
hereby given that, in a letter of April - 
1982, the President declared an 
emergency as follows: 

I have determined that the damage in 
certain areas of the 'St&te of Arkansas 
resulting from severe storms and tornadoes 
on April 2, 1982, is of sufficient severity and 
magnitude to warrant an emergency 
declaration under Pub. L. 93-288. I therefore 
declare that such an emergency exists in the 
State of Arkansas. 

In order to provide Federal assistance, you 
are hereby authorized to loan or donate 
Government-owned mobile homes to the 
State of Arkansas for the purpose of 
providing temporary housing under the 
provisions of section 404 of Pub. L. 93-288. 
You are further authorized to allocate, from 
funds available for these purposes, such 
amounts as you find necessary for 
administrative expenses. 


Notice is hereby given that pursuant 
to the authority vested in the Director of 
Federal Emergency Management 
Agency under Executive Order 12148, 
and delegated to me by the Director 
under the Federal Emergency 
Management Agency Delegation of 
Authority, I hereby appoint Mr. Alton S. 
Ray, Jr., of the Federal Emergency 
Management Agency to act as the 
Federal Coordinating Officer for this 
declared emergency. 

I do hereby determine the following 
areas of the State of Arkansas to have 
been affected adversely by this declared 
emergency. 

The Counties of Ashley, Boone, 
Crittenden, Faulkner, Hempstead, 
Howard, Little River, Lonoke, Monroe, 
Sevier and St. Francis for assistance as 
authorized by the President's 
declaration. 

(Catalog of Federal Domestic Assistance No. 
83-300, Disaster Assistance). 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 


[FR Doc. 82-11891 Filed 4-30-82; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA-657-DR] 
California; Major Disaster and Related 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This is a notice of the 
Presidential declaration of an major 
disaster for the State of California 
(FEMA-657-DR), dated April 24, 1982, 
and related determinations. 

DATED: April 24, 1982. 

FOR FURTHER INFORMATION CONTACT: 


Sewall H. E. Johnson, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington, D.C, 20472 (202) 287-0501. 
NOTICE: Pursuant to the authority vested 
in the Director of the Federal Emergency 
Management Agency by the President 
under Executive Order 12148, effective 
July 15, 1979, and delegated to me by the 
Director under Federal Emergency 
Management Agency Delegation of 
Authority, and by virtue of the Act of 
May 22, 1974, entitled “Disaster Relief 
Act of 1974” (88 Stat. 143); notice is 
hereby given that, in a letter of April 24, 
1982, the President declared a major 
disaster as follows: 

I have determined that the damage in 
certain areas of the State of California 
resulting from fires beginning on April 21, 
1982, is of sufficient severity and magnitude 
to warrant a major-disaster declaration under 
Pub. L. 93-288. I therefore declare that such a 
major disaster exists in the State of 
California. 

The time period prescribed for the 
implementation of section 313(a), priority to 
certain applications for public facility and 
public housing assistance, shall be for a 
period not to exceed six months after the 
date of this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
Federal Emergency Management 
Agency under Executive Order 12148, 
and delegated to me by the Director 
under the Federal Emergency 
Management Agency Delegation of 
Authority, I hereby appoint Mr. Joseph 
G. Delmonte of the Federal Emergency 
Management Agency to act.as the 
Federal Coordinating Officer for this 
declared major disaster. 

I do hereby determine the following 
area of the State of California to have 
been affected adversely by this declared 
major disaster. 

Orange County for Individual 
Assistance only. 

(Catalog of Federal Domestic Assistance No. 
83-300, Disaster Assistance) 

Lee M. Thomas, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

{FR Doc. 82~11892 Filed 4-90-82; 8:45 am} 

BILLING CODE 6718-02-M 


FEDERAL MARITIME COMMISSION 


Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; Issuance of Certificate 
(Performance) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
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Indemnification of Passsengers for 
Nonperformance of Transportation 
t to the provisions of section 3, 

Pub. L. 89-777 (80 Stat. 1357, 1358) and 
Federal Maritime Commission General 
Order 20, as amended (46 CFR Part 540): 
Special Expeditions, Inc., and Lindblad 
Travel, Inc., c/o Special Expeditions 
Inc., 133 East 55th Street, New York, 
New York 10022. 

This Certificate expires April 2, 1983. 

Dated: April 27, 1982. 
Francis C. Hurney, 
Secretary. 
[FR Doc. 82-12007 Filed 4-90-82; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Acquistion of Bank Shares by Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3({a)}(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(A)(3)) to acquire voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Cleveland 
(Harry W. Huning, Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 

1. AmeriTrust Corporation, Cleveland, 
Ohio; to acquire 100 percent of the 
voting shares or assets of AmeriTrust 
Company of Toledo, Toledo, Ohio. 
Comments on this application must be 
received not later than May 23, 1982. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City; Missouri 64198: 

1, Industrial Bancshares, Inc., Kansas 
City, Kansas; to acquire an additional 
3.53 percent of the voting shares of 
Commercial National Bank of Kansas 
City, Kansas City, Kansas. Comments on 
this application must be received not 
later than May 23, 1982. 
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2. Mission Bancshares, Inc., Mission, 
Kansas; to acquire an additional 3.53 
percent of the voting shares or assets of 
Commercial National Bank of Kansas 
City, Kansas City, Kansas. Comments on 
this application must be received not 
later than May 23, 1982. 

3. Valley View Bankshares, Inc., 
Overland Park, Kansas; to acquire an 
additional 3.53 percent of the voting 
shares or assets of Commercial National 
Bank of Kansas City, Kansas City, 
Kansas. Comments on this application 
must be received not later than May 23, 
1982, 

C. Secretary, Board of Governors of 
the Federal Reserve System, 
Washington, D.C. 20551: 

1. First City Bancorporation of Texas, 
Inc., Houston, Texas; to acquire 100 
percent of the voting shares or assets of 
McAllen State Bank, McAllen, Texas. 
Comments on this application must be 
received not later than May 23, 1982. 

Board of Governors of the Federal Reserve 
System, April 23, 1982. 

Dolores S. Smith, 

Assistant Secretary of the Board. 
[FR Doc. 62-11881 Filed 4-30-82; 8:45 am] 
BILLING CODE 6210-01-M 


Acquisition of Bank Shares by Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3(a)(3) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire voting shares or 
assets of a bank. The factors that are 
considered inacting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C, 1842(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Assistant Vice 
President) 400 South Akard Street, 
Dallas, Texas 75222. 

1, First of Austin Bancshares, Inc., 
Austin, Texas; to acquire 100 percent of 
the voting shares or assets of First 
National Bank of Cedar Park, Cedar 
Park, Texas. Comments on this 


application must be received not later 
than May 27, 1982. 

2. Harris County Bankshares, Inc., 
Houston, Texas; to acquire 51 percent of 
the voting shares or assets of Harris 
County Bank-Northwest, National 
Association, Houston, Texas, Comments 
on this application must be received not 
later than May 27, 1982. 

3. National Bancshares Corporation of 
Texas, San Antonio, Texas; to acquire 
100 percent of the voting shares or 
assets of National Bank of Commerce- 
Wurzbach, San Antonia, Texas. 
Comments on this application must be 
received not later than May 27, 1982. 

4. Republic of Texas Corporation, 
Dallas, Texas; to acquire 100 percent of 
the voting shares or assets of Tyler Bank 
& Trust Co., Tyler, Texas. Comments on 
this application must be received not 
later than May 27, 1982. 

5. Victoria Bancshares, Inc., Victoria, 
Texas; to acquire 100 percent of the 
voting shares or assets of Hay's County 
National Bank, San Marcos, Texas. 
Comments on this application must be 
received not later than May 27, 1982. 

B. Secretary, Board of Governors of 
the Federal Reserve System, 
Washington, D.C. 20551: 

1. Mercantile Texas Corporation, 
Dallas, Texas; to acquire 100 percent of 
the voting shares or assets of The 
Merchants and Planters National Bank 
of Sherman, Sherman, Texas, Comments 
on this application must be received not 
later than May 27, 1982, 

Board of Governors of the Federal Reserve 
System, April 27, 1982. 

Dolores S. Smith, 

Assistant Secretary of the Board. 
[FR Doc. 6211886 Filed 4-90-82; 8:45 am] 
BILLING CODE 6210-01-M 


Banco Del Pacifico International; 
Corporation To Do Business Under 
Section 25(a) of the Federal Reserve 
Act 


An application has been submitted for 
the Board's approval of the organization 
of a corporation to do business under 
section 25(a) of the Federal Reserve Act 
(‘Edge Corporation”), to be known as 
Banco del Pacifico International, Miami, 
Florida. Banco del Pacifico International 
would operate as a subsidiary of Banco 
del Pacifico, Guayaquil, Ecuador. The 
factors that are considered in acting on 
the application are set forth in § 211.4(a) 
of the Board's Regulation K (12 CFR 
211.4(a)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
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writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received no later than May 23, 1982. Any 
comment on an application that requests 
a hearing must include a statement of 
why a written presentation would not 
suffice in lieu of a hearing, identify 
specifically any questions of fact that 
are in dispute and summarize the 
evidence that would be presented at a 
hearing. 

Board of Governors of the Federal Reserve 
System, April 23, 1982. 
Dolores S. Smith, - 
Assistant Secretary of the Board. 
[FR Doc. 62-11882 Filed 4-30-82; 6:45 am] 
BILLING CODE 6210-01-M 


Formation of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3{a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares 
and/or assets of a bank. The factors that 
are considered in acting on the 
applications are set forth in section 3(c) 
of the Act (12 U.S.C. 1842{c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Cleveland 
(Harry W. Huning, Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 

1. U.C.B. Banc Corp., East Palestine, 
Ohio; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of The Union Commerical 
& Savings Bank, East Palestine, Ohio. 
Comments on this application must be 
received not later than May 23, 1982. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. HC Financial Corp., LaBelle, 
Florida; to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Hendry 
County Bank, LaBelle, Florida. 
Comments on this application must be 
received no later than May 23, 1982. 





C. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. First Bancshares of Eastern 
Arkansas, Inc., West Memphis 
Arkansas; to become a bank holding 
company by acquiring 80 percent of the 
voting shares of First National Bank in 
West Memphis, West Memphis, 
Arkansas. Comments on this application 
must be received not later than May 23, 
1982. 

D. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Assistant Vice 
President) 400 South Akard Street, 
Dallas, Texas 75222: 

1. Ruidoso Bank Corporation, 
Ruidoso, New Mexico; to become a bank 
holding company by acquiring 80 
percent of the voting shares of Ruidoso 
State Bank, Ruidoso, New Mexico. 
Comments on this application must be 
received not later than May 23, 1982. 

Board of Governors of the Federal Reserve 
System, April 23, 1982. 

Dolores S. Smith, 

Assistant Secretary of the Board. 
[FR Doc. 82-11884 Filed 4-30-82; 8:45 am] 
BILLING CODE 6210-01-M 


Republic International Bank of New 


Corporation 
Under Section 25(a) of the Federal 
Reserve Act 


Republic International Bank of New 
York (California), Los Angeles, 
California, a corporation organized 
under section 25{a) of the Federal 
Reserve Act, has applied for the Board’s 
approval under § 211.4{c)(1) of the 
Board’s Regulation K (12 CFR 
211.4(c)(1)), to establish a branch in 
Beverly Hills, California. Republic 
International Bank of New York 
(California) operates as a subsidiary of 
Republic National Bank of New York, 
New York, New York. 

The factors that are to be considered 
in acting on this application are set forth 
in § 211.4{a) of the Board’s Regulation K 
(12 CFR 211.4{a)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of New 
York. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received no later than May 23, 1982. Any 
comment on an application that requests 
a hearing must include a statement of 
why a written presentation would not 
suffice in lieu of a hearing, identify 
specifically any questions of fact that 
are in dispute, and summarize the 


evidence that would be presented at a 
hearing. 
Board of Governors of the Federal Reserve 
System, April 23, 1982. 
Dolores S. Smith, 
Assistant Secretary of the Board. 
[FR Doc. 82-11883 Filed 4-30-82; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 


- HUMAN SERVICES 


President’s Council on Physical 
Fitness and Sports 

AGENCY: Office of the Assistant 
Secretary for Health, HHS. 


ACTION: Notice of meeting. 
SUMMARY: This notice sets forth the 


schedule and proposed agenda of a 
forthcoming meeting of the President's 


‘Council on Physical Fitness and Sports. 


This notice also describes the functions 
of the Council. Notice of this meeting is 
required under the National Advisory 
Committee Act. 


DATE: May 4, 1982, 9:30 a.m. to 4:00 p.m. 


ADDRESS: New Executive Office 
Building, Room 2008, 726 Jackson Place, 
NW., Washington, D.C. 20500. 

FOR FURTHER INFORMATION CONTACT: 
Mr. C. Carson Conrad, Executive 
Director, President’s Council on Physical 
Fitness and Sports, 400 Sixth Street, 
SW., Room 3030, Washington, D.C. 
20201. 


SUPPLEMENTARY INFORMATION: The 
President's Council on Physical Fitness 
and Sports operates under Executive 
Order #12345 dated February 2, 1982. 
The functions of the Council are: (1) To 
recommend to the President and the 
Secretary of HHS as necessary, steps to 
accelerate carrying out provisions of the 
Executive Order and (2) Advise the 
Secretary on matters pertaining to ways 
and means of enhancing opportunities 
for participation in physical fitness and 
sports activities and on state, local, and 
private action to extend and improve 
physical activity programs and services. 

The Council will hold this meeting to 
apprise the new Council members of the 
9-point national program of physical 
fitness and sports; to report on on-going 
Council programs; and to plan future 
directions. 

Dated: April 26, 1982. 
C. Carson Conrad, 
Executive Director, President's Council on 
Physical Fitness and Sports. 
{FR Doc. 82~11875 Filed 4-30-82; 8:45 am] 
BILLING CODE 4160-17-M 
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Office of Human Development 
Services 


Administration for Children, Youth and 
Families . 


[Program Announcement No. 136286-821] 


Research and Demonstration Projects 
for Child Abuse and Neglect Program 


AGENCY: Human Development Services 
Office, Health and Human Services 
Department (HHS). 

suBJECT: Announcement of Availability 
of Grant Funds for Research and 
Demonstration Projects for the Child 
Abuse and Neglect Program in Fiscal 
year 1982. 


SUMMARY: The Office of Human 
Development Services (OHDS) 
announces that applications are being 
accepted for research and 
demonstration grants for Fiscal Year 
1982 under The Child Abuse Prevention 
and Treatment Act of 1974, as amended. 
Regulations governing this program are 
published in the Code of Federal 
Regulations in 45 CFR Part 1340: 


DATE: Closing date for receipt of 
applications is: July 19, 1982. 


Scope of this Announcement 


This Program Announcement relates 
specifically to research and 
demonstration grants authorized by 
Section 2{b)(5) and 4(a) of the Child 
Abuse Prevention and Treatment Act, as 
amended, which authorize Federal 
support for research, demonstration and 
service projects on the prevention and 
treatment of child abuse and neglect. 
The OHDS program announcement 
published in the Federal Register of 
November 16, 1981 (46 FR 56364) called 
for preapplications for research and 
demonstration projects to be supported 
by OHDS discretionary funds. These 
preapplications were to respond to one 
or more of several priority areas. Some 
of these priority areas related to 
prevention and treatment of child abuse 
and neglect. OHDS amended that 
announcement by publishing 
supplemental information in the Federal 
Register of January 13, 1982 (47 FR 1658), 
soliciting comments on the proposed 
research priorities in the area of child 
abuse and neglect, as required by 
section 2(b) of the Child Abuse 
Prevention and Treatment Act. 
Comments solicited on the proposed 
priorities were either incorporated in 
preapplications submitted in response to 
the November 16 OHDS announcement 
or submitted separately to ACYF. This 
announcement contains final Child 
Abuse and Neglect funding priorities, 
based on the concept papers which 
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addressed child abuse and neglect 
issues and other comments received 
from the public during the 60-day 
comment period. 


Program Purpose 


The purpose of this research and 
demonstration program is to generate 
new knowledge and develop and test 
innovative service approaches that will 
assist States and communities in 
improving efforts to prevent and treat 
child abuse and neglect. 

Program Objectives 

OHDS solicits applications for 
projects which reflect any of the 
following objectives: 

1. To increase knowledge in specific 
areas relating to child abuse and neglect 
in order to improve State and local 
policy-making, service delivery systems, 
diagnostic and treatment skills and/or 
prevention strategies. Projects should 
address research selected from the 
following list of specific areas of inquiry: 

a. Investigation into the effectiveness 
of differential prevention, intervention 
and/or treatment approaches for various 
forms of child maltreatment, including 
sexual exploitation, child neglect, 
nonorganic failure-to-thrive, emotional 
maltreatment and adolescent 
maltreatment; 

b. Analysis of patterns and 
contributing factors associated with 
intergenerational family violence; 

c. Investigation into the relationships 
of maltreatment and histories of family 
violence with status offenses and 
delinquency in adolescents; 

d. Investigation into the 
interrelationships of child maltreatment 
with family functioning and social skills, 
extended family supports, social 
networks and cultural variations; and 

e. Development and testing of 
computer technology to assist 
communities with programs aimed at - 
facilitating the prevention, identification 
and/or treatment of child abuse and 
neglect. 

2. To demonstrate comprehensive 
prevention service strategies for families 
at risk of child abuse and neglect. The 
purposes of such strategies should be to 
promote health family functioning and 
to remediate those factors linked to 
child maltreatment. The factors 
considered to be most amenable to 
prevention services include family 
social isolation, low self-esteem of 
parents, inability of parents to cope with 
stress, parental lack of problem-solving 
skills, and inadequate knowledge and 
skills related to child-rearing. OHDS 
expects to support comprehensive 
prevention strategies that clearly engage 
the involvement of voluntary and church 


organizations and the private business 
sector and on projects that will 
demonstrate a transfer of responsibility 
for financial support from Federal to 
private auspices over their two-year 
project periods. 

3. To develop, expand, and 
disseminate promising approaches to 
protection of childrenfrom abuse and 
neglect in residential institutions and 
other out-of-home placements. This 
priority area represents the intent to 
support further development and 
dissemination of child protective 
measures already begun by previous 
public and private initiatives. Such 
measures include, but are not limited to: 
Improved training for child care 
workers, foster parents, institutional 
administrators and licensing officials; 
systems to facilitate reporting and 
investigation of individual abusive or 
neglectful occurrences affecting children 
in residential or out-of-home 
placements; and alternative approaches 
for insuring that corrective steps are 
taken in cases of confirmed child 
maltreatment in residential institutions 
or foster care placements. 

Eligible Applicants 

Eligible applicants for research and 
demonstration projects are public and 
private nonprofit organizations with the 
capability of carrying out the proposed 
projects. For projects addressing the 
further development and dissemination 
of approaches to protection of children 
in residential institutions and out-of- 
home placements (Objective No. 3), 
priority will be given to applications 
that involve State agencies responsible 
for child protection, residential licensing 


‘ and/or child placement, though the 


applicants are not limited to State 
agencies. 


Available Funds 


OHDS expects to award 
approximately $2,000,000 in Fiscal Year 
1982 for new grants addressing these 
research and demonstration priorities. 
Each project will be supported for a 
period of up to two years. The initial 
grant sustains the Federal share of the 
budget for which the first 12 months of 
the project. Support for the additional 
12-month budget period in amounts not 
to exceed the amount of the first award 
depends upon the availability of funds, 
the grantees satisfactory performance 
of the project for the first year’s grant 
was awarded, and the determination 
that continued funding is in the best 
interest of the Government. 

Three to six grants will be awarded 
for research on specific child abuse and 
neglect areas (Objective No. 1) in 
amounts not to exceed $150,000 each 
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and with the total amount for this 
category not to exceed $500,000 for the 
initial year. 

Up to eight grants will be awarded to 
support demonstrations of 
comprehensive prevention services 
projects (Objective No. 2) in amounts 
not to exceed $100,000 each and with the 
total amount for this category not to 
exceed $800,000 for the initial year. 
Support for the additional 12-month 
budget period will be in amounts not to 
exceed 75 percent of the first year’s 
Federal share, in order to encourage 
reliance on local, private resources. 

Between three and six grants will be 
awarded to support development and 
dissemination of approaches to 
protection of children in residential 
institutions and out-of-home placements 
(Objective No. 3) in amounts not to 
exceed $150,000 each and with a total 
amount for this category not to exceed 
$700,000 for the initial year. 


Grantee Share of the Project 


OHDS requires that each grantee 
provide a share of the budget for this 
grant program. The grantee’s share will 
be at least ten percent of the total cost 
of the proposed project. Grantee- 
incurred costs or third-party in-kind 
contributions may be used as the 
grantee’s share of the cost of the project. 


The Application Process 
Availability of Forms 


Applications for grants under the 
Research and Demonstration Projects 
for Child Abuse and Neglect Program 
must be submitted on standard forms 
provided for that purpose. Application 
kits which include the forms and 
specific Program Guidance materials for 
use in preparing the program narrative 
sections of applications may be 
obtained by writing to: 

National Center on Child Abuse and Neglect, 
Attn: Grants Administration Specialist, 
Children’s Bureau/ACYF, P.O. Box 1182, 
Washington, D.C. 20013, Telephone: (202) 
245-2840. 


Application Submission 


One signed and two copies of the 
grant application, including all 
attachments, must be submitted to the 
address provided below under the 
section, “Closing Date for Receipt of 
Applications.” OHDS requests that 
applicants enclose five additional copies 
of the grant application in order to 
facilitate timely review. 


A-95 Notification Process 


Applicants for demonstration grants 
for Objectives No. 2 and No. 3, ice., 
comprehensive prevention services and 
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development and dissemination projects 
for approaches to protection of children 
in residential institutions and out-of- 
home placements, are required, prior to 
submission of applications, to notify the 
appropriate State A-95 Clearinghouse of 
their intent to apply for Federal 
assistance for this program. Applicants 
should contact the appropriate State 
Clearinghouse (listed in 42 FR 2210, 
January 10, 1977) for information on how 
they can meet the A-95 requirements. 
Applicants for research grants under 
Objective No. 1 are not required to 
submit notice of intent to apply for A-95 
review. 


Application Consideration 


The Commissioner for Children, Youth 
and Families determines the final action 
to be taken with respect to each grant 
application for this program. 
Applications which are complete and 
conform to the requirements of this 
Program Announcement are subjected to 
a competitive review and evaluation by 
qualified persons independent of the 
Administration for Children, Youth and 
Families. 

The results of the review assist the 
Commissioenr in considering competing 
applications. The Commissioner 
consideration may also take into 
account comments from Federal 
Regional and Headquarters program 
office staff. Comments also may be 
requested from appropriate specialists 
and constituents inside and outside the 
Federal government. To the extent 
possible, the Commissioner's final 
decisions reflect the mandate of the 
Child Abuse Prevention and Treatment 
Act, as amended, “to achieve equitable 
distribution of assistance * * * among 
the States, among geographical areas of 
the Nation, and among rural and urban 
areas.” (Section 4(d).) 


Criteria for Review and Evaluation of 
Applications 


Competing grant applications for 
research and demonstration projects 
under this program will be reviewed and 
evaluated against the criteria stated 
below. The following requirements 
apply to all applications: 

1. The applicants must include letters 
of agreement to participate from any 
organizations, individuals or agencies 
whose participation in the project will 
be crucial for its effective 
implementation. This criterion includes 
organizations providing access to data 
for research activities. 

2. The applicants must include in their 
budgets provisions for two two-day 
meetings to be held in Washington, D.C., 
for the purposes of planning, review and 
- collaboration with other projects. 


3. The applicants must certify 
willingness to provide quarterly program 
progress reports on a schedule to be 
established after grant award. 

For research on specific child abuse 
and neglect areas (Objective No. 1): 

1. The applicant organization is 
capable of carrying out the proposed 
project, including provision of adequate 
resources and facilities. (5 points) 

2. The applicant has defined and 
justified the importance of the specific 
issue for study, the results of which, if 
the proposed project is implemented 
well, will make an important 
contribution to the knowledge and 
practice related to prevention and 
treatment of child abuse and neglect and 
which addresses the priority objective of 
this program announcement. (30 points) 

3. The applicant's general 
methodological approach is appropriate 
for addressing the issues defined, is 
feasible within the available resources 
and is capable of achieving the program 
objectives. (20 points) 

4. The applicant's detailed approach 
and methodology for carrying out the 
proposed projects are logical and 
scientifically sound. Judgments on this 
criterion are determined by such 
elements of the work plan as testable 
hypotheses, a sound data collection 
plan, assurances of access to data, and a 
sound data analysis plan. (20 points) 

5. The applicant's proposed staff has 
sufficient knowledge and expertise in (a) 
the conduct of similar research projects 
and (b) the field of child abuse and 
neglect to enable it to carry out the 
proposed research project. (15 points) 

6. The applicant's proposed budget 
contains estimated costs to the Federal 
government which are reasonable 
considering the anticipated benefits and 
the scope of the project. (10 points) 

For demonstrations of comprehensive 
prevention services and development 
and dissemination of approaches to 
protection of children in residential 
institutions and out-of-home placements 
(Objectives No. 2 and No. 3): 

1. The applicant organization is 
capable of carrying out the proposed 
project, including provision of adequate 
resources and facilities. (10 points) 

2. The applicant's presentation of the 
project's objectives and results or 
benefits expected clearly relate to the 
purposes of the Child Abuse Prevention 
and Treatment Act, as amended, to 
improve State and local capabilities to 
prevent and treat child abuse and 
neglect and address one of the program 
priorities of this announcement. (10 
points) 

3, The applicant demonstrates the 
need for the proposed project, with 
appropriate descriptions of recipients of 
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proposed project services and 
community (State or regional) factors 
which relate to the need for the project. 
(20 points) 

4. The applicant's program narrative 
describes a work plan which is clear, 
comprehensive and feasible and has the 
potential for attaining the project's 
objectives. (This criterion relates to the 
application work plan, scheduling of 
activities and dissemination and 
utilization plan.) (25 points) 

5. The applicant defines a sound 
internal evaluation plan for effective 
project management purposes and for 
assessing project outcomes. (15 points) 

6. The applicant's proposed staff have 
or will have the knowledge, expertise 
and experience necessary to carry out 
the proposed project. (10 points) 

7. The applicant’s proposed budget 
contains estimated costs to the Federal 
government which are reasonable 
considering the anticipated benefits and 
scope of the project. (10 points) 


Closing Date for Receipt of Applications. 


The closing date for receipt of 
applications under this Program 
Announcement is July 19, 1982. 

Applications may be mailed or hand- 
delivered. OHDS will accept hand- 
delivered applications during regular 
working hours of 9:00 a.m. to 5:00 p.m., 
Monday through Friday, except Federal 
holidays. Hand-delivered applications 
must be taken to Room 1740, HHS 
Building, 330 Independence Avenue, 
SW, Washington, D.C. 

Mailed applications will be 
considered to be received on time if they 
are either: 

1. Received on or before the deadline 
date; or 

2. Sent by first class mail, postmarked 
on or before the deadline date, and 
received in time for submission to the 
independent review group. (Applicants 
are cautioned to request a legible U.S. 
Postal Service postmark or to use 
express mail or certified or registered 
mail and obtain a legibly dated mailing 
receipt from the U.S. Postal Service. 
Private metered postmarks shall not be 
acceptable as proof of timely mailing.) 

Applications submitted by any means 
except mailing first class through the 
U.S. Postal Service shall be considered 
as meeting the deadline only if they are 
physically received before close of 
business on or before the deadline date. 

Applications which do not meet these 
criteria are considered late applications 
and will not be considered in the current 
compelition but will be returned to the 
sender. 

Mailed applications must be 
addressed to: Department of Health and 
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Human Services, Office of Human 
Development Services, Grants 
Management Branch/HHS Building, 
Room 1740, 330 Independence Avenue 
SW, Washington, D.C. 20201, Attn: 
13628-821. 
(Catalog of Federal Domestic Assistance 
Number: 13.628, Child 

Development—Child Abuse and Neglect 
Prevention and Treatment) 

Dated: April 26, 1982. 
Clarence R. Hodges, 
Commissioner for Children, Youth and 
Families. 


Approved: April 27, 1982. 
Dorcas R. Hardy, 
Assistant Secretary for Human Development 
Services. 
[FR Doc. 82~12000 Filed 4-30-82; 8:45 am] 
BILLING CODE 4130-01-M 


Public Health Service 


Health Maintenance Organizations 


AGENCY: Public Health Service, HHS. 


ACTION: Notice, March—qualified health 
maintenance organizations. 


SUMMARY: This notice sets forth the 
names, addresses, service areas, and 
dates of qualification of entities 
determined by the Secretary to be 
qualified health maintenance 
organizations (HMOs). In addition, a 
service area correction of a previously 
qualified HMO is reported at the end of 
the list. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Seubold, Ph.D., Director, Office 
of Health Maintenance Organizations, 
Park Building—Third Floor, 12420 
Parklawn Drive, Rockville, Maryland 
20857, 301/443-4106. 

SUPPLEMENTARY INFORMATION: 
Regulations (42 CFR 110.605(b)) issued 
under Title XIII of the Public Health 
Service Act require that a list and 
description of all newly qualified HMOs 
be published on a monthly basis in the 
Federal Register. The following entities 
have been determined to be qualified 
HMOs under section 1310(d) of the 
Public Health Service Act (42 U.S.C. 
300e-9(d)): 

(Operational Qualified Health 
Maintenance Organization: 42 CFR 
110.603(a)) 

1. Total Health Care of Detroit, (Staff 
Model, see Section 1310(b)(1) of the 
Public Health Service Act), 3455 
Woodward Avenue, Detroit, Michigan 
48201. Service area: Wayne County, 
Michigan and that portion of Oakland 
County, Michigan south of Fourteen Mile 
Road. Date of qualification: March 1, 
1982. - 


(Preoperational Qualified Health 
Maintenance Organization: 42 CFR 
110.603(c)) 


1. CapCare, (Medical Group Model, 
see Section 1310(b)(1) of the Public 
Health Service Act), P.O. Box 489, 
Bismarck, North Dakota 58502. Service 
area: Burleigh, Morton, Oliver, Kidder, 
Mercer Counties, North Dakota and the 
southern portion of McLean County, 
North Dakota. Date of qualification: 
March 16, 1982. 


Service Area Correction 


1. Health Maintenance Network of 
Southern California/dba Health Net, 
P.O. Box 9103, Van Nuys, California 
91409. The following zip code should be 
listed under Tulare and Kern Counties, 
California: 93215. (See 46 FR 55010 
published November 5, 1981, and 46 FR 
56507 published November 17, 1981.) 

Files containing detailed information 
regarding qualified HMOs will be 
available for public inspection between 
the hours of 8:30 a.m. and 4:30 p.m. on 
Tuesdays and Thursdays, except for 
Federal holidays, in the Office of Health 
Maintenance tions, Office of 
the Assistant Secretary for Health, 
Department of Health and Human 
Services, Park Building, 3rd Floor, 12420 
Parklawn Drive, Rockville, Maryland 
20857. 

Questions about the qualification 
review process or requests for 
information about qualified HMOs 
should be sent to the same office. 

Dated: April 23, 1982. 

Frank H. Seubold, 

Director, Office of Health Maintenance 
Organizations. 

[FR Doc. 82-11940 Filed 4-30-82; 8:45 am] 

BILLING CODE 4160-17-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


Geothermal Resources Lease Sale 
Coso, and Wendel-Amedee, KGRA’s 
CA 12543 


Notice is hereby given that 
approximately 18,788.85 acres of land in 
10 parcels in Inyo, and Lassen, Counties, 
California, will be offered competitively 
for lease under the Geothermal Steam 
Act of 1970 through sealed bids‘to the 
qualified responsible bidder of the 
highest cash amount per parcel. Bids 
will be received until 10:00 a.m. on May 
25, 1982..Full details of the offering and 
information may be obtained from the 
office shown in this notice. 

For further information contact the 
California State Office, Division of 
Operations, Room E-2605, 2800 Cottage 
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Way, Sacramento, California 95825 (916) 
4844492. 
Dated: April 23, 1982. 
Walter F. Holmes, 
Chief, Branch of Lands and Minerals 
Operations. 
[FR Doc. 62~11889 Filed 4-30-82; 8:45 am} 
BILLING CODE 4310-84-M 


[INT DEIS 82-18] 


San Gorgonio Pass Wind Energy 
Project, California Desert District, 
California; Availability of Draft 
Environmental Impact Statement 
(DEIS) 


Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Bureau of Land Management 
has prepared a draft environmental 
impact statement concerning a proposed 
wind energy project in the San Gorgonio 
Pass area, Riverside County, California. 
This statement analyzes the 
environmental consequences of seven 
proposals to construct and operate 
large-scale wind turbine fields on 
approximately 12,780 acres of public 
land. The proposed wind farms would 
include turbine installations, several 
transmission lines to collect power and 
interconnect into the local power 
network, the installation of new 
substations, and construction of access 
roads to support system requirements. 
Alternatives to the proposed project 
include: development on public lands 
except where significant surface 
conflicts exist and no action. Major 
environmental issues are related to 
aesthetics, threatened and endangered 
animal and plant species, bird 
migration, changes in land use, 
socioeconomics, noise and 
communications interference. 

Comments on the draft environmental 
impact statement are being solicited for 
a period of 30 days from public agencies, 
interested individuals and entities. The 
Bureau of Land Management invites 
written comments on the statement to 
be submitted by June 6, 1982 to the State 
Director, California State Office, Bureau 
of Land Management, 2800 Cottage 
Way, Sacramento, California 95825, 
Telephone (916) 484-4541. 

A limited number of copies of the 
draft environmental impact statement 
are available upon request at the 
California State Office. 

Copies of this EIS are also available 
for public reading and review at: 
Division of Land and Renewable 

_ Resources, Bureau of Land 

Management, Interior Building, 18th & 





C Streets, NW., Washington, D.C. 
20240 


California Desert District, Bureau of 
Land Management, 1695 Spruce 
Street, Riverside, CA 92505 
In addition, a public meeting will be 

held in Palm Springs on a date to be 

announced to answer questions the 
public may have regarding the project 
and accept public comment on the draft 
statement. 

Dated: April 26, 1982. 

Ed Hastey, 

Bureau of Land Management, California State 

Director. 

{FR Doc. 62-1868 Filed 4-30-82; 8:45 am{ 

BILLING CODE 4310-64-M 


[W-35463] 
Wyoming; Termination of Proposed 
Withdrawal and Reservation of Lands 
Notice of the Bureau of Reclamation, 
U.S. Department of the Interior, 
application W-35483 for withdrawal and 
reservation of the following described 
land from all forms of appropriation 
under the public land laws, including the 
mining laws (30 U.S.C. Ch. 2}, was 
published as FR Doc. 72-9673 on page 
12646 of the issue of June 27, 1972. The 
applicant has cancelled its application 
in its entirety. 
Sixth Principal Meridian, Wyoming 
T. 53 N., R. 101 W., 
Sec. 6, lots 13, 14, and E%“SW%. 


The area described contains 160.41 
acres in Park County, Wyoming. 
Therefore, pursuant to the regulations 
contained in 43 CFR 2310.2-1{c), at 10:00 
a.m. on June 7, 1982, these lands shall be 
relieved of the segregative effect of this 
application, however, the lands will not 
be opened to entry due to an existing 
coal withdrawal. 
Harold G. Stinchcomb, 
Chief, Branch of Lands and Minerals 
Operations, 
April 21, 1962. 
[FR Doc. 62-1890 Filed 4-30-82; 646 am| 
BILLING CODE 4310-64-m 


Bureau of Reciamation 


Cascade Reservoir Land Use 
Management Pian Payette Division, 


The Bureau of Reclamation published 
a Notice of Intent to Prepare an 
‘ Environmental Impact Statement on the 
proposed Cascade Reservoir Land Use 


Management Plan on September 5, 1979, 
(FR Vol. 44, No. 173, p. 51870). 

Initially, it was felt that the 
significance of the action was not so 
much associated with the environmental 
consequences of the proposed recreation 
development and wildlife management 
areas, but rather with certain 
controversy as to where the recreation 
sites would be located and whether they 
would be developed for day or overnight 
use. It therefore seemed likely that an 
EIS would be needed. 

Subsequent to publication of the 
Notice of Intent, comments and 
concerns expressed at earlier public 
meetings were reevaluated, and the 
management plan was revised 
accordingly. The revised plan was 
adopted as the “preferred alternative,” 
and in November 1981 an environmental 
assessment was provided to interested 
organizations, agencies and individuals 
for review and comment. Based on that 
assessment and the comments received, 
the Bureau concluded that no significant 
impacts would result from the proposed 
management plan, and a Finding of No 
Significant Impact (FONSI) was signed 
by the Regional Director, Pacific 
Northwest Region, on February 12, 1982. 

Since the FONSI constitutes 
compliance with the National 
Environmental Policy Act, we are 
withdrawing the Notice of Intent and 
will not prepare an environmental 
statement. 


Dated: April 28, 1982. 
Eugene Hinds, 
Assistant Commissioner of Reclamation. 


[FR Doc. 82-12012 Filed 4-30-82; 6:45 amj 
BILLING CODE 4310-09-™ 


INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 387 (Sub-No. 122)] 


Pittsburgh & Lake Erie Raliroad Co. 
and Baltimore & Ohio Railroad Co; 
Exemption for Contract Tariff IiCC- 
PLE-C-0011 (Supplement) 
AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of Provisional 
Exemption. 


SUMMARY: Petitioners are granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 
U.S.C. 10713(e). The contract tariff 
supplement to be filed may become 
effective on one day's notice. This 
exemption may be revoked if protests 
are filed on or before May 18, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Donald j. Shaw, jr. 
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or 
Jane F. Mackall, (202) 275-7656. 
SUPPLEMENTARY INFORMATION: The 
Pittsburgh & Lake Erie Railroad 
Company and the Baltimore and Ohio 
Railroad Company filed a petition on 
April 13, 1982, seeking an exemption. 
under 49 U.S.C. 10505 from the statutory 
notice provisions of 49 U.S.C. 10713(e). 
Petitioners request that we permit a 
supplement to contract tariff ICC-PLE- 
C-0011 to become effective on one day’s 
notice. The contract involves the 
movement of coke. The tariff 
supplement was filed to become 
effective on May 13, 1982, and adds an 
additional destination. 

Under 49 U.S.C. 10713(e), contracts 
must be filed on not less than 30 days’ 
notice. There is no provision for waiving 
this requirement. Cf. former section 
10762(d)}({1). However, the Commission 
has granted relief under our section 
10505 exemption authority in 
exceptional situations. 

The petition shall be granted. The 
shipper has closed certain facilities and 
must relocate its stockpiles of coke to 
other facilities. Petitioners argue that 
they must move the coke as soon as 
possible or the shipper may divert the 
traffic to other modes. An exemption 
will allow petitioner improved 
equipment use and provide it additional 
revenue. Additionally, the shipper’s 
production schedules will be facilitated. 
We find this to be the type of 
circumstance which warrants a 
provisional exemption. 

Petitioners’ contract tariff ICC-PLE- 
C-0011 may become effective on one 
day’s notice. We will apply the 
following conditions which have been 
imposed in similar exemption 
proceedings: 

If the Commission permits the contract to 
become effective on one day's notice, this . 
fact neither shall be construed to mean that 
this is a Commission approved contract for 
purposes of 49 U.S.C. 10713(g) nor shall it 
serve to deprive the Commission of 
jurisdiction to institute a proceeding on its 
own initiative or on complaint to review this 
contract and to disapprove it. 


Subject to compliance with these 
conditions, under 49 U.S.C. 10505(a) we 
find that the 30-day notice requirement 
in these instances is not necessary to 
carry out the transportation policy of 49 
U.S.C. 10101a and is not needed to 
protect shippers from abuse of market 
power. Further, we will consider 
revoking this exemption under 49 U.S.C. 
10505(c) if protests are filed on or before 
May 18, 1982. 

This action will not significantly affect 
the quality of the human environment or 
the conservation of energy resources. 
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(49 U.S.C. 10505) 

Dated: April 26, 1982. 

By the Commission, Division 2, 
Commissioners Gresham, Gilliam, and 
Taylor. Commissioner Taylor is assigned to 
this Division for the purpose of resolving tie 
votes. Since there was no tie in this matter, 
Commissioner Taylor did not participate. 
Agatha L. Mergenovich, 

Secretary. 
[FR Doc. 82-11897 Filed 4-30-82; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 29686] 


Prairie Central Railway Co.; Petition for 
Exemption Under 49 U.S.C. 10505 for 
Exemption Under 49 U.S.C. 11301 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


summary: The Interstate Commerce 

Commission exempts the reissuance of 

stock by Prairie Central Railway 

Company to its parent corporation, 

Trans-Action Lines Limited from the 

requirements of prior Commission 

approval under 49 U.S.C. 11301. 

DATES: This exemption is effective on 

June 2, 1982. Petitions to reopen must be 

filed by May 24, 1982. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

ADDRESSES: Send petitions for 

reconsideration to: 

(1) Section of Finance, Room 5414, 
Interstate Commerce Commission, 
Washington, DC 20423. 

and (2) Fritz R. Kahn, Suite 1100, 1660 L 
Street NW., Washington, DC 20036. 
Pleadings should refer to F.D. No. 

29686. 

SUPPLEMENTARY INFORMATION: Locally, 

copies may be purchased by calling TSI 

at 289-4357 or by pickup from Room 

2227 at Commission headquarters. 

Outside the metropolitan area, copies 

may be purchased by calling TSI at 800- 

424-5403. 


Decided: April 23, 1982. 

By the Commission, Chairman Taylor, 
Vice-Chairman Gilliam, Commissioners 
Gresham, Sterrett, and Andre. 

Agatha L. Mergenovich, ; 
Secretary. 

[FR Doc. 82-11896 Filed 4-30-82: 8:45 am] 
BILLING CODE 7035-01-M 


Motor Carrier Temporary Authority 
Application 


The following are notices of filing of 
applications for temporary authority 
under section 10928 of the Interstate 
Commerce Act and in accordance with 


the provisions of 49 CFR 1131.3. These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 
which it is predicated, specifying the 
“MC” docket and “Sub” number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant’s information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 


Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 


Motor Carriers of Property 


‘Notice No. F-167 


The following applications were filed 
in Region 2. Send protests to: ICC, Fed. 
Res. Bank Bldg., 101 N. 7th St., Rm. 620 
Philadelphia, PA 19106. 

MC 161434 (Sub-II-1TA), filed April 
19, 1982. Applicant: ACME LEASING 
COMPANY, d.b.a. ACME TRANSPORT, 
157 Stanford Pkwy., Findlay, OH 45840. 
Representative: James Duvall, 220 W. 
Bridge St., P.O. Box 97, Dublin, OH 
43017. Carbon dioxide, between points 
in Allen, Sandusky and Seneca 
Counties, OH, on the one hand, and, on 
the other, points in and east of MN, IA, 
MO, AR and LA, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Thermice 
Corporation, 3225 S. Delaware Ave., 
Philadelphia, PA 19148. 

MC 153174 (Sub-2-2-TA), filed April 
19, 1982. Applicant: AFFILIATED 
TRANSPORT SERVICES, INC., P.O. Box 
158, Folcroft, PA 19032. Representative: 
Alan Kahn, 1430 Land Title Bldg., 
Philadelphia, PA 19110. Liquid color 


dispersions, from points in the New 
York, NY, commercial zone to the 
facilities of Affiliated Transport 
Services, Inc. in the Philadelphia, PA 
commercial zone, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
Colorcon P.R., Inc., P.O. Box 8730, 
Humacao, Puerto Rico 00661. 


MC 161573 (Sub-II-1TA), filed April 
19, 1982. Applicant: AMERICAN 
DELIVERY SERVICE, INC., 10 E. Oregon 
Ave., Phila., PA 19148. Representative: 
Richard Rueda, 135 N. 4th St., Phila., PA 
19106. Contract; irregular: such 
commodities as are dealt in or used by 
retail department stores between points 
in NY, NJ and CA on the one hand, and, 


on the other, points in NY, NJ, CA, AZ, 


NM and NV for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: HRT Industries, Inc., 
2525 Military Avenue, Los Angeles, CA 
90064 


MC 161591 (Sub-II-1TA), filed April 
20, 1982. Applicant: WILLIAM B. AKERS 
d.b.a. B. A. HAULING, 653 Ramada 
Road, Vinton, VA 24179. Representative: 
Terrell C. Clark, P.O. Box 25, 
Stanleytown, VA 24168. Chemicals and 
spray equipment, between the facilities 
of WEN-DON Corporation-at Roanoke, 
VA, on the one hand, and, on the other, 
points in AL, IL, IN, KY, OH, PA, TN, 
VA and WV for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: WEN-DON 
Corporation, P.O. Box 13905 Roanoke, 
VA 24034. 

MC 161472 (Sub-2-1TA), filed April 19, 
1982. Applicant: BANKS FARMS, INC.., 
Route 2, Hillsville, VA 24343. 
Representative: Eric Meierhoefer, Suite 
1000, 1029 Vermont Avenue, NW., 
Washington, DC 20005. Bananas, 
between port cities in ME, NH; MA, RI, 
CT, NY, NJ, DE, MD, VA, NC, SC, GA, 
FL, AL, MS, LA, and TX, on the one 
hand, and, on the other, points in VA 
and NC, for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: D&M Produce 
Company, 3487 Inventory Road, Norfolk, 


“VA 23502. 


MC 96448 (Sub-II-1TA), filed April 19, 
1982. Applicant: BROOK LEDGE, INC.., 
R.D. #1, Box 56, Oley, PA 19547. 
Representative: Eugene M. Malkin, Suite 
1832, Two World Trade Center, New 
York, NY 10048. Horses and equipment 
and paraphernalia incidental to the 
transportation, care and display of such 
horses, between Philadelphia, PA and 
points in the commercial zone thereof, 
on the one hand, and, on the other, 
Seattle, WA, and points in the 
commercial zone thereof, for 270 days. 
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Supporting shipper: Washington 
Harness Club, 511 Lyon Building, 
Seattle, WA. 

MC 158956 (Sub-2-2TA), filed April 19, 
1982. Applicant: JOSEPH CALLAVINI, 
P.O. Box 256, Back St., Latimer, PA 
18234. Representative: Joseph A. ° 
Keating, Jr., 121 South Main Street, 
Taylor, PA 18517. Property, in, for, or 
from bonafide storage in the warehouse 
facilities of Penn Vine Warehouse, 
between Luzerne and Lackawanna 
Counties, PA, on the one hand, and, on 
the other, points in the U.S. in and east 
of WI, IL, KY, TN, and MS for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper(s): Penn 
Vine Warehouse, Hazelton Heights, 
Hazelton, PA. 

MC 146885 (Sub-li-2TA), filed April 
19, 1982. Applicant: BEN CAPOBIANCO 
TRUCKING, INC., 9814-18 Princeton- 
Glendale Road, Cincinnati, OH 45246. 
Representative: Jerry B. Sellman, 50 
West Broad Street, Columbus, OH 
43215. Such commodities as are dealt in 
or used by manufacturers and 
distributors of glass containers, (1) 
between Darke, Fairfield and Wood 
Counties, OH; Raldolph County, IN; and 
Reno, PA, on the one hand, and, on the 
other, all points in CA; and (2) between 
Darke County, OH and Randolph 
County, IN, on the one hand, ard, on the 
other, all points in CA, LA, KY, OK, PA, 
NY, and IL, for 270 days. An underlying 
ETA seeks authority for 120 days. 
Supporting shippers: Union City Molding 
& Die Casting Corporation, P.O. Box 231, 
Union City, IN 47390. Glass Containers 
Corporation, 535 N. Gilbert Avente, 
Fullerton, CA 92634. 

MC 152509 (Sub-II-25TA), filed April 
19, 1982. Applicant: CONTRACT 
TRANSPORTATION SYSTEMS CO., 
1370 Ontario St., Cleveland, OH 44101. 
Representative: J. L. Nedrich (same as 
applicant). Contract; irregular: paper, 
paper products, paper articles and 
cardboard and pulpboard enclosures, 
between pts. in the U.S. (except AK and 
Hi), under continuing contract(s) with 
Equitable Bag Co., Long Island City, NY, 
for 270 days. Supporting shipper: 
Equitable Bag Co., 45-50 Van Dam St., 
Long Island City, NY 11101. 

MC 160862 (Sub-II-1TA), filed April 
21, 1982. Applicant: CORSAIR 
FREIGHTWAYS, CORP., 10 E. Oregon 
Ave., Phila., PA 19148. Representative: 
Richard Rueda, 135 N. 4th St., Phila., PA 
19106. Contract; irregular: such 
commodities as are dealt in or used by 
retail department stores, between points 
in OH on the one hand, and, on the 
other, points in the states of OH, PA, 
NY, GA, KY, NC, TN, CT, NJ, MA, DE, 
MD, WV, SC, AL, MS, IN; IL and WI, for 

* 


270 days. An underlying ETA seeks 120 
days authority. Supporting shipper: Gold 
Circle Stores, 6575 Huntley Road, 
Worthington, OH 43085. 

MC 161574 (Sub-II-1TA), filed April 
19, 1982. Applicant: INTERNATIONAL 
CONTAINER SERVICES, INC., 5155 
Warner Road, Garfield Heights, OH 
44125. Representative: Peter A. Greene, 
1920 N Street N.W., Washington, D.C. 
20036. General Commodities, (except 
classes A and B Explosives), between 
New York, NY; Port Elizabeth, NJ; 
Philadelphia, PA; Baltimore, MD; 
Norfolk, VA; and Miami, FL, on the one 
hand, and, on the other, Pittsburgh, PA, 
and points in OH for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shippers: There 
are 5 supporting shippers. Their 
statements may be examined at the 
Regional Office listed above. 

MC 146298 (Sub-2-6TA), filed April 19, 
1982. Applicant: KESS 
TRANSPORTATION, INC., Box 5091, 
Cincinnati, OH 45205. Representative: 
Eric Meierhoefer, Suite 1000, 1029 
Vermont Avenue, N.W., Washington, 
D.C. 20005. General commodities 
(except classes A & B explosives, 
household goods, and commodities in 
bulk), between the facilities of Co- 
operative Shippers, Inc., and its 
members, located at or near points in 
Hamilton, Butler, Warren and Clermont 
Counties, OH; Boone, Campbell and 
Kenton Counties, KY; and Dearborn 
County, IN, on the one hand, and, on the 
other, points in the U.S. (except AK and 
HI), for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper: Co-operative Shippers, Inc., 
4110 Dane Ave., Cincinnati, OH 45223. 

MC 161407 (Sub-II-1TA), filed April 
21, 1982. Applicant: MARTINI, INC., 
Route #309, R.D. #1, Drums, PA 18222. 
Representative: Joseph A. Keating, Jr., 
121 South Main St., Taylor, PA 18517. 
Foodstuffs and related products, (1) 
between Lackawanna Ceo., PA, on the 
one hand, and, on the other, Forseyth 
Co., NC; Campbell Co., KY; New York 
City, NY; Baltimore Co., MD; and Allen 
Co., IN; and (2) between Luzerne Co., 
PA, on the one hand, and, on the other, 
Peroria Co., IL; Milwaukee Co., WI; 
Houston County, GA; Monroe Co., NY; 
and Essex Co., NJ; and (3) between 
Luzerne Co.; PA, on the one hand, and, 
on the other, Forseyth Co., NC; 
Campbell Co., KY; and New York City, 
NY, for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper(s): T. Verrastro Beer Dist., 126 
North Broad St., W. Hazleton, PA 18201. 
Tri-Area Beverage, Inc., 67 N. Cedar St., 
Hazleton, PA 18201. L. T. Verrastro, Inc., 
200 S. Blakely St., Dunmore, PA 18512. 
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MC 155143 (Sub-II-2T), filed April 
20, 1982. Applicant: NEW DIXIE 
TRANSPORTATION CORP., P.O. Box 
112, Providence Forge, VA 23140. 
Applicant's Representative: Carroll B. 
Jackson, 1810 Vincennes Rd., Richmond, 
VA 23229, Ammonium sulfate, from 
Hopewell, VA to points in NC for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: Allied 
Fibers and Plastics Co., P.O. Box 2332 R, 
Morristown, NJ 07960. 


MC 107012 (Sub-II-218-TA), filed 
April 19, 1982. Applicant: NORTH 
AMERICAN VAN LINES, INC., 5001 
U.S. Hwy 30 West, P.O. Box 988, Fort 
Wayne, IN 46801. Representative: Bruce 
W. Boyarko (same as applicant). 
Contract, irregular: general commodities 
(except classes A & B explosives and 
household goods as defined by the 
Commission) between points in the U.S., 
under continuing contract(s) with 
Western Publishing Co., Racine, WI, for 
270 days. An underlying ETA seeks 120 
days authority. Supporting shipper: 
Western Publishing Co., Inc., 1200 
Mound Ave., Racine, WI 53404. 


MC 161592 (Sub-2-1TA), filed April 20, 
1982. Applicant: PRESTIGE 
MESSENGER SERVICE, INC., 3808 
Cedar Brook Pl., Baltimore, MD 21236. 
Representative: Steven L. Weiman, Suite 
200, 444 N. Frederick Ave., Gaithersburg, 
MD 20877. Contract; Irregular. 
Shipments weighing 100 Ibs. or less, 
under contract with Chesapeake & 
Potomac Telephone Company of 
Maryland between points in MD, on the 
one hand, and, on the other, points in 
VA, DC, WV, Nj, DE and PA for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: 
Chesapeake & Potomac Telephone 
Company of Maryland, First Floor East, 
One East Pratt St., Baltimore, MD 21202. 


MC 160862 (Sub-II-2TA), filed April 
19, 1982. Applicant: RAM EXPRESS CO., 
248 Lisa Dr., Pittsburgh, PA 15102. 
Representative: John A. Pillar, 1500 Bank 
Tower, 307 Fourth Ave., Pittsburgh, PA 
15222. Contract; irregular: (1) Metal 
products, between Mahoning, Belmont 
and Jefferson Counties, OH; Washington 
and Westmoreland Counties, PA; 
Marshall, OH; and Brooke County, WV, 
on the one hand, and, on the other, pts. 
in the U.S., under continuing contract(s) 
with Wheeling-Pittsburgh Steel Corp. of 
Pittsburgh, PA, and, (2) Metal products, 
ores and minerals, non-metallic 
minerals, and coal and coal products, 
between pts. in the U.S., under 
continuing contract(s) with Marc Rich 
and Co., Inc., of Pittsburgh, PA, for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
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Wheeling-Pittsburgh Steel Corp., P.O. 
Box 118, Pittsburgh, PA 15230. Marc Rich 
& Co., Inc., 501 Holiday Drive, 
Pittsburgh, PA 15220. 

MC 157657 (Sub-II-ITA) filed April 19, 
1982. Applicant: RIVERSIDE 
TRANSPORTATION, INC., Tredegar St., 
P.O. Box 2218, Richmond, VA 23217. 
Representative: William H. Borghesani, 
Jr., 1150 17th St., N.W., Suite 1000, 
Washington, DC 20036. Contract: 
Irregular: general commodities (except 
Classes A & B explosives, household 
goods and commodities in bulk) 
between points in the U.S., under 
continuing contract(s) with United 
Forwarding, Inc., Omaha, NE for 270 
days. Supporting Shipper: United 
Forwarding, Inc., 7000 West Center Rd., 
Suite 445, Omaha, NE 68106. 

MC 135276 (Sub-II-1TA), filed April 
19, 1982. Applicant: GENE ROMSBURG 
ENTERPRISES, INC., South Water 
Street, Box 10, Frederick, MD 21701. 
Representative: Edward N. Button, 635 
Oak Hill Ave., Hagerstown, MD 21740. 
Light Weight Aggregate from 
Woodsboro, MD, on the one hand, and, 
on the other, points in VA & PA 
(restricted to traffic originating at or 
destined to facilities of Lehigh Portland 
Cement Co. for 270 days. An underlying 
eta seeks 120 days authority. Supporting 
Shipper(s): Lehigh Portland Cement Co., 
Box 1882, 728 Hamilton Mall, Allentown, 
PA 18105. 

MC 146807 (Sub-II-26TA), filed April 
19, 1982. Applicant: S-n-W 
ENTERPRISES, INC., P.O. Box 1131, 
Wilkes Barre, PA 18702. Representative: 
Edward F. V. Pietrowski, 430 Scranton 
Life Building, Scranton, PA 18503. 
Anthracite filter media from Delano, PA 
to Houston, TX for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting Shipper: 
Maintenance Engineering Corporation, 
3807 Clinton Drive, Houston, TX 77020. 

MC 161477 (Sub-II-1TA), filed April 
19, 1982. Applicant: S & R 
ENTERPRISES, 1056 Mulberry St., 
Circleville, OH 43113. Representative: 
Boyd B. Ferris, 50 W. Broad St., 
Columbus, OH 43215. Commodities 
dealt in or used by department stores 
and manufacturers or distributors of 
metal and paper products, except in 
bulk, between Columbus, OH and points 
in its commercial zone; Anaheim, Irvine 
and Los Angeles, CA; Jacksonville and 
Miami, FL; Atlanta and Savannah, GA; 
Wooster, OH; and Jeannette, PA, on the 
one hand, and, on the other, points in 
the U.S., except AK and HI for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper(s): 
Columbus Industries, Inc., P.O. Box 257, 
Ashville, OH 43103; Crane Plastics Mfg. 


Co., 2141 Fairwood Avenue, Columbus, 
OH 43207; W.M. Industries, Inc., 5616 
Peachtree Rd., Atlanta, GA 30341. 

MC 145067 (Sub-II-7TA), filed April 
21, 1982. Applicant: LAWRENCE E. 
SPAIDE, INC., P.O. Box 111, Avoca, PA 
18641. Representative: Edward F. V. 
Pietrowski, 430 Scranton Life Building, 
Scranton, PA 18503. Liquid propane gas 
between Philadelphia, PA and Bath and 
Hartford Mills, NY for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting Shipper(s): 
Berwick Gas Sales, 320 W. 9th. St., 
Berwick, PA 18603; Modern Gas Sales, 
Inc., P.O. Box 1, Avoca, PA 18641. 


MC 135046 (Sub-II-4TA), filed April 
19, 1982. Applicant: ARLINGTON J. 
WILLIAMS, INC., 1398 S. DuPont 
Highway, Smyrna, DE 19977. 
Representative: James H. Sweeney, P.O. 
Box 9023, Lester, PA 19113. Rubber or 
miscellaneous plastic articles, 
materials, equipment and supplies used 
in the manufacture and distribution of 
rubber or miscellaneous plastic articles, 
between Chicago, IL, points in Kendall 
County, IL, points in Le Sueur County, 
MN and points in Payne County, OK on 
the one hand, and on the other, points in 
the US in and east of MN, IA, MO, OK 
and TX for 270 days. An underlying eta 
seeks 120 days authority. Supporting 
shipper: Robb Container Company, 318 
Van Emmon St., Yorkville, IL 60560. 

The following applications were filed 
in Region 3. Send protests to: ICC, 
Regional Authority Center, Room 300, 
1776 Peachtree Street, N.E., Atlanta, GA 
30309. 

MC 154103 (Sub-3-29TA), filed April 
21, 1982. Applicant: MID SOUTH 
FREIGHT, INC., P.O. Box 446, 
Hendersonville, TN 37075. 
Representative: Joe F. Powell (same 
address as applicant). Contact carrier; 
irregular routes; Textile products, raw 
materials and supplies or machinery or 
parts thereof used in the manufacturing 
and shipping of textile products, 
between points in AL, AK, GA, IL, IN, 
IA, KS, LA, MA, MI, MO, MS, NC, NJ, 
NY, OK, OH, KY, PA, SC, TN, VA, WV, 
TX, and CA., under continuing contracts 
with Union Underwear Company. 
Supporting shipper: Union Underwear 
Company, P.O. Box 780, Bowling Green, 
KY 42101. 


MC 161616 a: filed April 21, 


« 1982. Applicant: 


TRANSPORTS, INC., 2199 Thecacesh 
Germantown, TN 38138. Representative: 
Thomas A. Stroud, 109 Madison Avenue, 
Memphis, TN 38103. Beverages; between 
St. Louis, MO/East St. Louis, IL and 
Evansville, IN, and points in their 
respective commercial zones, on the one 


hand, and on the other, is and 
Nashville, TN; Little Rock, AR; Tupelo, 
MS; Kansas City, KS and Oklahoma 
City, OK and points in their respective 
commercial zones. Supporting shippers: 
Crown Distributing Co., Inc., 2921 
Fleetbrook, Memphis, TN, 38116; and 
Taylor Group, Inc., 555 McDonnell Bivd., 
Hazlewood, MO, 63042. 


MC 136482 (Sub-3-1TA), filed April 21, 
1982. Applicant: INDUSTRIAL 
ASPHALT TRANSPORT, INC., P.O. Box 
5560 Statesville, NC 28677. 
Representative: Bill R. Davis, Suite 101 
Emerson Center, 2814 New Spring Rd., 
Atlanta, GA 30339. Roofing and 
industrial asphalt (except road asphalt), 
in bulk, in tank vehicles from Morehead 
City, NC to points in DE, MD, VA, WV, 
and Washington, D.C. Supporting 
shipper: Trumbull Asphalt Division of 
Owens—Corning Fiberglass 
Corporation, 59th and Archer Road, 
Summit, IL 60501. 


MC 85530 (Sub-3-2TA), filed April 21, 
1982. Applicant: BLALOCK TRUCK 
LINE, INC., P.O. Box 734, Charleston, SC 
29402. Representative: Wilmer B. Hill, 
Suite 366, 1030 Fifteenth Street, N.W., 
Washington, DC 20005. Contract 
Carrier; Irregular; (1) Traffic contro! 
products, pavement marking 
compounds, glass beads, materials, 
equipment, and supplies used in the 
installation thereof and (2) materials, 
equipment, and supplies used in the 
manufacture, sale, distribution, and 
installation of the commodities named 
in (1), (except commodities in bulk), 
between the facilities of Pave-Mark 
Corporation in Cobb County, GA, on the 
one hand, and, on the other, points in 
the U.S. in and east of ND, SD, NE, KS, 
OK, and TX, under continuing 
contract(s) with Pave-Mark Corporation, 
Smyrna, GA. Supporting shipper: Pave- 
Mark Corporation, 3141 Nifda Dr., 
Smyrna, GA 30081. 


MC 159333 (Sub-3-3TA), filed April 22, 
1982. Applicant: McINVALE FREIGHT 
LINES, INC., 5965 Hwy. 18 S., Jackson, 
MS 39209. Representative: W. M. 
MclInvale (same as applicant). 
Fluorescent lighting fixtures, materials 
and supplies used in the manufacture, 
sale and distribution thereof, between 
the facilities of Daybrite (a Division of 
Emerson Electric}, Tupelo, MS, on the 
one hand, and, on the other, all points in 
AZ, CA, IL, OH, PA, TX, VA and WV. 
Supporting shipper: Daybrite (a Division 
of Emerson Electric), P.O. Drawer 1687, 
Tupelo, MS 38801. 

MC. 145836 (Sub-3-8TA), filed April 21, 
1982. Applicant: TRYCO TRUCKING 
CO., INC., 2508 Starita Road, Charlotte, 
NC 28213. Representative: Eric 
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Meierhoefer, Suite 1000, 1029 Vermont 
Avenue, N.W., Washington, DC 20005. 
Textile mill products and sewing 
accessories, between the facilities of 
Cloth World, Inc., located at or near 
Amarillo, TX, and Charlotte, NC, and 
points in their commercial zones, on the 
one hand, and, on the other, points in 
NV, AZ, CO, NM and KS. Supporting 
shipper(s): Cloth World, Inc., P.O. Box 
3639, 206 S. Western, Amarillo, TX 
79106. 

MC 159932 (Sub-3-4TA), filed April 22, 
1982. Applicant: CLARENCE KENNEDY, 
JR., d.b.a. KENNEDY & SON 
TRUCKING, Route 1, Box 81, Tryon, NC 
28782. Representative: Eric Meierhoefer, 
Suite 1000, 1028 Vermont Avenue, N.W., 
Washington, DC 20005. Ornaments and 
decorations, and materials and supplies 
used in the manufacture and 
distribution therof, between the 
facilities of Rauch Industries, Inc., 
located at or near Gastonia, NC, on the 
one hand, and, on the other, points in 
the U.S. (except AK and HI). Supporting 
- shipper: Rauch Industries, Inc., 6048 
South York Road, Highway 321 South, 
Gastonia, NC 28052. 

MC 158381 (Sub-3-8TA), filed April 21, 
1982. Applicant: YELLOW LAKE, INC., 
P.O. Box 1364, Auburndale, FL 33823. 
Representative: Elbert Brown, Jr., P.O. 
Box 1378, Altamonte Springs, FL 32701- 
1378. Contract, Irregular, Air Filtration 
Products between manufacturing and 
distribution facilities of Precisionaire, 
Inc. and points in the states of AL, FL, 
GA, NC, SC, VA, MD, DE, NJ, PA, NY, 
CT, MA, NH, VT, ME, OH, IN, MI, IL, 
KY, TN, MS, LA, AR, MO, IA, MN, NE, 
KS, OK and TX, under continuing 
Contract(s) with Precisionaire, Inc. 
Supporting shipper: Precisionaire, Inc, 
P.O. Box 7568, 2399 26th Avenue, North, 
St. Petersburg, FL 33734. 

MC 161634 (Sub-3-1TA), filed April 22, 
1982. Applicant: SUNDANCE EXPRESS 
CORPORATION, Suite 460, 400 Wendell 
Court, P.O. Box 43386, Atlanta, GA 
30336. Representative: Clayton R. Byrd, 
2870 Briarglen Drive, Doraville, GA 
30340. Contract: Irregular: (1) Clothing 
and materials, equipment, and supplies 
used in the manufacture, sale, or 
distribution thereof, from Elizabeth, NJ, 
Charlottesville and Danville, VA, and 
points in GA, NC, and SC to Salt Lake 
City, UT, under continuing contract with 
Pykettes Manufacturing Company of 
Salt Lake City, UT, (2) vehicular tires, 
from Forest Park, GA to Birmingham, 
AL, Phonenix, AZ, Compton and San 
Jose, CA, Denver, CO, Hialeah, FL, 
Chicago, IL, Louisville, KY, New 
Orleans, LA, Everett, MA, St. Louis, MO, 
Edison, NJ, Pineville, NC, Tulsa, OK, 
Export, PA, Dallas, Ft. Worth, and 


Houston, TX, Seattle, WA, and 
Milwaukee, WI, under continuing 
contract with Delta Tire Corporation of 
Forest Park, GA, and (3) ceramic tile, 
from Norcross, GA to Birmingham, AL, 
Los Angeles and San Jose, CA, Denver, 
CO, North Haven, CT, Washington, DC, 
Fort Myers, Jacksonville, Jupiter, Miami, 
and Tampa, FL, La Grange, IL, Boston, 
MA, Farmington Hills, Grand Rapids, 
and Sterling Heights, MI, Minneapolis, 
MN, Fenton, MO, Collingswood and 
Pennsauken, NJ, Albuquerque, MN, 
Jamaica, NY, Charlotte and Raleigh, NC, 
Beechwood, Cincinnati, and 
Middlesburg, OH, Pittsburgh, PA, Dallas, 
Forth Worth, and Houston, TX, Salt 
Lake City, UT, and New Berlin, WI, 
under continuing contract with Buchtal 
Corporation USA of Atlanta, GA. 
Supporting shippers: Pykettes 
Manufacturing Company, 1025 South 700 
West, Salt Lake City, UT 84014, Delta 
Tire Corporation, South Expressway 
and Perimeter Highway, Forest Park, GA 
30050, and Buchtal Corporation USA, 
5780 Peachtree Dunwoody Road, N.E., 
Suite 450, Atlanta, GA 30342. 


The following applications were filed 
in region 5. Send protests to: Consumer 
Assistance Center, Interstate Commerce 
Commission, Post Office Box 17150, 
Forth Worth, TX 76102. 


MC 24583 (Sub-5-7TA), filed April 20, 
1982. Applicant: FRED STEWART CO., 
P.O. Box 665, Magnolia, AR 71753. 
Representative: James M. Duckett, Suite 
411, 221 W. 2nd, Little Rock, AR 72201. 
Contract, Irregular: Chemicals in tank 
vehicles between all points in the U.S. 
(except AK and HI), under continuing 
contract with T & T Chemical Co., El 
Dorado, AR. 


MC 35831 (Sub-5-4TA), filed. April 20, 
1982. Applicant: E. A. HOLDER, INC., 
P.O. Box 69, Kennedale, TX 76060. 
Representative: Billy R. Reid, 1721 Carl 
Street, Fort Worth, TX 76103. Lumber 
and wood products, between points in 
AR, LA, MS, OK and TX. Supporting 
shipper: Bryany Forest Products, Inc., P. 
O. Box 4967, Shreveport, LA 71104. 


MC 116164 (Sub-5-4TA), filed April 19, 
1982. Applicant: ARROW 
TRANSPORTATION CO., 1911 N:W. 
58th Avenue, Des Moines, IA 50313. 
Representative: James M. Hodge, 3730 
Ingersoll Avenue, Des Moines, IA 50312. 
Contract: irregular Foodstuffs, (except in 
bulk), and materials and supplies used + 
in the manufacture and distribution 


‘thereof (1) Between Des Moines and 


Perry, [A-on the one hand, and on the 
other, pts in IL, IN, KS, KY, MI, MO, NE 
and OH, and (2) From Archbold, OH to 
pts in IL, IN, IA, KS, KY, MI, MO and NE 
under continuing contract(s) with 
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Beatrice Foods Co. Supporting 
shipper(s): Beatrice Foods Co., 1719 
West Grand Avenue, Des Moines, IA 
50309. 

MC 121037 (Sub-5-1TA), filed April 20, 
1982. Applicant: CONTINENTAL 
FREIGHTWAYS, INC., 409 South 80th 
Street, Houston, TX 77012. 
Representative: C. W. Faglie, P.O. Box 
545, Crowley, TX 76036. Mercer 
Commodities, metal products, 
equipment, machinery, clay, concrete, 
glass or stone products, drilling mud 
between points in TX, LA, MS, AL, AR, 
MO, OK, KS, NE, NM, WY, CO, MT, AZ, 
CA, NV, and UT. Applicant intends to 
tack. Supporting shippers: Schmidt Mfg., 
Inc., Houston, TX, Superior Waters of 
Houston, Houston, TX, Gulf Steel Corp., 
Houston, TX. 


MC 125535 (Sub-5-24TA), filed April 
19, 1982. Applicant: NATIONAL 
SERVICE LINES, INC., OF NEW 
JERSEY, 2275 Schuetz Road, St. Louis, 
MO 63141. Representative: Donald S. 
Helm (same as above). Contract: 
Irregular (1) Non ferrous metals, scrap 
non ferrous metals and (2) products 
used in the distribution of products in 
(1) above (except commodities in bulk 
in tank vehicles). Between points in the 
U.S. (except AK and HI). Supporting 
shipper: Monarch Metals, Inc., 4349 
Talmedge Road, Toledo, OH 43623. 


MC 141157 (Sub-5-1TA), filed April 19, 
1982. Applicant: B & ECOMPANY, Box 
268, Sheffield, LA 50475. Representative: 
James M. Hodge, 3730 Ingersoll Avenue, 
Des Moines, IA 50312. Contract irregular 
Facing and paving brick, clay drain tile 
and plastic tubing, Between pts in IA on 
the one hand, and on the other, pts in 
MN, MO and NE under continuing 
contract(s) with Sheffield Brick & Tile 
Co. Supporting shipper(s): Sheffield 
Brick & Tile Co., P.O. Box 676, Sheffield, 
IA 50475. 


MC 141255 (Sub-5-4TA), filed April 19, 
1982. Applicant: TANDY 
TRANSPORTATION, INC., 2560 E. Long 
Avenue, Fort Worth, TX 76111. 
Representative: Roy Beans (same as 
applicant). Contract; Irregular. General 
Commodities (except A & B Explosives, 
Household Goods as defined by the 
Commission, Commodities in bulk, and 
those requiring special equipment), 
between Chicago, IL on the one hand, 
and on the other, Columbus, OH and 
their commercial zones. Supperting 
shipper: Big Bear Stores Co. (and 
Subsidiaries), 770 W. Goodall Blvd., 
Columbus, OH 43212. 

MC 152277 (Sub-5-5TA), filed April 20, 
1982. Applicant: LONG MILE RUBBER 
COMPANY, 155 South Court, Exchange 
Park, Dallas, Texas 75245. 
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Representative: Jim Petty (same as 
applicant). Chemicals and related 
products from points in Utah, South 
Dakota, and Wyoming to points in 
Tc .as, Oklahoma, New Mexico, and 
Louisiana. 

MC 153987 (Sub-5-2TA), filed April 19, 
1982. Applicant: MARION SELMAN 
d.b.a. SELMAN TRUCKING, P.O. Box 
37231, Omaha, NE 68137. 
Representative: Robert W. Wright, Jr., 
5711 Ammons St., Arvada, CO 80002. 
Contract irregular: Transportation 
Equipment, between pts in the U.S., 
under continuing contract(s) with 
Komfort Industries of Texas, Inc., 
Burleson, TX. 


MC 15446 (Sub-5-2TA), filed April 19, 
1982. Applicant: DITZFELD TRANSFER, 
INC., 104 West Pacific, Sedalia, MO 
65301. Representative: Jeremiah D. 
Finnegan, 4225 Baltimore, Kansas City, 
MO 64111. Contract; Irregular. Beer, 
wine, liquor, other beverages and empty 
containers between points in the U.S. 
under continuing contract(s) with 
Whitaker & Company, Inc. Supporting 
shipper: Whitaker & Company, Inc., 301- 
07 East Main, Sedalia, MO 65301. 


MC 154647 (Sub-5-1TA), filed April 19, 
1982. Applicant: THE LENDEL VINES 
CO., INC., 103 Henson Drive, Paris, AR 
72855. Representative: Thomas B. Staley, 
1550 Tower Building, Little Rock, AR 
72201. Foodstuffs and related products 
from Denison, TX to Hope, AR and 
Joplin, MO. Supporting shipper: Safeway 
Stores, Incorporated, Edible Oil 
Refinery, 1405 West Washington Street, 
Denison, TX 75020. 


MC 161560 (Sub-5-1TA), filed April 19, 
1982. Applicant: SMART-WAY 
TRUCKIN’, INC., 5129 NW 114th St., 
Grimes, IA 50111. Representative: Alex 
J. Miller, 555 S. Woodward, Suite 512, 
Birmingham, MI 48011. Contract 
irregular: General Commodities (except 
household goods and Classes A and B 
explosives) between pts in the U.S. 
(except AK and HI) under continuing 
contract with Alliance Shippers, Inc., 
Willow Springs, IL. 


MC 161586 (Sub-5-1TA), filed April 20, 
1982. Applicant: JACK GREESON, d.b.a. 
GREESON TRUCKING, 304 N. 8th 
Street, Midlothian, TX 76065. 
Representative: D. Paul Stafford, P.O. 
Box 45538, Dallas, TX 75245. Fertilizer 
(except in bulk) (1) from Carlsbad, NM 
to Midlothian, TX and (2) from 
Midlothian, TX to Suffren, NY; 
Carlstadt, NJ; Greensboro, NC; Albany, 
GA; St. Louis and Springfield, MO. 
Supporting shipper(s): Atlantes 
Industries, Inc., 500 N. 9th Street, 
Midlothian, TX 76065. 


MC 67234 (Sub-5-23TA), filed April 21, 
1982. Applicant: UNITED VAN LINES, 
INC., One United Drive, Fenton, MO 
63026. Representative: B. W. LaTourette, 
Jr., 11 South Meramec, Suite 1400, St. 
Louis, MO 63105. Contract, Irregular; (1) 
General Commodities (except Classes A 
and B explosives) and (2) Household 
Goods as defined by the Commission, 
between points in the US (including AK 
and HI) under continuing contract(s) 
with Control Data Corporation. 
Supporting shipper(s): Control Data 
Corporation, 8100 34th Avenue South, 
Minneapolis, MN 55402. 

MC 67234 (Sub-5-24TA), filed April 21, 
1982. Applicant: UNITED VAN LINES, 
INC., One United Drive, Fenton, MO 
63026. Representative: B. W. LaTourette, 
Jr., 11 South Meramec, Suite 1400, St. 
Louis, MO 63105. Contract, Irregular; 
Articles, including objects of art, 
displays, and exhibits, which because of 
their unusual nature or value require the 
specialized handling and equipment 
usually employed in moving household 
goods and such other similar articles as 
the Commission may provide by 
regulation, between points in the US 
(including AK and HI) under continuing 
contract(s) with Sperry Corporation. 
Supporting shipper(s): Sperry 
Corporation, P.O. Box 500, Blue Bell, PA 
19422. 

MC 125535 (Sub-5-25TA), filed April 
21, 1982. Applicant: NATIONAL 
SERVICE LINES, INC. OF NEW JERSEY, 
2275 Schuetz Road, St. Louis, MO 63141. 
Representative: Donald S. Helm (Same 
as above). Contract: Irregular (1) Ferrous 
and non ferrous metals and (2) products 
used in the manufacture and 
distribution (except commodities in bulk 
in tank vehicles). Between points in the 
US (except AK and HI). Supporting 
shipper: Gerald Metals, Inc., P.O. Box 
579, Haleyville, AL 35565. 

MC 125951 (Sub-5-7TA), filed April 23, 
1982. Applicant: SILVEY 
REFRIGERATED CARRIERS, INC., 3035 
South 72nd Street, Suite 200, Omaha, NE 
68124. Representative: Robert M. 
Cimino, “Same as Applicant". A/coholic 
beverages and related products, from 
Pts in NY, TX, CA; Lawrenceburg, IN, 
Schenley, PA; Paducah, KY; Chicago, IL; 
Jacksonville, FL; Detroit, MI; New 
Orleans, LA to Kansas City, MO; 
restricted to traffic originating at and 
destined to the above-mentioned origin 
and destination Pts. Supporting shipper: 
General-Standard, Inc., 400 Atlantic, 
Kansas City, MO 64116. 

MC 146336 (Sub-5-15TA), filed April 
21, 1982. Applicant: 
TRANSPORTATION SYSTEMS, INC., 
1609-109th Street, Grand Prairie, TX 
75050. Representative: D. Paul Stafford, 
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P.O. Box 45538, Dallas, TX 75245. 
Contract; irregular; Chemicals and 
related products between points in the 
U.S. {except AK and HI) under 
continuing contracts with NCH 
Corporation. Supporting shipper(s): NCH 
Corporation, 2730 Carl Road, Irving, TX 
75062. 

MC 147019 (Sub-5—-1TA), filed April 22, 
1982. Applicant: WENGERT 
TRANSPORTATION, INC. d.b.a. CITY 
DELIVERY, 651 58th Avenue Court, 
S.W., Cedar Rapids, IA 52404. 
Representative: James M. Hodge, 3730 
Ingersoll Avenue, Des Moines, IA 50312. 
Toilet preparations, cosmetics, costume 
jewelery and premium items, from 
Waterloo, Cedar Rapids, Davenport, 
Ottumwa, Burlington and Des Moines, 
IA to all pts in IA. Supporting Shipper{s) 
Avon Products, Inc., 6901 Golf Road, 
Morton Grove, IL 60053. 

MC 150783 (Sub-5-36TA), filed April 
23, 1982. Applicant: SCHEDULED 
TRUCKWAYS, INC., P.O. Box 757, 
Rogers, AR 72756. Representative: James 
H. Berry, P.O. Box 32, Wesley, AR 72773. 
Footwear, handbags, polish and related 
articles between points in Canton and/ 
or Brocton, MA on the one hand, and, on 
the other, points in AZ and CA. 
Supporting shipper: Morse Shoe 
Company, Canton, MA 02021. 

MC 152773 (Sub-5-2TA), filed April 22, 
1982. Applicant: LEROY V. HILL AND 
ROBERT E. HILL, a partnership, d.b.a. L. 
V. HILL TRUCKING, 123 North Second 
Iola, KS 66749. Representative: Charles 
H. Apt, 301 North Jefferson, Iola, KS 
66749. Sand, Scrap Iron, Foundry 
Castings and Products, between all 
points and places in IL, KS, NE, OK and 
TX. Supporting shipper: Walton 
Foundry, Inc., P.O. Box 505, Iola, KS 
66749. . 

MC 153723 (Sub-5-12TA}, filed April 
23, 1982. Applicant: A & M . 
EMTERPRISERS, INC., P.O. Box 884, 
Springdale, AR 72764. Representative: 
Don Garrison, Esq., P.O. Box 1065, 
Fayetteville, AR 72702. Tape and Wire 
Recorders; Household Appliances and 
parts, equipment and supplies used in 
the manufacture thereof, Between 
Pulaski County, AR; Caddo Parish, LA; 
Jefferson County, KY; Howard County, 
MD; Tulsa and Oklahoma Counties, OK; 
Bexar, Dallas and Tarrant Counties, TX; 
and Portsmouth, VA, on the one hand, 
and, on the other, points in the U.S. 
Supporting shipper: General Electric 
Company, 6901 Lindsey Road, Little 
Rock, AR 72206. 

MC 161600 (Sub-5-1TA), filed April 21, 
1982. Applicant: DOUBLE C 
ENTERPRISES, INC., 950 Crestwood 
Circle, Lewisville, TX 75028. 





Representative: William Sheridan, P.O. 
Drawer 5049, Irving, TX 75062. Contract: 
Irregular, Cleaning, Scouring and 
Washing Compounds and Related 
Articles between Dallas, TX; New 
Orleans, LA on the one hand, and, on 
the other, points in AR, LA, OK and TX. 
Restricted to shipments originating at or 
destined to the facilities of Purex 
Corporation. Supporting shipper: Purex 
Corporation, 2829 Merrell Dr., Dallas, 
TX 75220. 

MC 161612 (Sub-5-1TA), filed April 21, 
1982. Applicant: FRESH WATER CO.., 
INC., Box 508, Sayre, OK 73662. : 
Representative: William P. Parker, P.O. 
Box 54657, Oklahoma City, OK 73154. 
Fresh water and water for domestic use 
and human consumption, between 
points in OK west of I-35 on the one 
hand, and, on the other, points in TX. 
Supporting shippers: Triple A Rentals, 
202 S. Randall, Elk City, OK; Grace 
Petroleum Company, Canute, OK 73626. 

MC 161613 (Sub-5-1TA), filed April 21, 
1982. Applicant: ROY GREENFIELD 
d.b.a. ROY GREENFIELD TRUCKING, 
918 Eureka, Weatherford, TX 76086. 
Representative: Timothy Mashburn, P.O. 
Box 2207, Austin, TX 78786-2207. Frozen 
potato products from points in WA to 
points in TX. Supporting shipper: 
William George Company, Inc., P.O. Box 
407, Palestine, TX 75081. 

MC 161624 (Sub-5-1TA), filed April 22, 
1982. Applicant: SCOTTY CAPERTON, 
P.O. Box 1428, Moody, TX 76557. 
Representative: Henry E. Seaton, 1024 
Pennsylvania Bldg., 425 13th St., N.W., 
Washington, DC 20004. (1) grain storage 
bins, metal buildings and parts, and (2) 
chemicals, in drums, (1) from Kansas 
City, MO, Birmingham, AL and 
Galesburg, IL, to points in TX and (2) 
from Kalamazoo, MI and Chicago, IL, to 
the facilities of Temple Chemical Co. at 
or near Temple, TX. Supporting 
shipper(s): Temple Chemical Co., P.O. 
Box 3624, Temple, TX 76501, Paul 
Hopson Builders, Route 2, Box 27A, San 
Marcos, TX 78666, D.D.H., Inc. d.b.a. 
Industrial Mill and Supply, 4225 
Lowman Street, Corpus Christi, TX 
78411 and. Agra Builders, P.O. Box 4609, 
Victoria, TX 77903. 

MC 161644 (Sub-5-1TA), filed April 23, 
1982. Applicant: HOUSTON MARINE 
SERVICES, INC., 505 Atrium One, 11811 
I-10 East, Houston, TX 77029. 
Representative: Stephanie N. Josephson, 
1818 Coastal Tower, Nine Greenway 
Plaza, Houston, TX 77046. Contract, 
Irregular; petroleum products in bulk, - 
tank vehicles, containers and packages 
between points in TX and LA under 
continuing contracts with BP North 
America Trading, Inc., Harvey, LA and 
Shell Oil Company, Houston, TX. 


MC 161645 (Sub-5-1TA), filed April 23, 
1982. Applicant: A. W. McAFEE, d.b.a. 
McAFEE TRUCKING, Route 1, Box 49, 
Lowell, AR 72745. Representative: Don 
Garrison, Esq., Post Office Box 1065, 
Fayetteville, AR 72702, Cement— 
Between Allen and Neosho Counties, 
KS; Mayes County, OK, on the one hand, 
and, on the other, points in Benton 
County, AR. Supporting shipper: Beaver 
Lake Concrete, Inc., Post Office Box 762, 
Rogers, AR 72756. 

The following applications were filed 
in Region 6. Send protests to: Interstate 
Commerce Commission, Region 6 Motor 
Carrier Board, P.O. Box 7413, San 
Francisco, CA 94120. 

MC 139666 (Sub-6-1TA), filed April 19, 
1982. Applicant: AICRAG 
CORPORATION, 12312 S.E., Whitaker 
Way, Portland, OR 97230. 
Representative: Philip G. Skofstad, 529 
S.E. Grand Ave., Portland, OR 97214. 
General Commodities, except classes A 
and B explosives, hazardous wastes and 
household goods (1) between 
Multnomah, Washington and Clackamas 
Counties, OR, King and Pierce Counties, 
WA, on the one hand, and, on the other, 
Cowlitz County, WA, (2) Between 
Multnomah, Washington and Clackamas 
Counties, OR on the one hand, and, on 
the other, Clark, Cowlitz, Lewis, 
Thurston, Pierce and King Counties, WA 
for 270 days. Supporting shippers: 
Weyerhaeuser Corporation, P.O.B. 188, 
Longview, WA 98632; Familian 
Northwest, Inc., 750 Industrial Way, 
Longview, WA 98632; Bearings, 
Incorporated, 1291 Industrial Way, 
Longview, WA 98632. 

MC 161638 (Sub-6-1TA), filed April 21, 
1982. Applicant: BLAKLEY AND SONS, 
INC., 3031 Isleta Blvd., S.W., 
Albuquerque, NM 87105. Representative: 
Larry D. Lucas, 500 Oak St., N.E., 
Albuquerque, NM 87106. Contract 
Carrier, Irregular routes: Crushed 
pumice and pumice by-products from 
Sante Fe, NM, to Midland, TX, for the 
account of General Pumice Corporation, 
for 270 days. Supporting shipper: 
General Pumice Corporation, P.O.B. 
5135, Santa Fe, NM 87502. 

MC 161625 (Sub-6-1TA), filed April 21, 
1982. Applicant: DAVID GRESSETT, 
INC., 5601 San Francisco Rd. NE, - 
Albuquerque, NM 87109. Representative: 
James C. Ash, 2524 Vermont NE, 
Albuquerque, NM 87110. (1) Food and 
Related products; (2) Such merchandise 
as is dealt in and distributed by 
wholesale, retail, and retail chain 
grocery stores and food business 
houses; (3) Meat by-products inedible 
between AZ, CA, CO, LA, NV, NM, TX, 
UT for 270 days. Supporting shippers: 
‘Hutchinson Fruit Company, 7100 Second 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Notices 


St. NE, Albuquerque,.NM 87107; Karler 
Packing Company P.O.B. 1005, 
Albueuerque, NM 87103; MBPXL 
Corporation, P.O.B. 2519, Witchita, KS 
67201; Smith’s Management Corporation, 
1550 South Redwood Rd., Salt Lake City, 
UT 84104. 


MC 161141 (Sub-6-1TA), filed April 21, 
1982. Applicant: TONY INGOGLIA 
SALAMI AND CHEESE CO., INC., 2335 
Del Monte St. West Sacramento,CA — 
95691. Representative: Donald Ingoglia 
(same as applicant). Contact Carrier, 
Irregular routes: chilled and frozen meat 
and meat by-products between points in 
Washoe County , NV and points in the 
following counties of CA: San 
Farancisco, Alameda, Sacramento, 
Marin, San Joaquin and Stanislaus, 
under continuing contract with Botto & 
Associates, Inc. for 270 days. Supporting 
shipper: Botto & Assoc., Inc., 41 W. 
Yokuts, Stockton, CA 95207. 


MC 161554 (Sub-6-1TA), filed April 23, 
1982. Applicant: BERT MATTER, INC., 
TRUCKING, P.O. box 661, Bellingham, 
WA 98227. Representative: George R. 
LaBissoniere, 15 S. Grady Way, Suite 
233, Renton, WA 98055. Contact carrier 
irregular routes, Construction materials, 
metal products, clay, concrete, glass and 
stone products from points in Whatcom 
County, WA, to points in OR for the 
account of Bellingham Marine Inc., of 
Bellingham, WA for 270 days. Supporing 
shipper: Bellingham Marine Inc., P.O.B. 
8, Bellingham, WA 98225. 


MC 161581 (Sub-6-1TA), filed April 19, 
1982. Applicant: KEN AND MARGARET 
OGERS, d.b.a. NORTHWEST 
ADVENTURES, North 8884 Government 
Way, Hayden, ID 83835. Representative: 
Ken Rogers (same as applicant). 
Passengers and their baggage in the 
same vehicle in both charter and special 
operations including sightseeing and 
pleasure tours. Vehicles are not to 
exceed 14 people excluding the driver. 
Between points in Kootenai, Bonner, 


. Boundary, Shorehone, Benewah, Latah, 


Nez Perce, Clearwater, Lewis, and Idaho 
Counties, 10 and Spokane County, WA 
and points in Sanders County, MT. for 
189 days. Supporting shippers: Time to 
Travel, 4055 Government Was, Coeur d’ 
Alene, ID 83814; Coeur d’ Alene 
Chamber of Commerce, 2nd and 
Sherman, Coiur d’ Alene, ID 83814; 
Idaho First National Bank, 4th St. 
Branch, Coeur d’ Alene, ID; Western 
Frontiers, Inc., North Shore Resort Hotel, 
North Shore Plaza, Coeur d' Alene, ID 
83814. 


MC 161637 (Sub-G-1TA), filed April 
22, 1982. Applicant: ROBERT SAMAC, 
d.b.a. S.S.T., 905 S. 209th, Seattle, WA 
98148. Representative: Boyd Hartman, 
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P.O.B. 3641, Bellevue, WA 98009. Salt 
from Wendover, UT to Kent, WA for 270 
days. Supporting shipper: Maralco 
Aluminum, Inc., 7730 S. 202nd, Kent, WA 
98031. 

MC 127687 (Sub-6-1TA), filed April 21, 
1982. Applicant: SHUPE & YOST, INC., 
P.O.B. 1123, Greeley, CO 80631. 
Representative: Stuart L. Poelman, 
P.O.B. 3000, Salt Lake City, UT 84110. 
Contract carrier, irregular routes, salt 
and salt products from Lakepoint, UT to 
points in CO, WY, NE, KS, ND and SD, 
under continuing contracts with Domtar 
Industries (Sifto Salt Division), for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: Domtar 
Industries, Inc., 4825 N. Scott St., Suite 
419, Schiller Park, IL 60176. 

MC 152077 (Sub-6-2TA), filed April 20, 
1982. Applicant: JACK C. CARPENTER 
AND BETH C. HANSON, d.b.a. TUDOR 
WAREHOUSE CO., 920 Tudor Rd., Yuba 
City, CA 95991. Representative: 
Marshall G. Berol, 601 California St., 
Suite 1900, San Francisco, CA 94108. 
Contract carrier, Irregular route, 
fertilizer, between points in AZ, CA, ID, 
NM, NV, OR, UT, WA for 270 days an 
underlying ETA seeks 120 days 
authority. Supporting shipper: Wilson & 
Geo. Meyer & Co., 270 Lawrence, South 
San Francisco, CA 94080. 

MC 161626 (Sub-6-1TA), filed April 21, 
1982. Applicant: VAN-PAK, 4220 Los 
Angeles St. No. 201, Simi, CA 93063. 
Representative: Donald R. Hedrick, 
P.O.B. 4334, Santa Ana, CA 92072. (1) 
food and related products, from points 
in CA and Brooklyn,.NY to points in 
WA, OR, AZ, NV, CO, TX, IL, IN, MO, 
OH, OK, MI, MN, PA, TN, WI, MD, NJ, 
NY, VT, CT, MA, and FL; and (2) toilet 
articles and personal care products, 
from Los Angeles County, CA to points 
in the U.S. and DC, for 270 days. 
Supporting shippers: There are 5 
shippers. Their statements may be 
examined at the Regional office listed. 
Agatha L. Mergenovich, 

Secretary. 
[FR Doc. 82~11898 Filed 4-30-82; 8:45 am} 
BILLING CODE 7035-1-M 


PANAMA CANAL COMMISSION 


Privacy Act of 1974; Amendment of a 
System of Records 


AGENCY: Panama Canal Commission. 


ACTION: Notice of amendment to system 
of records. 


SUMMARY: The Panama Canal 
Commission published a new system of 
records in the Federal Register called 
“Marine Accident Investigation 


Reports/Statistics, PCC.MRBL-2” on 
December 9, 1981 at 46 FR 60363, and 
republished a description of this system 
in the Panama Canal Commission's 
annual publication of systems of records 
on December 28, 1981 at 46 FR 62785. 
Review of this system notice subsequent 
to publication suggested that minor 
changes should be made to the system 
name, the categories of the records in 
the system, the manner in which the 
records are stored and the types of 
records being safeguarded, to more 
clearly describe the system. The specific 
changes to the system being amended 
are set forth below, followed by the 
system published in its entirety, as 
amended. 


DATES: The system shall be amended as 
indicated without further notice in 30 
calendar days from the date of this 
publication (June 2, 1982) unless 
comments are received which would 
result in a contrary determination. 


ADDRESS: The public should address 
comments to: K. E. Goldsberry, Agency 
Records Officer, Chief, Administrative 
Services Division, Panama Canal 
Commission, APO Miami 34011. Mark 
all comments “MRBL-2”. 


FOR FURTHER INFORMATION CONTACT: 
Virginia Allen, Assistant to the 
Secretary, Panama Canal Commission, 
Room 312, Pennsylvania Building, 425 
13th Street NW., Washington, D.C. 
20004, (telephone 202-724-0104). 


SUPPLEMENTARY INFORMATION: The 
changes being proposed for this system 
by virtue of this notice, are minor and 
editorial in nature and do not affect the 
general character or purpose of the 
system as originally described, nor do 
they expand the population of 
individuals to whom the system applies 
or change any individual rights. Since 
the modifications merely provide a more 
accurate description of the system in 
question, the changes are not deemed to 
be within the purview of the provision of 
5 U.S.C. 552a(o) of the Privacy Act and 
Office of Management and Budget 
(OMB) circular A-108 (Transmittal 
Memoranda Nos. 1 and 3), which require 


‘ submission of a report on a new system. 


Dated: April 21, 1982. 
K. E. Goldsberry, 


Chief, Administrative Services Division, 
Agency Records Officer.: 


Amendment 
PCC/MRBL-2 
System name: 


Marine Accident Investigation 
Report/Statistics. 


Changes: 
System name: 

Delete the entire entry and substitute 
with the following: “Marine Accident 
Reports and Investigations, PCC/MRBL- 
Zs 


Categories of records in the system: 


Delete the entire entry and substitute 
with the following: “Findings of marine 
accidents that are investigated include: 
Pilot’s name, case number, vessel 
description (name, type, length, beam), 
date, time and location of accident, type 
of accident (grounding, collision, 
sinking, injury, etc.), direction vessel 
was traveling, damage type and dollar 
estimate, fault or no fault, transcript of 
hearing held by the Board of Local 
Inspectors, name of injured parties, 
medical report on injured parties, and 
other information which may be 
pertinent to the Board's investigation. 
Administrative reports prepared by 
Navigation Division for marine 
accidents not investigated include: 
Pilot's name, report number, date and 
time of accident, vessel description 
(name, type, length, and beam), accident 
location, direction vessel was traveling, 
accident type, signed release (if 
provided by vessel making no claim).” 
Storage: 

Delete the entire entry and substitute 
with the following: “Computer tapes and 
disks, paper printouts, logs, charts, 
cassette tapes, paper files, transcripts of 
Board proceedings with original exhibits 
and appendices, cassette tapes, and 
shorthand notes.” 


Safeguards: 


Delete the entire entry and substitute 
with the following: “On-line access 
restricted to a limited number of 
authorized personnel who use a 
confidential identifying code and access 
code. One person has been designated 
to maintain control of all input 
documents and issuance of report 
information. All paper records and 
computer tapes/disks are kept in a 
locked cabinet or secure area when not 
in use.” 


PCC/MRBL-2 


Marine Accident Reports and 
Investigations, PCC/MRBL-2. 


SYSTEM LOCATION: 

Board of Local Inspectors, Bldg. 5140, 
Diablo, Republic of Panama, and Data 
Processing Division, Administration 
Bldg., Balboa Heights, Republic of 
Panama. 
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CATEGORIES OF INDIVIDUALS COVERED IN THE 
SYSTEM: 


Panama Canal Commission pilots 
involved in marine accidents during 
transit operations; and persons injured 
in marine accidents during transit 
operations (since 1960). 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Findings of marine accidents that are 
investigated include: Pilot's name, case 
number, vessel description (name, type, 
length, beam), date, time and location of 
accident, type of accident (grounding, 
collision, sinking, injury, etc.), direction 
vessel was traveling, damage type and 
dollar estimate, fault or no fault, 
transcript of hearing held by the Board 
of Local Inspeciors, name of injured 
parties, medical report on injured 
parties, and other information which 
may be pertinent to the Board's 
investigation. Administrative reports 
- prepared by Navigation Division for 
‘marine accidents not investigated 

include: Pilot's name, report number, 
date and time of accident, vessel 
description (name, type, length, and 
beam), accident location, direction 
vessel was traveling, accident type, 
signed release (if provided by vessel 
making no claim). 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


22 U.S.C. 3777-3778 (Supp. II 1979); 
Article II of the Panama Canal Treaty 
of 1977; 35 CFR Parts 115 and 117. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


The final published report of findings 
of an investigation is available to the 
public. Information about an accident 
under investigation may be disclosed to 
parties having a legitimate interest 
therein, such as owners or operators of 
vessels, insurance underwriters, legal 
counsel. See also general routine uses in 
35 CFR Part 10, Appendix A. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Computer tapes and disks, paper 
printouts, logs, charts, cassette tapes, 
paper files, transcripts of Board 
proceedings with original exhibits and 
appendices, cassette tapes, and 
shorthand notes. 


RETRIEVABILITY: 


Pilot's name code, case number, and 
most other data elements in the system. 


SAFEGUARDS: 

On-line access restricted to a limited 
number of authorized personnel who use 
a confidential identifying code and 
access code. One person has been 
designated to maintain control of all 
input documents and issuance of report 
information. All paper records and 
computer tapes/disks are kept in a 
locked cabinet or secure area when not 
in use. 


RETENTION AND DISPOSAL: 


No retention schedule established. 
Retained indefinitely. 


SYSTEM MANAGER(S) AND ADDRESS: 
Chairman, Board of Local Inspectors, 
Panama Canal Commission, APO Miami 

34011. 


NOTIFICATION PROCEDURE: 

Information may be obtained from the 
System Manager or the Agency Records 
Officer, Panama Canal Commission, 
APO Miami 34011. Rules are published 
in 35 CFR Part 10. 


RECORD ACCESS PROCEDURE: 

Requests from individuals should be 
addressed to either of addressees 
designated in Notification Procedures, 
preceding. 


CONTESTING RECORD PROCEDURES: 
See rules published in 35 CFR Part 10. 


RECORD SOURCE CATEGORIES: 

Individuals involved in accident, 
administrative reports from Marine 
Transit Operations Division personnel, 
investigations by the Board. 

[FR Doc. 82-11817 Filed 4-30-82; 8:45 am] 
BILLING CODE 3640-01-M 


DEPARTMENT OF TRANSPORTATION 
Maritime Administration 


Construction-Differential Subsidy 
Tanker Construction Program; 
Application by Margate Shipping Co.; 
Determination by Maritime Subsidy 
Board That Neither a New nor a 
Supplemental Environmental Impact 
Statement is Required 


The Maritime Subsidy Board (the 
Board) has received an application from 
Margate Shipping Company (Margate) 
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for Construction-Differential Subsidy 
(CDS) to aid in retrofitting tankers, 
designated MA Hull Nos. 269, 270 and 


' 271, MA Design T6-S-93a, to comply 


with requirements for pollution 
prevention established by the Port and 
Tanker Safety Act of 1978, The Board 
has reviewed the application and has 
determined that the environmental 
impact of constructing such vessels, 
which can be categorized as handy size 
tank vessels, has already been 
adequately covered in the 
Environmental Impact Statement for the 
Tanker Construction Program (EIS) 
which was published on May 30, 1973, 
and adopted by the Maritime 
Administration/Maritime Subsidy Board 
in Docket No. A-75 on August 30, 1973. 

A paper discussing the basis for the 
Board's decision, and copies of the EIS 
and Docket No. A-75, are available for 
public inspection in the Office of the 
Secretary, Room 7300, Maritime 
Administration, Department of 
Transportation, 400 7th St., SW., 
Washington, D.C. 20590. 
(Catalog of the Federal Domestic Assistance 
Program 11.500) 

Dated: November 4, 1981. 

By Order of the Maritime Sub.idy Board/ 
Maritime Administration. 
Robert J. Patton, Jr., 
Secretary. 
[FR Doo. 62-11743 Filed 4-30-82; 8:45 am] 
BILLING CODE 4910-81-M - 


DEPARTMENT OF TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


During the period April 15 through 
April 23, 1982, the Department of 
Treasury submitted the following public 
information collection requirements to 
OMB, for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of these 
submissions may be obtained from the 
Treasury Department Clearance Officer, 
by calling (202) 634-2179. Comments 
regarding these information collections 
should be addressed to the Treasury 
Reports Management Officer, 
Information Resources Management 
Division, Room 309, 1625 I St. NW., 
Washington; D.C. 20220; and to the OMB 
reviewer listed at the end of each entry. ' 
Date Submitted: April 19, 1982 
Submitting Bureau: Alcohol, Tobacco 

and Firearms 
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OMB Number: 1512-0216 

Form Number: ATF F 5120.17{702) 

Type of Submission: Extension 

Title: Monthly Report of Wine Cellar 
Operations 

Purpose: Audit tool in performance of 
revenue collection and protection 
mission; used to monitor industry 
operations; provides raw data for 
compilation of wine industry statistics 

OMB Reviewer: Karen P. Sagett (202) 
395-6880, Office of Management and 
Budget, Room 3201, New Executive 
Office Building, Washington, D.C. 
20503. 

Joy Tucker, 

Departmental Reports Management Officer 

[FR Doc. 82~-11941 Filed 4-30-62; 8:45 am] 

BILLING CODE 4810-25-m 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 
552b(e)(3). 


LEE 


CONTENTS| 


Federal Home Loan Bank Board 
Federal Maritime C ans 


U.S. COMMISSION ON CIVIL RIGHTS 
PLACE: Room 512, 1121 Vermont Avenue 
NW., Washington, D.C. 

DATE AND TIME: Monday May 3, 1982, 
9:30 a.m.—12 noon, 1:30—4 p.m. 

STATUS OF MEETING: Open to the public. 
MATTERS TO BE CONSIDERED: 


I. Approval of Agenda 
II. Approval of Minutes of Last Meeting 
II. Review of Statement on the Impact of 
Budget Cuts on Civil Rights Enforcement 
IV. Review of Statement on Civil Rights 
Consequences of Proposed Budget Cuts 
on Education Programs 
V. State Advisory Committee Recharter: 
A. Pennsylvania 
VI. Colorado Advisory Committee Report 
Entitled Federal Affirmative Action 
VII. Staff Director's Report: 
A. Status of Funds 
B. Personnel Report 
C. Office Directors’ Reporta 


PERSON TO CONTACT FOR FURTHER 
INFORMATION: Barbara Brooks, Press 
and Communications Division (202) 254— 
6697. 

[S-644-82 Filed 4-29-82; 2:14 pm] 

BILLING CODE 6335-01-M 


2 


FEDERAL HOME LOAN BANK BOARD 
TIME AND DATE: 10:00 a.m., Thursday, 
May 6, 1982. 


PLACE: Board Room, Sixth Floor, 1700 G 
Street NW., Washington, D.C. 


Status: Open meeting. 
CONTACT PERSON FOR MORE 


INFORMATION: Mr. Marshall (202-377- 
6679). 


MATTERS TO BE CONSIDERED: 


Revision to Ohio Working Understanding. 

Application for Bank Membership and 
Insurance of Accounts—Delta Savings and 
Loan Association, Westminster, California. 


[No. 28, April 29, 1982] 
[S-643-82 Filed 4-29-82; 10:18 am] 
BILLING CODE 6720-01-M 


3 
FEDERAL MARITIME COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: April 29, 
1982. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 9 a.m., May 5, 1982. 


CHANGES IN THE MEETING: Additions of 
the following items to the closed 
session: 

1. Docket No. 73-17: Sea-Land Service, Inc. 


and Gulf Puerto Rico Lines, Inc.—Proposed 
Rules on Containers and Docket No. 74-40: 
Puerto Rico Maritime Shipping Authority— 
Proposed ILA Rules on Containers— 
Consideration of remand from the court. 

2. Docket No. 81-11: “50 Mile Container 
Rules” Implementation by Common Carriers 
by Water Serving the Atlantic and Gulf-Coast 
Ports of the United States—Possible 
Violations of the Shipping Act, 1916, and of 
the Intercoastal Shipping Act, 1933— 
Consideration of procedural motions. 
[S-645-82 Filed 4-20-82; 3:19 pm] 

BILLING CODE 6730-01-M 


4 


NUCLEAR REGULATORY COMMISSION 
DATE: Week of May 3, 1982. 
PLACE: Commissioner’s Conference 
Room, 1717 H Street NW., Washington, 
D.C. 
STATUS: Open. 
MATTERS TO BE CONSIDERED: Tuesday, 
May 4: 
1:30 p.m.: 

Briefing on Pressurized Thermal Shock 


Thursday, May 6: 


2:00 p.m.: 

Briefing on the Performance Appraisal 
Team (PAT) Inspection Program 
(Approximately 1% hours) 

3:30 p.m. 
Affirmation/Discussion Session: 
Item to be affirmed and/or discussed: 
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Monday, May 8, 1082 


a. Amendments to 10 CFR Chapter I Parts 
19, 30, 40, 50, 60, 70, 72 and 150 With 
Respect to Employees Who Provide 
Information 


ADDITIONAL INFORMATION: By a vote of 
3-0, Commissioner Roberts not present, 
on April 23, the Commission determined 
pursuant to 5 U.S.C, 552b(e) and § 9.107a 
of the Commission's Rules that 
Commission business required that 
affirmation of Diablo Canyon—Closing 
of Newmark Inquiry, held that day, be 
held on less than one week's notice to 
the public. 

AUTOMATIC TELEPHONE ANSWERING 
SERVICE FOR SCHEDULE UPDATE: (202) 
634-1498. Those planning to attend a 
meeting should reverify the status on the 
day of the meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Walter Magee (202) 634- 
1410. 
Dated: April 27, 1982. 
Walter Magee, 
Office of the Secretary. 
[S-646-82 Filed 4-29-82; 3:29 pm] 
BILLING CODE 7590-01-M 


4 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Agenda 


TIME AND DATE: 

Commission Meeting, Tuesday, May 4, 
1982, 10:00 a.m. , 

LOCATION: 

Third Floor Hearing Room, 1111-18th 
Street, N.W., Washington, DC 


STATUS: Open to the Public 

Matters to be considered: 

1. FY 83 Priorities 

The staff will brief the Commission on 
prorities for fiscal year 1983. 


CONTACT PERSON FOR ADDITIONAL 

INFORMATION: 

Sheldon D. Butts, Deputy Secretary, 
Office of the Secretary, Suite 342, 5401 
Westbard Ave., Bethesda, MD 20207, 
Telephone (301) 492-6800. 

[S-647-82 Filed 4-90-82; 8:59 am} 

BILLING CODE 6355-01-M 





Part Il 


Small Business 
Administration 


Small Business Size Standards; Size 
Standards Revisions 
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SMALL BUSINESS ADMINISTRATION 


13 CFR Part 121 


Small Business Size Standards; Size 
Standards Revisions 


AGENCY: Small Business Administration. 


ACTION: Second advance notice of 
proposed rulemaking. 


SUMMARY: The Small Business 
Administration is proposing 
comprehensive revisions in its size 
standards regulations from those 
published in the Federal Register on 
March 10, 1980 (45 FR 15442). These new 
revisions are designed to balance the 
needs of both small business and the 
Federal.Government. In structuring this 
sécond advance notice, specific 
consideration is given to each industry 
as a result of numerous public comments 
to SBA's First Advance Notice of 
Proposed Rulemaking. SBA also has 
revised its methodological approach to 
size standards in recognition of new 
budgetary limitations. These proposed 
revisions are structured to simplify SBA 
administrative rules and increase the 
effectiveness of SBA programs by 
steering SBA resources more closely 
towards smaller firms in the economy. 
DATE: Written comments must be 
submitted by August 2, 1982. 

ApDpREss: Address all comments to: 
Andrew A. Canellas, Director, Office of 
Industry Analysis, Small Business 
Administration, 1441 L Street, NW. 
Room 500, Washington, D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 
Andrew A. Canellas (202) 653-6373. 
SUPPLEMENTARY INFORMATION: 


Reason for the Second Advance Notice 


This is the second advance notice of 
SBA’s intent to revise its size standards. 
The widespread changes.in size 
standards from the first notice to this 
notice incorporate three considerations. 
First, the large volume of public 
comment to its first notice has provided 
SBA with additional information to 
make informed judgments. Second, SBA 
has received updated data concerning 
the nonmanufacturing sector from the 
Census Bureau which, now, have been 
incorporated into the size standards 
process. (New data on manufacturing, 
mining, and construction will be 
incorporated into SBA decisions for the 
proposed rule prior to its future 
publication but are not incorporated into 
these present changes since the data 
have only recently become available.) 
Third, SBA has adopted a theoretical 
framework which is significantly 
different from the basis on which it set 


size standards in its first advance 
notice. This new framework focuses on 
the industrial structure of industries in 
an attempt to give smaller firms the 
benefit of SBA’s limited resources. SBA 
believes that it is in the best interest of 
small business at this time to publish 
this notice as a second advance notice 
rather than a proposal to allow 
additional time for public comment. 


Approach to Size Standards 


The term “size standards” as used by 
the Small Business Administration 
refers to a measure of eligibility for SBA 
programs based on size of business. The 
construction of such a measure is based 
on the premise that smaller concerns 
often are forced to compete with middle- 
sized as well as very large firms. It is the 
SBA's view, in consideration of. this fact, 
that the standard for each industry 
should be established as low as 
reasonably possible to best serve small 
businesses and reflect the purposes of 
the Small Business Act. 

Thus, SBA’s objective is to provide 
assistance to small firms so that these 
firms have the opportunity to become 
successful and viable operations in the 
marketplace. Among other provisions, 
the Small Business Act states in part 
that the “* * * security and well-being 
[of the Nation] cannot be realized unless 
actual and potential capacity of small 
business is encouraged and developed.” 
Section 2(a). 

The distribution of firms by size, 
within each industry, is a key element of 
industrial structure and helps determine 
where size limits are set. The size 


- standards in this notice are established 


to focus attention on smaller firms, not 
only on a relative size basis in which 
each industry is considered separately, 
but also on a absolute size basis in 
which limitations are placed on how 
high a size standard may be set for 
broad groups of industries. In the 
manufacturing and mining industries the 
upper limits of the size standards now 
are reduced to a level that eliminates ‘ 
medium-size firms and includes only 
smaller size firms in each industry 
category. In most of the 
nonmanufacturing industries the size 
standards now are raised sufficiently to 
encompass all firms with 25 employees 
or less. 

However, special consideration is 
given to the procurement sensitive 
industries to reflect the large number of 
public comments received as well as the 
special needs of federal agencies 
involved in small business set-asides. 

Since the Agency is facing reduced 
resources and budgeting restraints, this 
new outlook and revised methodology 
are compatible with the Agency’s efforts 
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to narrow its clientele more precisely to 
those smaller firms that need assistance. 


Principal Objectives of Revisions 


While a new approach to the setting 
of size standards has been initiated in 
this second advance notice, five basic 
considerations are continued from the 
first advance notice. These five 
continuing considerations are 
summarized as follows: 

1. Size standards will continue to be 
set based on 4-digit Standard Industrial 
Codes rather than a combination of SIC 
categories and numerous product or 
activity descriptions which is presently 
the SBA procedure. 

2. A single size standard for each 
industry is still proposed which is 
applicable to all SBA programs. This 
contrasts with the variation in size 
standard eligibility criteria among 
various SBA programs which has 
traditionally occurred. In the past, this 
variation between program criteria has 
resulted in certain firms being eligible 
for some programs, but ineligible for 
others based on size. 

3. The great majority of size 
standards in this advance notice 
continues to be stated in terms of 
number of employees. This is a marked 
departure from the traditional system in 
which numerous key size standards are 
stated in terms of gross revenues. This 
change is designed both to simplify size 
standards and provide a more stable 
size measure resistant to inflation. 

The shift to an “employees” measure 
of size is not without difficulties. One 
problem is that it is difficult for the SBA 
to require firms to distinguish between 
their part-time and full-time workforces 
and thus part-time and full-time workers 
are equivalent for determining size 
standard eligibility. 

A second problem is that firms can 
benefit by subcontracting extensively; 
thus, retaining SBA eligibility when size 
standard is expressed in “employees,” 
since employee counts of those working 
directly for the firm understate the total 
workforce contributing to the firm’s 
operations. In industries with strong 
subcontracting patterns and/or many 
part-time workers, inequities may result, 
since firms may be ruled ineligible for 
SBA assistance, while other firms 
producing a comparable output would 
be eligible for SBA assistance. SBA 
adjustment to these two potential 
problem areas is discussed on pages 9, 
10, and 11, respectively. : 

4. Sizé standards in our proposed 
changes specifically reflect the structure 
of each individual industry. This 
contrasts with the traditional situation 
in which generalized measures (e.g. $2.0 
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million in average annual receipts) often 
apply to entire groups of industries. For 
this reason there continues to be more 
variation in size standards among 
industries in major industry groups than 
has been the:case in the past. 

5. Size standards continue to be 
based on a detailed analysis of the 
industrial structure of each industry in 
question. However, there has been a 
shift in perspective away from the first 
advance notice’s strong emphasis on 
competition. (This emphasis on 
competition has resulted in eligibility for 
many firms in the medium-size range.) 
SBA now proposes to concentrate its 
assistance heavily on smaller firms, thus 
focusing SBA's limited resources on 
those firms with the greatest needs. 

SBA’s new approach utilizes ranges in 
size standards for broad industry 
groups. Since manufacturing and, to a 
* lesser extent, mining industries 
generally are characterized by higher 
firm size than other industry groups, 
they have a range of higher sizes. These 
size standards in manufacturing and 
mining industries now range from 100 to 
500 employees. By contrast, most of the 
nonmanufacturing industries, ‘~cluding 
wholesale, retail, and services, cange 
from a 25- to 100-employee size 
standard. Construction also has lower 


, size standards than manufacturing, 


although, for special reasons as 
explained in a later paragraph, 
construction industries are stated in 
terms of gross revenues. Thus, the range 
in size standards within whole divisions 
of industries reflects the SBA’s emphasis 
on the structure of industries as 
measured in the average operating sizes 
of firms within each industry. 

This set of five principles continues to 
be embodied in this Second Advance 
Notice of Proposed Rulemaking. SBA’s 
revised size standards have been 
coordinated in conformity to a new 
overall methodology based on industry 
structure. Size standards, thus, have 
become a policy tool to allocate SBA's 
limited resources to those firms most in 
need of government assistance within 
each industry. 


Major Issues Published on September 
10, 1980 


As a result of the high level of public 
interest generated from its first advance 
notice, SBA extended its initial comment 
period and also held public hearings in 
each of the 10 SBA regions, These 
hearings were well-attended with 
participants actively expressing their 
views. Overall, SBA was to receive over 
1,500 comments from both the public 
hearings and from written 
correspondence. The comments were 


directed to 200 of a total of over 800 
different industries. 

Public interest in this issue was so 
intense that the SBA decided to elicit 
additional information in a notice which 
was published in the Federal Register on 
September 10, 1980 (45 FR 59587). This 
notice sought out public views in the 
following subject areas: (1) The proper 
relationship between size standards and 
the goal of economic competition, (2) the 
correct method of measuring 
competitiveness, (3) the preferred 
measure of firm size, (4) the degree to 
which size standards should vary from 
program to program, (5) the relevance of 
SBA size standards to the needs of other 
Federal agencies, and (6) the 
appropriate implementation schedule for 
size standards revisions. 

Among those comments which were 
received, SBA notes that very little 
opposition was raised to using a single 
size standard for all programs and for 
using a firm’s number of employees as a 
unit of measurement. (Strong opposition 
to a single size standard for all programs 
was received only from some small 
business investment companies, which 
generally favor a separate, higher 
standard for the SBIC program.) Much 
criticism, however, was received in 
regard to using the degree of economic 
competition as a factor in setting size 
standards, as well as the correct method 
of measuring competitiveness. As a 
result of this criticism, SBA now is 
changing its emphasis to focus its 
assistance towards small as opposed to 
medium-sized firms. SBA also explicitly 
considers the needs of its small business 
set-aside procurement program. 


Changes Made as a Result of Public 
Response and Reexamination of Data 


Very strong public interest also was 
generated from the specific changes in 
size standards relating to each industry 
which were suggested in our first 


‘advance notice. A total of 548 changes 


have now been proposed from our first 
advance notice. Most of these changes 
can be clustered into one of eight broad 
groups of adjustments which are 
discussed briefly in the following 
paragraphs. 

1. The feeling in many procurement- 
sensitive industries that the proposed 
size standards fail to consider the needs 
of the Federal Government. In this view, 
the size standards in some cases were 
set too low, with the result that eligible 
firms would not be able to satisfy the 
average Federal procufement. In 
response to this complaint, the SBA now 
is proposing to modify the size 
standards in 51 sensitive industries 
(most of which are service and 
construction industries). In considering 
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industries sensitive to government 
procurement needs, SBA has attempted 
to set size standards in such sensitive 
industries at a level to ensure a 
sufficient number of bidders on 
procurement set-asides, and 
satisfactorily meet the agency’s 
procurement needs. 

2. Due to the uniqueness of the 
industry activity, SBA now is stating 
size standards, in two special cases, in 
terms of specific product lines or 
activities rather than 4-digit industries, 
e.g., naval architecture and marine 
engineering activities, and procurement 
activities relating to military apparel. 
(Dredging, a non-SIC category, already 
had been listed separately in the March 
10, 1980, notice). This reflects the fact 
that most firms in these activities 
significantly deviate in size from other 
firms in their major 4-digit industry. 
Moreover, these firms are involed in 
highly procurement-sensitive industries. 
Thus, in order to meet the needs of the 
Federal Government and the needs of 
firms within the various industries, 
separate size standards are necessary 
for activities within industries in these 
few limited cases. 

3. Among all 27 industries in the 
construction division, SBA now has» 
changed to a gross-receipts measure of 
size in contrast to the normal employee 
measure. This stems from the high 
volume of subcontracting that typically 
occurs in these industries. A dollar 
volume measure of size prevents a firm 
with few employees from qualifying for 
a small business set-aside, because 
much of its activity is performed through 
subcontracting; while an equivalent 
firm, performing a comparable amount 
of business through its own activities, 
would be ineligible based on its 
employee count. Construction would 
then join farming in having a gross 
revenue size standard. Both major 
industry groups would require 
monitoring from time to time to adjust 
for inflationary movements. 

4. Comments were received from a 
number of firms in different industry 
activities whose size standards were 
omitted in the first advance notice. As a 
result, SBA now is proposing 10 
additional size standards compared to 
the first advance notice of March 10, 
1980. 

5. There was widespread sentiment 
that any realistic concept of what 
constitutes a small business would 
result in a higher size standard than the 
15-employee level which was proposed 
for some industries in the first advance 
notice. SBA now is proposing to raise its 
floor level from 15 to 25 employees. This 
proposed change will increase size 
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standards in 97 service and retail 
industries. 

6. The size standard ceiling of 2,500 
employees, as set in the advance notice 
of March 10, 1980, has been lowered to 
500 employees. This includes 303 size 
standards in the manufacturing, mining, 
and transportation industries; 287 of 
these changes were in the 
manufacturing industries. This ceiling 
was lowered in order to remove 
medium-size firms from eligibility. 
Although the 2,500-employee size 
standard included firms that were small 
relative to other firms within their own 
industry, they were considered medium- 
size on an absolute basis. Under this 
revised framework, the size standards 
for manufacturing and mining industries 
now range between 100 and 500 
employees, instead of the recommended 
range in the first advance notice of 100 

‘to 2,500 employees. 

The lowering of the ceiling also is 
responsive to a number of comments 
that SBA has received which stated that 
firms in excess of 500 employees were 
not truly sma!! business. 

7. Firms in the Small Business 
Investment Company Program submitted 
arguments that (1) its program has 
sufficiently different needs than the 
other SBA programs to warrant separate 
size standards, and (2) the new size 
standards would seriously jeopardize 
the SBIC program. As a result, SBA now 
proposes to retain the special size 
standard measure now used in this 
program (defined as either $6 million in 
net worth as well as net income after 
Federal income taxes of $2 million or 
less, or the proposed size standard 
stated in this proposal which may be 
used by those concerns that do not 
qualify under either the net worth or net 
income measure but are eligible under 
the proposed size standard measure). 

8. Many firms in service and trade 
industries contend that an employee 
measure of size would unfairly 
discriminate in their industries against 
firms with a high incidence of part-time 
workers. As.a result, SBA now as 
adjusted upward iis size standards in a 
number of industries with a high 
proportion of part-time workers. 
However, since the method of measuring 
a firm’s number of employees (which 
includes an averaging of both full- and 
part-time employees) has not been 
clearly understood by many 
commenters, a more detailed 
explanation of the method of averaging 
all employees of the firm is illustrated as 
follows: 

The number of employees includes 
full-time, part-time, temporary, and arly 
other type of employee who appears on 
the firm's payroll for any pay period 


during the preceding 12 months. This is 
averaged out over the entire year so that 
temporary, seasonal increases in 
employment will not usually affect a 
small firm's size status. The following 
examples illustrate the procedure for 
two firms, each of which happens to use 
12 pay periods per year. 

The number of employees for each 
pay period is added and the total 
divided by the number of pay periods. 
For Firm A, this is 780 divided by 12. For 
Firm B, this is 300 divided by 12. The 
relevant company size is not 780 or 300, 
but 65 employees for Firm A and 25 
employees for Firm B. Note also that for 
Firm B, the relevant size standard is 25 
employees on its payroll, even though 


Notes: 
780+ 12=65 employees for SBA purposes. 
300+ 12=25 employees for SBA purposes. 


In summary, in this second advance 
notice, the SBA has both changed the 
theory behind its size standards and 
taken into consideration new data 
which it has received from the Census 
Bureau. SBA also has taken into 
consideration many of the public 
comments relating to specific industries. 
SBA anticipates that this compromise 
between new theoretical concepts and 
practical considerations will result in a 
better and more realistic set of size 
standards than is presently in use. 


Regulatory Requirement 

Under Executive Order 12291 
(February 17, 1981), Federal Agencies, 
including SBA, are required to assess 
the cost impact of proposed regulatory 
changes on consumers, individual 
industries, governments and geographic 
regions, and whether there might be any 
adverse impact on competition, 
employment, productivity, innovation, or 
foreign trade. 

Further, the Regulatory Flexibility Act 
(5 US.C. 601 et seq.) requires an analysis 
of the impact of these rule changes on 
“small entities,” expecially in terms of 
any mandatory cost burdens imposed by 
the Government. 

Although SBA size standards are 
classified as a regulation, these 
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the firm, at no single period, has 25 
employees on its payroll. This illustrates 
that a firm's eligibility is based on its 
average employment over the previous 
12 months rather than its employment 
level at a single point in time. Note too, 
that part-time workers are counted 
equivalent to full-time workers. If 
employees are counted differently (such 
as on a full-time equivalency basis), it 
could entail substantial recording and 
paperwork problems for firms on the 
eligibility margin. Partly to compensate 
for this problem, SBA’s new proposed 
size standards for industries with a high 
incidence of part-time work are set 
higher than they otherwise would be. 


SRERRRRVBRBB 
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standards primarily indicate which size 


. firm may be eligible for SBA programs 


and federal small business 
procurements. Size standards do not 
impose any mandatory burden on firms 
whether large or small. No firm is 
required or compelled to keep records, 
make reports, alter its way of doing 
business, or comply with the provisions 
of this proposed rule. The decision to 
participate in SBA programs (including 
procurement set-asides) and, 
consequently, to subject one’s firm to a 
size standard test, is completely 
voluntary. 

However, SBA will prepare an impact 
statement which fulfills the 
requirements of both E.O. 12291 and the 
Regulatory Flexibility Act, in order to 
determine how significant an impact the 
size standards revisions will have on the 
economy. This statement will be 
available at the time the proposed rule 
is published in the Federal Register. For 
this reason, the public is invited to 
comment on the impact of these 
proposed rules in terms of quantification 
of any costs to society, feasibility of 
alternatives, compliance costs on 
affected firms, and other issues as 
described in the above paragraph. 
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Procedural Changes 


One key purpose of new size 
standards is the articulation of a 
consistent method of setting size 
standards and the establishment of 
individual industry standards which 
reflect this method. In addition, SBA is 
proposing to change certain procedures 
to make the administration of size 
standards more simple and uniform. 
These changes include: 

1. The geographical differential which 
currently applies to states and territories 
outside the continental United States 
now would be terminated (§ 121.3-7). 

2. Almost all size standards would be 
based on the standard industrial 
classification for industries rather than 
on written descriptions of activities. 

3. The broad-based nonmanufacturer 
size standard of 250 employees for the 
loan program (§ 121.3-10(b)) and 500 
employees used in procurement 
(§ 121.3-8(c)) would be replaced by size 
standards separately structured for each 
industry. 

4. Size criteria for construction and 
agriculture would be based on average 
annual receipts for 3 years. 

5. The current provision for 
procurement of construction (§ 121.3- 
8(a)(1)) specifies that if 75 percent or 
more (by value) of a construction 
contract is in a special trade, then the 
size standard for special trade (as 
opposed to general construction) shall 
be used. This provision would be 
deleted so that construction will be 
treated like any other procurement, i.e., 
the controlling size standard shall be 
that of the activity of greatest value in 
the contract. 

6. The special size standard for surety 
bond guarantee assistance would be 
terminated (§ 121.3—15). 

7. The 25 percent increase in the size 
standard for financial purposes applies 
only in cases where a firm will use the 
assistance in a labor surplus or 
redevelopment area (§121.3-7). 


Senate Hearings on Size Standards 


On May 5, 1981, the Senate Committee 
on Small Business held hearings in 
which the public was invited to 
comment on the Small Business 
Administration's size standards 
revisions which had been proposed on 
March 10, 1980. SBA has thoroughly 
reviewed and evaluated each testimony 
and statement presented at this hearing. 
These statements, where merited, along 
with the public comments (which were 
received following the March 10, 1980, 
advance notice), were incorporated into 
changes from the first to the second 
advance notice. 


Implementation Period 


One of the major issues which the 
SBA proposed for further discussion in 
its September 10, 1980, notice was the 
question of an implementation period 
for its changes in size standards. While 
there was not a strong public response 
to this issue, a majority of those who did 
respond favored an approach with a 
time delay to enable affected firms to 
adjust to changes in size standards. SBA 
favors this delayed implementation 
approach. Following this Second 
Advance Notice of Proposed 
Rulemaking, SBA will publish a 
proposed rule in which it will take into 
consideration comments to this second 
advance notice. Again, SBA will solicit 
public comments in response to the 
proposed rule prior to publishing a final 
rule. 

Thus, SBA anticipates two additional 
public comment periods—one in 
response to this second advance notice, 
and the other in response to the future 
proposed rule. Furthermore, SBA is 
recommending in this second advance 
notice that the implementation date be 
set 180 days after the date of publication 
of its final rule. This delay of 180 days 
would provide a period of adjustment to 
firms in industries in which size 
standards have been changed from 
current levels. Such a delay also would 
provide time for Federal procurement 
agencies to adjust to the new size 
standards. 


List of Subjects in 13 CFR Part 121 
Small businesses. 


Revisions to the Numbered Sections and 
Paragraphs of Part 121 


Accordingly, pursuant to section 3 and 
5(b)(6) of the Small Business Act, as 
amended (15 U.S.C. 632, 634), it is 
proposed to amend Part 121 of Title 13 
of the Code of Federal Regulations as 
follows: 


§§ 121.3, 121.3-3, 121:3-7, 121.3-8, 121.3-9, 
121.3-10 through 121.3-16 and Schedules A 
through! [Removed] 

1, By removing § 121.3, § 121.3-1, 
§ 121.3-3, § 121.3-7, § 121.3-8, § 121.3-9, 
§ 121.3-10 through § 121.3-16, and 
Schedules A through I. 

2. By adding § 121.1 through § 121.6, 
as set forth below: 


PART 121—SMALL BUSINESS SIZE 
STANDARDS 

Sec. 

Subpart A—Background 


121.1 Purpose and method of establishing 
size standards. 


Subpart B—Organization 
121.2 Size standards responsibilities. 


Subpart C—Definitions of Small 
Business 
121.3 Standard industrial classifications and 
size standards. 
121.4 Application of small business size 
standards. 
121.5 Definition of small business for 
procurement assistance and subcontracting 
programs. 
121.6 Definition of small business for the 
sale of government property. 

Authority: Secs. 3 and 5(b)(6), Small 
Business Act, as amended (15 U.S.C. 632, 
634). 


Subpart A—Background 


- $121.1 Purpose and method of 
establishing 


size standards. 


The essence of the American system of 
private enterprise is free competition * * *. 
The preservation and expansion of such 
competition is basic not only to the economic 
well-being but to the security of this Nation. 
Such security and well-being cannot be 
realized unless the actual and potential 
capacity of small business is encouraged 
developed. It is the declared policy of the 
Congress that the Government should aid, 
counsel, assist, and protect, insofar as is 
possible, the interests of small-business 
concerns in order to preserve free 
competitive enterprise * * *. 

Small Business Act, Section 2{a) 


(a) To implement this policy, Congress 
established the Small Business 
Administration (SBA) in 1953 and gave 
it the responsibility to administer a 
range of programs designed to achieve 
these and other social goals. Eligibility 
for SBA programs requires that a firm be 
defined as “small.” The actual setting of 
size standards, i.e., the precise 
specification of “small” is delegated to 
the Administrator of the SBA. 

(b) Size standards are established 
primarily to define eligibility for SBA 
programs and Federal procurement 
purposes. It is clear, both from the Act 
itself and from the legislative history, 
that the matter of what is a small 
business has been left to administrative, 
rather than legislative, determination. 
Congress, however, provided broad 
guidance to the determination of 
definitions of small business, and these 
guidelines serve as the primary directive 
in formulating size standards. These 
guidelines are stated in Sections 2 and 3 
of the Act and are the basis for 
establishing size standards. These basic 
criteria are to preserve and 
competition and “the definition [of small 
business] shall vary from industry to 
industry to the extent necessary to 
reflect differing characteristics of such 
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industries.” Thus, size standards vary 
by industry with particular attention to 
the characteristic structure of each 
industry, as well as absolute size of 
firms. In its most basic sense, this is the 
approach of establishing size standards. 

(c) The process of transposing this 
philosophy to numerical size standards 
for individual industries is a complex 
one. The basic sources of data used in 
establishing size standards include: the 
Standard Industrial Classification 
Manual, which is used as a guide in 
defining industries; U.S. Bureau of the 
Census, Concentration Ratios in 
Manufacturing, and Enterprise 
Statistics; special tabulations of the 
Enterprise Statistics prepared for SBA 
by the U.S. Bureau of the Census; U.S. 
Department of Commerce, U.S. 
Industrial Outlook and Survey of 
Current Business; Internal Revenue 
Service, Statistics of Income; Dun and 
Bradstreet, DMI Market Profile; 
Economic Information Service, 
Marketing Information; Federal 
Proccurement Data System statistics, 
SBA’s own extensive files of articles 
and correspondence on individual 
industries, and information provided by 
trade associations. 

(d) From these data sources several 
indicators of each industry’s structure 
and procurement characteristics are 
available. These factors, among others, 
are examined for the purpose of setting 
size standards: average firm size, the 
extent of industry dominance by large 
firms, the number of firms, the 
distribution by size of sales and 
employees among the firms in the 
industry, the presence of Federal 
procurement, and relation to other SBA 
programs. The development of size 
standards is not.an exact quantitiative 
procedure. No single measure or simple 
numerical device is used to establish an 
industry's size standard. Following an 
intensive economic analysis, the 
selection of the size standard fora | 
particular industry is narrowed down to 
a minimum-maximum range in firm size. 
The final step in this process is the 
selection of the specific size standard 
from within this range based on the 
considerations described in paragraph 
(b), above. 

(e) Under the Regulatory Flexibility 
Act (Pub. L. 96-354), Federal agencies 
promulgating regulations are required to 
define small business as a “small 
business concern” under Section 3 of the 
Small Business Act. SBA size standards 
may or may not be adaptable or 
applicable to the particular regulation 
involved. In such cases where the SBA 
size standard is not appropriate, the 
agency may, after consultation with the 


SBA Office of Advocacy, establish a 
small business definition which is 
appropriate to the activities of the 
agency. 

(f) Firms which meet size standards 
and are eligible for SBA programs 
should be given prompt and effective 
assistance. Small businesses, however, 
should not be protected from 
competition by becoming dependent on 
continuing assistance under the Small 
Business Act. SBA assistance should not 
be regarded as a permanent subsidy nor 
as the primary source of a firm's 
business. It should be used to assist a 
firm to compete in the regular business 
world, without SBA assistance. - 


Subpart B—Organization 


§ 121.2 Size standards responsibilities. 
(a) The Assistant Administrator, 
Bureau of Policy, Planning and 


Budgeting shall: 


(1) Develop and recommend small 
business size standards to the 
Administrator of SBA for promulgation. 

(2) Consider and take appropriate 
action on written requests to change 
existing size standards or establish new 
size standards. 

(3) Conduct industry hearings 
pertaining to size standards. - 

(4) Perform other related functions 
(e.g., industry studies) as may be 
appropriate to administer the SBA size 
standards program. 

(b) Requests to change the existing, or 
establish new, size standards should be 
addressed to the Director, Size 
Standards Branch, 1441 L Street, N.W., 
Washington, D.C. 20416, and should 
include information on the economic 
conditions and structure of the entire 
national industry, as well as specific 
reasons and justifications for the change 
or new size standard. The methodology 
described in the section on “Purpose 
and Method of Establishing Size __ 
Standards” (§ 121.1) provides basic 
criteria on the kinds of information 
desirable to make an appropriate 
request. If no size standard for an 
industry has been established in this 
part, then SBA, upon request, may issue 
an ad hoc or temporary size standard 
for the industry in question. 

(c) The Office of General Counsel, in 
conjunction with the Assistant 
Administrator, Bureau of Policy, 
Planning and Budgeting, shall develop 
and recommend to the Administrator 
regulations and procedures to assist in 
implementing the size standards, and 
also provide interpretations of such 
regulations and procedures. 

(d) The Size Appeals Board, within 
the Office of the Deputy Administrator, 
shall hear and resolve appeals of 
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regional office determinations 
concerning the small business size 
status of individual firms. (Protest 
procedures are described in § 121.10.) 
The Board resolves appeals concerning 
the appropriate standard industrial 
classification for particular small 
business set-aside procurements, and 
issues legal interpretations of the size 
standards regulations. 


Subpart C—Definitions of Small 
Business 


§121.3 Standard industrial classifications 
and size standards. 


(a) All size standards are based on 
industries with size measured by 
number of employees, except for 
industries in Divisions A and C, which 
are based on annual receipts. The 
column labeled “SIC” follows the 
standard industrial classification code 
as published by the U.S. Government in 
the Standard Industrial Classification 
Manual. The number of employees or 
annual receipts indicates the maximum 
allowed for a firm to be considered 
small, 

(b) The “number of employees” is a 
measure of the average employment of 
any firm, including the employees of its 
affiliates whether domestic or foreign. ' 
“Employees” includes all persons 
employed on a full-time, part-time, 
temporary or other basis during each 
pay period of the preceding 12 months. 

(c) These counts of employment are 
averaged out over an entire year so that 
temporary increases in employment will 
not usually affect a firm’s size status. 

(d) If a firm has been in existence for 
less than 12 months, “number of 
employees” means the average 
employment of such firm and its 
affiliates averaged over the period that 
such firm has been in business. 

(e) “Annual receipts” means the gross 
income (less returns and allowances, 
sales of fixed assets, and interaffiliate 
transactions) of a firm (and its domestic 
and foreign affiliates) from sales of 
products and services, interest, rents, 
fees, commissions, and/or from 
whatever other source measured on 
average annual base over a period of its 
most recently completed 3 fiscal years 
(whether on a cash, accrual, completed 


‘If a firm has acquired an affiliate during the 
applicable accounting period, it is necessary, in 
computing the applicant's number of employees or 
receipts, to include the affiliate’s average annual 
number of employees or receipts during the entire 
applicable accounting period rather than only its 
affiliate’s employees or receipts during the period in 
which it has been an affiliate. The employees or 
receipts of a former affiliate are not included even if 
such firm had been an affiliate during a portion of 
the applicable acoounting period. 
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contracts, percentage of completion, or —_for Federal income tax purposes. been in business and multiplying by 52. 
other acceptable accounting basis) as (f) If a firm has been in business less { _ (g) The following size standards apply 
entered on its regular books of account, —_ than 3 years, its average annual receipts, © all SBA programs except sales of 

and in the case of a firm subject to U.S. for the purpose of a size standard based © $0Vernment property, physical disaster 
Federal income taxation, reported orto = 9n3 years’ receipts, shall be computed loans, Small Business Investment 

be reported to the: U.S. Treasury by determining its average weekly Speen and Pollution Control 
Department, Internal Revenue Service, receipts for the period in which it has 


Masor Group 07—AGRICULTURAL SERVICES 
Crop Gasdune: Services for Market Except Cotton es siaseigslpieenntlactalieiitisonnampcahiialatetvanssadansanisammansaniinds cocantemusecnninasinnes 


1,500 
2,500 
2,500 
250 
250 
250 
250 
250 
100 
500 
250 


Beeee 


sseecemeeneuseete OW ANG Gas Field Services, N.E.C.....cmeenenesneereernsenetntneennn 
Mason Group 14—MiniNG AND QUARRYING OF NON-METALLIC MINERALS, EXCEPT FUELS 


B88ssestsss 
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Size standards, No. of 
employees * 


notice (3/ advance 
10/80) i 


500 

.. Potash, Soda, and Borate Minerals... 2,500 
. 2,500 

Chemical and Fertilizer Mineral Mining, N.E.C.. é 1,000 
Nonmetallic Minerals (Except Fuels) Services . bs — 
250 

250 
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Masor Group 16—CONSTRUCTION OTHER THAN BUILDING CONSTRUCTION—GENERAL CONTRACTORS 


.. Bridge, Tunnel, and Elevated Highway Construction 


Masor Group 20—Foop AND KINDRED PRODUCTS 


SSSSSSSSSSSsssssssssssssssssss 





SSSsssssssysssess 
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” Finishers of Broad Woven Fabrics of Man-Made Fiber and Silk 
. Finishers of Textiles, N.E.C..... 


500 
500 
500 
250 
seo 
200 
200 
500 
250 
500 
250 
500 
500 
250 
500 
500 
500 
500 
500 
500 
500 
250 
250 
250 
150 
250 
500 
250 
250 
250 


= PN 
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Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Proposed Rules 


SSSshSsSsssss 


500 
S00 
500 
250 
500 
500 
2650 
500 
500 
500 
500 
500 
100 
250 
500 
500 
500 


‘ feueeia” 
. Electrotyping and Stereotyping... 
Lithographic Platemaking and Related Services... 


MAJOR GROUP 28—CHEMICALS AND ALLIED PRODUCTS 


SSSSSSSFSBssssysy 


gegeses| 





z 
ul 


pases SageeS eee seeeaee 
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= VV 
r 
gee 
a 
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200 
150 
250 
500 
500 
500 
250 
500 
150 
500 
100 


Vitreous China Plumbing Fixtures and China and Earthenware Fittings and Bathroom Accessories. 
Vitreous China Table and Kitchen Articles 
Fine Earthenware i 


Asbestos Products... 
.... Gaskets, Packing, and Sealing Devices. 


BSSSSSSssssssssssssssssssss 





SSBsessssssssssssssss 


.. Plumbing Fixture Fittings and Trim (Brass Goods)... 
oo a 
.. Fabricated Structural Metal 

ieee 


g8 
$ 


SEESSERSERRSSE5588: 


500 
500 
_ 500 
500 
250 
500 
500 
500 
500 
250 
250 
500 
150 
100 
500 
500 
100 
500 
500 
500 
500 
500 
200 
150 
150 
500 
500 
500 
500 
500 


SSSSRSSsSssssssssssssessssss 





“$ 
2 


ul 


SSBRSSSSRSSSBssss 


3647. 
3651... 
3661... 


i 


8888s 
£8355533 


Appara' 
Electrical Equipment for internal Combustion Engines... 
Electrical Machinery, Equipment, and Supplies, N.E.C.. 


Mason GRouP 37—TRANPORTATION EQUIPMENT 


BS SSSssssssssssssssssysssyssssssygseses 
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250 
500 
100 
500 
250 
500 
500 
500 
500 
250 
500 
150 
250 
250 
500 
250 
100 
250 
500 
200 


Terminal and Joint Terminal Maintenance Facilities for Motor Vehicle Passenger Transportation. 
Maintenance and Service Facilities for Motor Vehicle Passenger Transportation..............« a 


geseesees 
eessss8esR 


Masor Group 42—MOTOR FREIGHT TRANSPORTATION AND WAREHOUSING 


sssessssssses 





Fixed Facilities for Handling Motor Vehicle Transportation, N.E.C ... 
Services incidental to Transportation, N.E.C. 


= 


RRSSRISSRAARKRSRSSASSaARRRSRRRSa 


Transportation Equipment and Supplies, Except Motor Vehicles... 
Scrap and Waste Materiais............. puliaapiceneien 
Jewelry, Watches, Diamonds and Other Precious Stones . 

.. Durable Goods, N.E.C ... sisttciathaiciiihcndisalliacsacaataatooeieeabiaeee 


50 
50 
25 
25 
20 
25 
25 
23 
20 
25 
25 
25 
20 
25 
25 
25 
23 
15 
25 
16 
2 
5 
20 
2 
2 
20 
20 
25 
16 
16 
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Division G—Retail Trade 
Masor Group 52—BuILDING MATERIALS, HARDWARE, GARDEN SUPPLY, AND MoatLe Home DEALERS 


Masor Group 55—AUTOMOTIVE DEALERS AND GASOLINE SERVICE STATIONS 
5G 14 .....-.nseessneeerensenvecssnsesnsessseesssnsenseesssnersenssecssereessseneee MOtOr Vehicle Dealers (New and Used)........... 


RaRSRRRS 
RFRSRRKS 


SaakKsss 
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Masor Group 58—EaTING AND DRINKING PLACES 
Eating NII scenanyssoesnsensisicssiabaeenthnatt ceive iapcibnjettan sdajpipceilallentesicealiaamansaiiailinacdaesinaii 
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50 
75 
sO 
50 
50 
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25 
2 
50 
26 
200 
50 
2 
250 150 
300 
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150 
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50 
200 
25 
75 
75 
75 
25 
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Masor Group 82—EDUCATIONAL SERVICES 


asaaasa 
RRRRRKR 


RERsxsse 


RESSaSss 


RaRRKKsRs 


SSRREERS 


= 


300 
300 
300 


S8ue 


Schools and Educational Services, N.E.C.° ...........sssssnsssnessnesssneseneeevensneessseesnessnessnecenessnscenesesnessneesnscenseenveceneccunecsueceneesansennes 


standards are shown in “Number of Employees 
Division D, Manufacturing: 


Major Group 8°—Miscellaneous Services 


” except for Agriculture Production (Crops and Livestock) and Construction, 
nenalang os atabion backs: emant” fer vobaning aaibeiey or equipment on a factory basis, use SIC code applicable for new 


in “ Annual Ri 
which are expressed ‘Average eceipts."”” 


to the individual SIC category size standards for Major Group 23, a separate size standard of 500 employees is established for the Federal procurement of government 
See ee ee ee ee ee a ate 
rom laces it an 


least 90 percent refined by the bidder from either crude oil or bona fide 


he Sorat must bea last 90 pero red by th 


SIC rser aenaae 
is classified. 
® SIC-8299: Includes flight training services. 


§ 121.4 Application of small business size 
The provisions within this section 


apply to the following SBA programs: 
Financial Assistance, Small Business 


Investment Companies, Surety Bonding, 


Pollution Control, and Minority Small 


Estate—are excluded from SBA assistance. 


such as, but not limited to, 


dr product base are not permitted” the 


-for-refined-product 
feedstocks. 


with a separate industry, and that activity (or industry) accounts for 60 percent or more of the valve 


Business and Capital Ownership 
Development. For the Procurement 
Assistance and Property Sales 
Progams—see, respectively, § 121.5 and 
§ 121.6. The following regulations are set 
forth in question-and-answer format for 
ease of comprehension. 


(a) How do I determine if my firm is a 
small business eligible for SBA 
assistance? Since SBA size standards 
are set on an industry basis, you must 
first determine in which industry your 
firm is classified. To do this, refer to the 
Standard Industrial Classification 
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Manual.’ Upon determining your firm's 
primary industry by the four-digit code, 
refer to the table contained in § 121.3 for 
the size standard. 

(b) What if my firm is engaged in a 
number of different industries? If an 
applicant for SBA assistance is engaged 
in a number of product lines or 
industries, or has affiliates engaged in 
different product lines or industries, the 
size standard shall be that of the firm 
and its affiliates’ primary industry.” 

(c) Must I include employees or 
receipts in affiliated firms? Yes. 
Employees or receipts of the firm 
applying for assistance, as well as all 
employees or receipts of firms affiliated 
with the applicant firm, must be 
included in the employee or receipts 
count. For an explanation of what would 
constitute an affiliate, refer to § 121.7. 

(d) Am I an exception to the size 
standards? Maybe. There are four 
exceptions: 

(1) A firm which applies for an SBA 
loan to refinance an existing SBA loan 
but which, since the date of the original 
financing, has by natural growth (as 
distinguished from, e.g., merger), grown 
to a size which exceeds the applicable 
size standard, is considered as small for 
the purpose of refinancing if SBA 
administratively determines that 
refinancing is necessary to protect the 
Government's financial interest. 

(2) The applicable size standards for 
the purpose of all financial assistance 
programs of the Small Business 
Administration, except the 8(a) Program 
and the Surety Bond Guarantee 
Assistance Program, are increased by 25 
percent whenever the concern agrees to 
use the assistance within a “labor 
surplus area,” or “redevelopment area.”® 

(3) A small business, for the purpose 
of receiving financial or other assistance 
from small business investment 
companies or development companies, 
or pollution control guarantee assistance 
under Pub. L. 94-305, is one which: 


1 The Standard Industrial Classification Manual 
is intended to cover the entire field of economic 
activities. It classifies and defines all activities by 
industry categories and is the source used by SBA 


in defining industries for size standards. (You may 
obtain a copy of the publication from the U.S. 
Government Printing Office or in the reference 
section of most libraries.) 

* The primary industry shall be based upon the 
distribution of annual receipts and/or employees of 
the firm. 

3“Redevelopment area,” for the purpose of small 
business size determinations, means a geographical 
area within the United States which has been 
designated as a “redevelopment area” in 
accordance with the Public Works and Economic 
Development Act of 1965 (Pub. L. 89-136, Sec. 401, 
75 Stat. 48). “Labor surplus-areas” are defined 
semiannually in the Department of Labor 
Publication “Area Trends.” These determinations 
are presently made in the Employment and Training 
Division, U.S. Department of Labor. 


(i) Together with its affiliates, does 
not have net worth in excess of $6 
million, and does not have an average 
income after Federal income taxes for 
the preceding 2 years in excess of $2 
million (average net income to be 
computed without benefit of any 
carryover loss); a firm is also eligible for 
these programs if it qualifies under the 
size standard for its industry listed in 
the preceding § 121.3 of this part. 

(4) A small business, for purpose of 
pollution control guarantee assistance 
under Pub. L. 94-305, is one that 
qualifies as small under the Small 
Business Investment Companies’ 
definition in § 121.4(f)(3)(a), above. 

(e) At what time and by whom is size 
status of the applicant firm and its 
affiliates determined for purposes of 
SBA financial assistance? The applicant 
firm’s size status will be determined at 
the SBA District Office, by an SBIC, or 
by any other SBA office that may take | 
final action on the financing request. 
The determination is made at the time of 
application for SBA financial assistance. 
Subsequent changes in size will not 
affect a firm’s size status. 

(f) How do size standards apply to the 
8(a) program within the Minority Small 
Business and Capital Ownership 
Development program? At the time of 
entry to the MSB/COD programs and 
during the time your firm is in the 
program, it must meet the size standard 
for its primary industry as set forth in 
§ 121.3. When a firm completes the 8(a) 
program or is informed by SBA that it is 
no longer in the program, the firm must, 
for future financial, procurement, or 
other assistance, meet the applicable 
SBA size standards. 


§ 121.5 Definition of small business for 
SBA procurement assistance and 
subcontracting programs. 

(a) How do I know if my firm is a 
small business eligible to bid on Federal 
contracts set aside for small business? 

(1) For purposes of bidding on set- 
aside contracts, the applicable size 
standard as listed in § 121.3 will be the 
one for the industry that best depicts the 
products or service being procured. The 
firm's primary activity is not the 
controlling factor in determining small 
business eligibility for bidding on set- 
aside contracts. 

(2) If your firm (together with all 
affiliates) meets the corresponding size 
standard for that industry set forth in 
the solicitatation by SIC code, then you 
are eligible to bid on the set-aside 
contract. Size is determined on the date 
of written self-certification as a small 
business as part of a firm's submission 
of a bid or offer. 
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(b) Who determines the appropriate 
SIC code and size stand:\rd for a set- 
aside procurement and, if there is a 
disagreement with the contracting 
officer’s code selection, who resolves 
the disagreement? 

(1) The determination of the 
appropriate SIC classification of a 
product or service shall be made by the 
contracting officer of the agency letting 
the contract. Both the SIC classification 
and the applicable employee size 
standard shall be set forth in the 
solicitation, and the determination by 
the contracting officer is final uniess 
appealed to the SBA in the manner 
provided in § 121.10. 

(2) Clarification of an unclear or 
incomplete classification or size 
standard action by the contracting 
officer may be supplied by an SBA field 
office, or the Size Appeals Board or its 
Chairperson, as necessary, in 
connection with a size determination or 
size appeal. 

(c) What if the procurement calls for 
more than one item with different SIC 
codes and employment standards? If a 
procurement calls for more than one 
item, and the solication permits the 
bidder to bid separately on each item, 
the bidder must meet the size standard 
for each item for which it submits a bid. 
If the procurement calls for more than 
one item, and a bidder is required to, bid 
on all items, the bidder can qualify as 
small business for such procurement if it 
meets the size standard for the item 
accounting for the greatest precentage of 
the total contract value. 

(d) Does my firm need to be certified 
by SBA prior to bidding on set-asides? 

(1) No. SBA provides a self- 
certification procedure in which your 
firm certifies that it is a small business 
for that particular bid or proposal within 
the meaning of SBA Rules and 
Regulations. 

(2) A firm which meets the size 
standards set forth in the solication and 
has not been determined ineligible as a 
result of a formal size determination, 
may represent that it is small business. 
In the absence of a written protest or 
other information which would cause 
the contracting officer to question the 
veracity of the self-certification, he shall 
accept the self-certification at face value 
for the particular procurement involved. 

(3) Firms self-certifying their small 
business status should be aware of the 
following provisions: 

(i) If the contracting officer has cause 
to question the veracity of a self- 
certification and elects to do so, he shall 
refer the eligibility issue to SBA by filing 
a formal protest pursuant to § 121.9. 
Other bidders or offers also may file a 
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protest with the contracting officer, who 
will refer it to the SBA. 

(ii) If a firm has been determined by 
SBA to be ineligible as a small business 
under a particular size standard and it 
has already self-certificated as a small 
business on a pending procurement 
subject to the same or lower “number of 
employees” size standard, it shall 
immediately notify the contracting 
officer of such adverse size 
determination and shall not thereafter 
self-certify on a procurement subject to 
the same or a lower employee size 
standard until it has applied for 
recertification under § 121.8 based on a 
significant change in its ownership, 
management, or contractual relations, 
and has been determined eligible by 
SBA. 

(e) Does SBA distinguish between 
manufactures and nonmanufactures 
(wholesalers) for procurements reserved 
for small business? Yes, there is a 
distinction. Any firm which submits a 
bid or offer in its own name, other than 
on a construction or service contract, 
but which proposes to furnish a product 
which it did not itself manufacture, is 
deemed to be a small business when: 

(1) Its number of employees does not 
exceed the employment standard for the 
appropriate wholesale industry 
identified with the product being 
procured as defined in § 121.3, and 

(2) In the case of Government 
procurement reserved for small 
businesses, such nonmanufacture 
(wholesaler) must furnish, in the 
performance of the contract, the 
products of a small business 
manufacturer ‘ or producer as defined in 
this section for the set-asides. The 
supplied products must be manufactured 
or produced in the United States. 

(3) The Goverzment often purchases 
items in the form of kits such as, but not 
limited to, tool kits and survival kits 
which are not manufactured items but 
merely assemblages of separate 
manufactured items. Accordingly, a firm 
which purchases some of all of such 
items and packages them into kit form is 
considered to be a nonamanufacturer for 
size determination purposes. Such a firm 


‘For size determination purposes, there can only 
be one manufacturer of the end item being procured. 
The manufacturer of the end item being procured is 
the concern which, with its own forces, transforms 
inorganic ic substances including raw 
materials, and/or miscellaneous parts or 
components, into such end item. Whether a bidder 
Gui a particular procurement is the manufacturer or 
nonmanufacturer for the purpose of a size 


firm is or is not a manufacturer for the purpose of 
the Walsh-Healy Act, etc. 


can qualify as a small business only if it 
meets all other qualifications of a small 
nonmanufacturer set forth in these 
regulations and if more than 50 percent 
of the total value of the kit and its 
contents are accounted for by items 
manufactured by small business, as 
defined. 

(f) Are there exceptions to the 
provision rega’ nonmanufacturers? 
Yes. There are two exceptions to the 
nonmanufacturing provision: 

(1) If the procurement has anticipated 
value of less than $10,000 and is subject 
to, and is actually processed under, 
“small purchase procedures” as 
presently defined in the Defense 
Acquisition Regulation (DAR), Federal 
Procurement Regulation (FPR), and the 
National Aeronautics and Space 
Administration Procurement Regulation 
(NASAPR), as applicable, such 
nonmanufacturer may furnish any 
domestically produced or manufactured 
product. 

(2) For the purpose of receiving a 
Certificate of Competency on an 
unrestricted procurement, a small 
business dealer meeting the size 
standard for its primary industry set 
forth in this section, may furnish any 
domestically produced or manufactured 
product. The applicable size standard 
for a COC shall be that of the item being 
procured. 

(g) For subcontracting purposes, a firm 
is small if its total number of employees 
or receipts does not exceed the size 
standard for the product or service it is 
providing on the procurement. 


§ 121.6 Definition of small business for the 
sale of Government property. 

The Property Sales Program is divided 
into three distinct areas: Timber, 
Mineral Rights, and General Property 
Sales, each with specific size standards 
and related requirements. While size 
standards for other SBA programs 
define eligibility by specific industry, the 
Property Sales Program focuses on 
potential bidders who represent a 
variety of indus'*ies. Consequently, for 
the Property Sale Program, size 
standards are aggregated into major 
industrial groups for each type of 
property sales. 

(a) At what point in time must my firm 
meet the size test for the sales of 
government-owned property? The size 
status of a firm (including its affiliates) 
is determined as of the date of written 
self-certification as a small business as 
part of a firm's submission of a bid or 
offer. 

(b) How do I determine if my firm is a 
small business eligible to bid on a 
preferential timber sale? In order to be 
classified as a small business, your firm 
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must primarily be engaged in the logging 
or forest products industry ° and, 
together with your affiliates, have less 
than 500 employees. To determine your 
primary industry, see § 121.4(b). 

(c) Are there any other requirements 
that must be met when a small business 
wins a preferential timber sale? Yes. 
There are a few additional requirements 
and they are as follows: 

-(1) When the timber purchase is for 
resale, the small business must agree 
that it will not sell ®more than 30 
percent of the timber purchased to large 
business (those exceeding 500 
employees). 

(2) When timber from a preferential 
sale is for processing, the small business 
must do so with its own facilities ’ or the 
facilities of another small business. 

§ 121.6{c)(1) also applies to all processed 
timber. 

(d) How do I determine if my firm is a 
small business eligible to bid on special 
salvage timber sales? Your firm would 
be a small business eligible to bid on 
Special Salvage Timber Sales if it is 
primarily engaged in the logging or 
forest products industry and, together 
with any affiliates, does not employ 
more than 25 employees during any pay 
period during the 12 months preceding 
the sale. 

(e) Are there any other requirements? 
Yes. The provisions set forth in 
§ 121.6(a) apply with one exception— 
special salvage timber may be disposed 
of without restriction when there are 
less than two eligible small business 
mills in the marketing area. 

(f) How do I determine if my firm is a 
small business eligible to bid on the sale 
of mineral rights? Your firm is a small 
business eligible to bid on the sale of 
mineral rights if it meets the employee 
size standard set forth below. When 
bidding on: 

(1) Coal leases—your firm, together 
with all affiliates, must not exceed 250 
employees; 

(2) Uranium leases—your firm, 
together with all affiliates, must not 
exceed 100 employees. 


“Forest products industry” means logging, wood 
preserving, and the manufacture of lumber and 
wood related products such as veneer, plywood, 

hardboard, particle board, or wood pulp, and of 
products of which lumber or wood related products 
are the principal raw material. 


*The term “sell” includes but is not limited to the 
exchange of sawlogs on a product-for-product basis 
with or without monetary adjustment, and an 
indirect transfer such as the sale of the assets of (or 
controlling interest in) a concern after it has been 
awarded one or more set-aside sales of timber. 


§ 121.6(c){1). 
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(3) Royalty oil—your firm, together 
with all affiliates, must not exceed 500 
employees and not have more than a 
50,000 barrels-per-day crude oil * or 
bona fide feedstock capacity.® 

(g) For the sale of any other type of 
government property, what is a small 
business? If your firm is primarily 
engaged in manufacturing and, together 
with all affiliates, employs 500 or fewer 
employees, it is eligible to bid on the 
sale of Government property. Firms 
(together with all affiliates) primarily 
engaged in industries other than 
manufacturing must have 50 or fewer 
employees. 

Dated: April 21, 1982. 

James C. Sanders, 
Administrator. 


[FR Doc. 82-11522 Filed 4-30-82; 8:45 am] 
BILLING CODE 8025-01-M 


®“Crude-oil capacity” means the maximum daily 
average crude throughput of a refinery in complete 
operation, with allowance for necessary shutdown 
time for routine maintenance, repairs, etc. It 
approximates the maximum daily average crude 
runs to stills that can be maintained for an extended 
period. 

®“Bona fide feed stocks” means crude and any 
other hydrocarbon material actually charged to 
refinery processing units, as distinguished from 
materials used as components in products to be 
delivered after merely filtering, settling, or blending. 
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Revision of Rules of Practice and 
Procedure To Expedite Trial-Type 
Hearings 


April 28, 1982. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
adopting a final rule which reorganizes, 
revises, and updates the Rules of 
Practice and Procedure for Commission 
proceedings. This final rule is both a 
major step in the Commission's efforts 
to reorganize the Commission's 
procedural rules and a partial revision 
of those rules. Specifically, the final rule 
removes all general rules of practice and 
procedure from 18 CFR Part 1 and places 
them in Part 385. With respect to oil 
pipeline filings and proceedings, the 
Commission is applying its procedures 
to such matters, and discontinuing use 
of the procedural regulations of the 
Interstate Commerce Commission, 49 
CFR Part 1100, except for the ex parte 
rules and modified procedures. The 
Commission is also redesignating its 
public information regulations from 18 
CFR Part 1 to Part 388. This final rule is 
in response to the need to expedite 
proceedings and to make procedural 
rules more easily understood by those 
affected by Commission action. 


DATE: The final rule is effective August 

26, 1982. 

FOR FURTHER INFORMATION CONTACT: 

James Hoecker, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, D.C. 20426, (202) 
357-8033 

Mary Jane Reynolds, Office of 
Commissioner Hughes, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C., 
(202) 357-8388. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is adopting a 
final rule which reorganizes, revises, 
and updates the Rules of Practice and 


Procedure for Commission proceedings, 
effective 120 days after issuance. This 
final rule is both a major step in the 
Commission's efforts to reorganize the 
Commission’s procedural rules and a 
partial revision of those rules. 
Specifically, the final rule removes all 
general rules of practice and procedure 
from 18 CFR Part 1 and places them in 
Part 385. With respect to oil pipeline 
filings and proceedings, the Commission 
is applying its procedures to such 
matters, and discontinuing use of the 
procedural regulations of the Interstate 
Commerce Commission (ICC), 49 CFR 
Part 1100, except for the ex parte rules 
and modified procedures. The 
Commission is also redesignating its 
public information regulations from 18 
CFR Part 1 to Part 388. 

The comprehensive reorganization of 
the Commission's procedural rules will 
help avert difficulties that arise under 
the existing rules. The Department of 
Energy Organization Act (DOE Act) 
confers upon the Commission most 
functions of the Federal Power 
Commission (FPC), in addition to the oil 
pipeline ratemaking functions of the 
ICC. Savings provisions in the DOE Act 
(42 U.S.C. 7295) transfer to the 
Commission the FPC and ICC 
regulations governing the proceedings 
previously conducted by those agencies. 
Those regulations apply until replaced 
by the Commission's own procedural 
rules. Accordingly, the Commission has 
been operating under two unrelated sets 
of rules which are, in many respects, 
confusing and do not accurately reflect 
current Commission practice. ; 

The Commission issues this final rul 
in response to the need to expedite 
proceedings and to make procedural 
rules more understandable. The rule 
provides various means of expediting 
cases set for hearing, including 
delegating tothe Chief Administrative 
Law Judge the authority to consolidate 
and sever and permitting a presiding 
administrative law judge to phase cases 
and to dispose summarily of issues or an 
entire proceeding without full hearing. In 
addition to the final rule, the 
Commission's Office of the General 
Counsel has also implemented certain 
internal procedures specifically 
designed to achieve prompt resolution of 
cases set for hearing. - 

The first aspect of the Rules of 
Practice and Procedure which the 
Commission is revising by rulemaking is 
the procedures for cases set for hearing 
and the general filing requirements 
applicable to all Commission functions. 
A subcommittee of the Advisory 
Committee on the Rules of Practice and 
Procedure focused its attention on the 
procedures which govern hearings held 
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before decisional authorities at the 
Commission. The deliberations of that 
subcommittee contributed significantly 
to formulation of the Notice of Proposed 
Rulemaking which was issued in this 
docket on March 9, 1981.” 


II. The Reorganization Scheme 


As indicated in the Notice of Proposed 
Rulemaking, the Commission envisions 
a new organizational scheme for its 


rules of practice and procedure and any 


rules generally applicable to all 
Commission activities. Under this rule, 
Subchapter A * contains definitions and 
rules of construction applicable 
throughout all Commission regulations, 
and statements of general policy and 
interpretations. Subchapter W contains 
the rules relating to the organization and 
internal management of the 
Commission. Subchapter X contains 
rules of interest to members of the 
public, including the conduct of 
Commission business, rules applicable 
to people practicing before the 
Commission, including the rules of 
practice and procedure, rules governing 
investigations, and rules governing 
Freedom of Information Act requests. 

The following general table of 
contents indicates the location of Parts 
375, 376,° 385, and 388 and where other 
revised provisions which have not yet 
been promulgated are tentatively 
assigned. As indicated, some existing 
Commission Rules, such as Standards of 
Conduct for Commission Employees, 
will also be recodified. 


TITLE 18—CODE OF FEDERAL 
REGULATIONS 


Chapter 1—Federal Energy Regulatory 
Commission, Department of Energy 
Subchapter A 

Part 


1—Definitions Used in this Chapter. 

2—General Policy and Interpretations. 

3—[Reserved]. (Currently contains 
miscellaneous provisions to be removed or 
redesignated) 


* * * * * 


Subchapter W 
Part 


375—The Commission. 

376—Organization, Mission, and Functions; 
Operations During Emergency Conditions. 

377—National Security Information. 


146 FR 17023, March 17, 1981. 

* All Commission regulations are contained in 18 
CFR Chapter I, except for some provisions of 49 
CFR Chapter X which, under this final rule, remain 
applicable to certain aspects of oil pipeline 
proceedings. 

* Parts 375 and 376 were transferred from 
Subchapter A. Redesignation of these parts was the 
Commission's first step in reorganizing its rules. 45 
FR 21216, April 1, 1980. 
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378—Privacy Act Regulations. 
379—Standards of Conduct for Commission 

Employees. 
380—National Environmental Policy Act 

Rules. 

381—384 [Reserved] 

Subchapter X 

Part 

365—Rules of Practice and Pracedure. 
386—Investigations. 

387 [Reserved]. 

388—Freedom of Information Act Rules. 
389-399 [Reserved]. 

This rulemaking provides only limited 
reorganization of the Commission's 
rules. It removes rules in Subchapter A, 
Part 1, and places them in Subchapter X, 
Parts 385 and 388. The new Subparts A, 
B, E, F, G and T of Part 385 are revised 
but the other rules recodified in Part 385 
and all of Part 388 are taken from Part 1 
and renumbered, so as to integrate them, 
without substantive change, into the 
new organizational structure. A table at 
the back of this preamble shows the 
derivation of these revised regulations. 

The following table indicates how the 
new provisions which are not 
substantively revised correspond to the 
existing regulations. The only changes 
made to the provisions contained in 
these subparts are technical, 
conforming, and clarifying. These 
renumbered provisions will be the 
subject of additional rulemakings. At 
that time, the Commission will request 
comment on the merits of revisions to 
these procedures. Even though some of 
the redesignated provisions are 
currently effective on an interim basis, 
this renumbering does not affect the 
status of any interim rule. 


staff. 
Part 388: Public Information and request ...| § 1.36. 


Til. Summary of the Rule and Comments 
A. Comments Generally 


The Commission received 98 
comments on the proposed rules, in 
addition to the suggestions of the 
Advisory Committee. The comments 


generally express strong support for the 
revisions.* 

Commenters encourage the 
Commission to develop procedural rules 
which employ streamlined, tailor-made 
decision-making procedures that will 
help avoid the kinds of delays that 
would result if decisions were made in 
the traditional manner of the court 
system. A variety of persons, including 
the Commission's administrative law 
judges (hereinafter judges), recognize 
that many practices designed to 
expedite litigation at the Commission 
have been developed in spite of, rather 
than because of, the existing rules of 
practice and procedure. For example, 
the existing rules do not address 
summary disposition by the judges, oral 
issuance of initial decisions, the phasing 
of proceedings, correction of any initial 
decision by a judge, or the privileged 
status of comments on settlement offers 
and of the offers themselves. The final 
rule is designed to formalize many of the 
procedural innoyations already 
recognized de facto by the bar and the 
Commission. 

Two commenters deal with issues 
presented by the rulemaking generally.® 
The first commenter believes that a 
special set of rules should be adopted to 
govern proceedings before the Oil 
Pipeline Board. The Commission 
recognizes there may be a need for rules 
for Oil Pipeline Board proceedings. The 
development of such rules, however, 
will prove time-consuming and 
controversial. The Commission will not 
therefore postpone this final rule 
pending development of separate rules 


for oil pipeline filings and proceedings. 


The second commenter proposes an 
extensive reallocation of responsibilities 
between the Commission and the 
administrative law judges. In general, 
the commenter prefers that the 
Commission remove itself from the day- 
to-day procedures in a hearing and limit 
its participation in any case to review of 
the initial decision. This review would 
be unlike the review now carried out by 
the Commission; instead the 
Commission would review an initial 
decision where “(1) A finding of 


*The Commission has placed in the public file of 
this rulemaking the extensive staff summary and 
analysis of the comments relied on in formulating 
the final rule and preamble. The Commission 
concurs in the staff recommendations and views 
expressed in the analysis, to the extent that the 
analysis is not inconsistent with the procedures 
adopted in this preamble and final rule. The record 
of this proceeding is available for public inspection 
at the Commission's Division of Public Information. 
5 Some comments also focus on the Commission's 
regulatory lag, suspension policy, the need for 
Se eee 
allowances. This raises substantive 
issues that cannot be properly addressed in the 
context of this procedural rulemaking. 


material fact is not supported by 
substantial evidence [;] (2) The decision 
is contrary to law or to duly 
promulgated rules or decisions [;] (3) A 
substantial question of law, policy, or 
discretion is involved [; or] (4) A 
prejudicial error of procedure was 
committed.” * As part of its overall 
proposal, this commenter favors 
additional authority for the Chief Judge, 
automatic referral of non-controversial 
proceedings to the consent agenda, and 
earlier narrowing of issues. 

The Commission has determined that 
these proposals should not be adopted. 
While many of the suggestions conform 
with the Commission's efforts to provide 
greater latitude to the judges in the 
conduct of hearings, the Commission is 
not, in this rul prepared to 
delegate its decision-making authority to 
the extent suggested in this comment. 
Other proposals submitted would also 
entail changes in Commission practice 
that are beyond the scope of this 
rulemaking. 

B. Specific Provisions and Comments 


The final rule revises the table of 
contents for Chapter 1, Title 18 of the 
Code of Federal Regulations, to 
accommodate the redesignation of the 
Rules of Practice and Procedure to Part 
385. Definitions are added to the Rules 
of General Applicability in § 1.101. Only 
the definition of “person” received 
comment. That definition is moved to 
§ 385.102 so as to limit its application to 
the procedural rules. The definition of 
“person” includes municipalities as 
persons. Any use of the term “person” in 
the substantive provisions of Chapter I 
may be limited by the governing 
enabling legislation. For example, a 
municipality is not a “person” under 
section 3(4) of the Federal Power Act. 

The major, revisions in this docket 
affect the new Subparts A, B, E, F, G, 
and T of Part 385. 


Subpart A 


Subpart A describes the applicability. 
of Part 385 and contains the definitions — 
used throughout the procedural rules. 

Rule 103 initiates a new method for 
citation of the Rules of Practice and 


*The suggestion has been made that the 


_ More Finality to the Findings of Fact 


the 
Administrative Law Judge, 35 Wash. and Lee L. Rev. 
393 (1978). 
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Procedure. Each section is referred to as 
a “Rule.” The rules are numerical and 
each rule's designation includes only the 
numbers to the right of the decimal point 
in the regulation; for example, § 385.103 
is Rule.103. This is also consistent with 
existing ICC practice. 

Rule 101 makes clear these new rules 
apply to all Commission proceedings, 
except investigations. It also provides 
that, if these rules conflict with a 
specific provision contained in the other 
rules, the other provision governs, to the 
extent of any inconsistency. In addition, 
it retains the ICC modified procedures 
for oil pipeline cases and makes the ICC 
ex parte rules applicable to oil pipeline 
proceedings. 

New Rule 101(c) provides transitional 
provisions which explains how a 
decisional authority may apply these 
new rules before and after their 
effective date. The new Part 385 applies 
to all proceedings, including those that 
are pending on the date on which the 
new Part 385 becomes effective. The 
final rule, however, provides decisional 
authorities, including presiding judges, 
some discretion to apply the new or old 
rules to filings submitted before, or 
proceedings pending on, the effective 
date, in light of any inequities that may 
result from the imposition of either set of 
requirements on a filing or proceeding. 

A paragraph is inserted at Rule 101(d) 
to indicate that any references to Title 
49 of the Code of Federal Regulations, 
Chapter 10 of which governs oil pipeline 
filings and proceedings, pertains to the 
rules of the Interstate Commerce 
Commission effective as of September 
30, 1977, the day before the inception of 
the Commission. On October 1, 1977, the 
Commission obtained jurisdiction over 
oil pipeline rates and, with that, the ICC 
regulations governing those matters then 
in effect. Subsequent amendments by 
the ICC do not affect oil pipeline filings 
or proceedings. 

Rule 101(e) allows the Commission to 
waive, for good cause, any provision of 
this part and to provide for procedures 
different from those contained in these 
rules. There were numerous comments 
on this waiver rule. While some 
commenters opposed it in its entirety, 
others suggested the waiver was too 
broad and that standards for waiver 
more meaningful than “good cause” 
should be added. Concern was 
expressed that use of the waiver 
authority could prejudice persons 
appearing before the Commission or that 
the provision might imply waiver of 
statutory requirements. Many 
commenters :ecognized the 
Commission's need for flexibility and 
endorsed the rule. 


Given the wide variety of 
circumstances in which the Commission 
might be called on to exercise its 
authority under its rules, the need for a 
general provision outweighs the 
objections to its adoption. Moreover, 
this rule is a codification of existing 
Commission practice. With respect to 
the contention that the rule implies 
authority to waive statutory 
requirements under any circumstances, 
the phrase “to the extent permitted by 
law” adequately recognizes the limits of 
Commission authority. 

Rule 101 brings oil pipeline filings and 
proceedings, still subject to the 
substantive ICC regulations in 49 CFR 
Chapter X, under the Commission’s 
Rules of Practice and Procedure. Rule 
101 discontinues use of the ICC rules of 
practice for these matters. However, 
until the Commission adopts new 
substantive ex parte rules, the ICC ex 
parte rules will apply in oil pipeline 
matters in lieu of the Commission's ex 
parte provisions, as one commenter 
proposed. 

Rule 102 contains definitions of terms 
used throughout this part: decisional 
authority, participant, party, person, 
presiding officer, and respondent. The 
definitions of party and participant 
continue the current practice of treating 
Commission staff, for some purposes, 
differently from parties to a proceeding. 
Several commenters discussed whether 
Commission staff should be treated as a 
party to a proceeding. The argument in 
support of doing so is based on a 
concern that staff, if not treated as a 
party, may be given preferential 
treatment. That, of course, is not the 
object of the final rule and the 
Commission believes that the rule will 
not lead to preferential treatment 
because of staff's status in a proceeding. 
However, the Commission does not 
believe it appropriate for staff to be 
considered a party because staff might 
then be vested with certain rights not in 
keeping with its role in Commission 
proceedings, such as the right to file 
protests or seek rehearing of 
Commission.orders. 


Subpart B 


Subpart B contains the requirements 
for the various types of pleadings, for 
tariff or rate examination, notices of 
tariff or rate examination, orders to 
show cause, and also the procedures 
and criteria for intervention and 
summary disposition. 

Rule 201 is the applicability provision. 
It states that the Rule 201 applies to 
pleadings and other specified formal 
filings, interventions, and summary 
dispositions. 
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Rule 202 states the types of pleadings 
recognized at the Commission. These do 
not vary from pleadings presently in use 
at the Commission, except for the 
addition of notices of protest which are 
used in certain oil pipeline proceedings. 
Comments on rulemakings are not 
pleadings; nor are commenters parties or 
participants. 

Rule 203 collects in one place the 
requirements for pleadings and tariff or 
rate filings, which are presently 
scattered throughout the Commission's 
rules and are frequently duplicative. A 
new provision, § 385.203(b) or Rule 
203(b), recognizes combined pleadings . 
explicitly, but requires separate 
designation of each item in such 
pleadings. 

Rule 204 specifies the purposes for 
which an application must be filed, 
including obtaining any license, 
certificate, or permit from the 
Commission. Rule 205 sets forth the 
requirement that a tariff or rate filing 
must be filed for any change in rates, 
tariffs, terms or conditions of service, or 
similar approvals. The requirement, 
which has no explicit counterpart in 
present rule, in no way abridges the 
right of any regulated entity to change a 
fate or tariff. 

Rule 206 deals with complaints and 
reflects, in substance, the present 
requirement. Commenters express 
concern that the rule may broaden the 
authority of the Commission to 
adjudicate a complaint by expanding the 
category of persons who may complain. 
They note that the Natural Gas Act and 
the Federal Power Act specify persons 
who have an express statutory right to 
complain. Moreover, the present rule 
speaks only of complaints against 
licensees, utilities, and natural gas 
companies, while the new rules permit 
complaints against any person violating 
any statute, rule, order, or other law 
under which the Commission has or may 
have jurisdiction. 

The Commission's authority is 
necessarily limited to that provided by 
statute. It should be noted, in this 
regard, that the new rule merely takes 
cognizance of the fact that these rules 
will also govern proceedings under 
statutes other than the Natural Gas Act 
and the Federal Power Act. In addition, 
existing § 1.6(a) is. no more restrictive 
about who may file a complaint than 
Rule 206. 

Rule 206 also provides a procedure for 
dismissing a complaint, if satisfied. 
Some commenters request alternative 
provisions. One commenter would allow 
a respondent to obtain a dismissal of a 
complaint on the basis of unsupported 
statements. Others believe that 





Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


Commission action on the alleged 
satisfaction is not necessary because the 
Commission may not be a participant. 
Representatives of the oil pipelines 
believe they should not apply to oil 
pipelines proceedings because such 
proceedings rarely involve interveners. 
The Commission, however, retains the 
provisions because each of the 
proposals would diminish protection of 
any potential complaining party's 
interest. 

Petitions under new Rule 207 will 
continue to be used for the purposes for 
which they are presently used. The 
Commission notes two points, however. 
First, petitions are to be distinguished 
from motions. A petition may be used in 
the particular circumstances listed and 
will also be used in any instance for 
which there is no other procedure 
provided. Thus, if the rules permit a 
person a make a motion, a petition may 
not be used. Second, a petition is the 
appropriate pleading to file where a 
person is requesting that the 
Commission initiate a proceeding to 
propose and adopt a rule of general 
applicability. However, the new rules do 
not provide specific procedures which 
would govern rulemakings, once 
initiated. The Commission will in the 
future, as in the past, announce special 
provisions in particular rulemaking 
proceedings. 

Rule 208 provides for notices of 
protest to tentative oil pipeline 
valuations. These pleadings are used 
only in proceedings to protest oil 
pipeline valuations under the Interstate 
Commerce Act. 

Rule 209, dealing with notices of tariff 
or rate examination and orders to show 
cause, does not change existing 
Commission practice. This rule merely 
distinguishes between those cases in 
which the Commission may examine the 
validity of a rate or tariff and the cases 
in which the Commission, by means of 
an order to show cause, is initiating a 
proceeding against a person authorized 
by the Commission to act subject to 
certain limitations or conditions. The 
Commission communication by which a 
proceeding against such a person is 
initiated need not be designated an 
“Order to Show Cause” if it otherwise 
indicates that it constitutes the initiation 
of such a proceeding, i.e., that the 
Commission is contemplating action 
against the person, or the authorization 
held by that person, due to suspected 
non-compliance with statute or a 
Commission rule or order. In contrast, a 
variety of Commission communications 
may request from appropriate persons 
information about possible violations of 


statute, rule, or order, without initiating 
a show cause proceeding. 

In connection with Rule 209, a 
commenter questioned the use of the 
word “will” as opposed to “shall” in the 
proposed rules. The final rule adopts the 
system of using “will” to describe the 
Commission's intent or to predict an 
action or event. “Must” is used to 
convey a “directive” and is mandatory. 
Since “shall” has both qualities, it is, 
therefore, avoided. 

The new Rule 210, governing methods 
of notice and dates in notices, does not 
differ substantively from the present 
rule. A Commission notice issued under 
this rule will generally contain the dates 
for filing protests or filing for 
intervention. 

Some commenters are concerned 
about the rule on protests, Rule 211. 
Although the rule makes clear that 
protests are not considered in deciding a 
case, if a proceeding is set for hearing, 
and that protestors are not 
automatically parties, the commenters 
prefer that all protests be served on the 
parties and an opportunity to answer 
protests be afforded. The new rule is 
similar to the present rule on this 
subject. While the Commission 
understands the commenters’ concern, 
the policy considerations weigh in favor 
of the rule as adopted. The 
Commission's experience suggests that 
Rule 211 will not prejudice any parties 
and that the additional procedures 
suggested by the commenters, such as 
including protests in the record, are not 
needed. The matters stated in a protest 
are not evidence upon which a case can 
be decided. 

Rule 212 is the rule governing motions 
generally. It differs in a number of ways 
from the present rule. Under the present 
rule, a motion may be made only after.a 
hearing has begun and, unless provided 
otherwise elsewhere in the regulations, 
may address only procedural matters 
and interlocutory relief. Rule 212 does 
not contain these limitations. Under the 
final rule, a motion may be made by any 
person who is a participant in the 
proceeding or who has filed a timely 
motion to intervene which is pending. 
While, under the existing rule, a motion 
cannot be granted which would finally 
dispose of a proceeding, Rule 217 
permits motions for summary 
disposition. 

Like the existing rule, Rule 212 allows 
motions to be made to the Commission 
as well as to a subordinate official. If a 
motion is made to the Commission after 
a hearing has begun and it is not acted 
on within 30 days, the motion is deemed 
denied. This automatic denial provision 
is in the existing rule and represents a 
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practical response to the burden that 
would result if the Commission were 
required to rule on each motion. The 
automatic denial provision does not 
apply to motions before a hearing is 
commenced. The existing rules also 
allow a presiding officer to refer a 
motion to the Commission for its action. 
Under the revised rules, this procedure 
is available in Rule 714 on certified 
questions. 

Rule 213, pertaining to answers, is 
quite different in form, but very similar 
in substance, to the present rule. Many 
of the commenters would have the 
Commission permit answers to protests, 
arguing that a protest which is full of 
errors, misstatements, or false 
implications might influence the 
Commission in deciding whether to set a 
case for hearing. Such an unfortunate 
result, it is claimed, could be avoided if 
parties could answer. The Commission 
believes that, if issues are genuine and 
contested, they should be addressed in a 
hearing. Moreover, the person against 
whom the protest is directed is not 
harmed by the protest. If a hearing does 
not result from the protest, that person's 
interests are not prejudiced. If a hearing 
is conducted, that person has the 
opportunity to rebut any arguments 
raised. The Commission's decision is 
also influenced by the abbreviated 
statutory time limits under which the 
Commission must decide whether to set 
some matters for hearing. 

Rule 213 also requires that an answer 
to a motion be filed within 15 days. A 
number of the commenters advocate 
thirty days for filing an answer. This is 
one of several instances in which 
commenters on the proposed rule felt 
that the time limits were too short. They 
argue that, for parties who are far from 
Washington, the delays in the mail can 
deny them adequate time to prepare an 
answer, or any other filing to which a 
time limit applies. In the Commission's 
opinion, the need to expedite 
Commission proceedings merits the 
imposition of stringent time limits, even 
though the Commission recognizes that 
the rule may, in some instances, require 
an effort for parties to comply. The 
Commission is therefore retaining, 
throughout this revision, the time limits 
in the proposed rule. In exceptional 
cases, extensions of time are allowed 
under Rule 208. 

Intervention is provided for in Rule 
214. Under the existing Commission 
procedures, a petition must be granted 
in order for a person to obtain 
intervention, except that a state 
commission and the Secretary of Energy 
may intervene by notice. Since it is rare 
in Commission practice for a petition to 
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intervene to be denied, the Commission, 
in Rule 214, is providing for automatic 
intervention, unless an answer in 
opposition is filed within 15 days. This 
change was generally approved by the 
commenters. 

Rule 214 does not modify the 
provision that state commissions may 
intervene on notice, if notice is filed 
within the prescribed time. However, 
state commissions will now be treated 
in the same manner as other persons, if 
they file to intervene after the time 
prescribed. State commissions strongly 
disapprove of this modification based 
on the view that the right of states to 
intervene at any time by notice is 
imbedded in the principle of state- 
Federal comity. In support of their 
position, they point to the unique 
perspectives which state commissioners 
bring to any proceeding. It is argued that 
a state commission may be the only 
intervener which directly represents 
consumer interests. On another level, 
the state commissioners believe that 
they have special problems which make 
it difficult for them to file within the 
time prescribed. In contrast, certain 
industry commenters believe that 
equitable principles dictate subjecting 
state commissions to the same 
requirements as other persons. 

The Commission recognizes that this 
is a difficult issue. It is true that state 
commissions have special problems in 
responding expeditiously and, further, 
that they should receive special 
consideration in the interest of comity. 
However, Commission proceedings have 
been seriously disrupted by the late 
intervention of state commissions. The 
Commission is adopting the rule as 
proposed, believing that the rule strikes 
a balance between the need for timely 
intervention and the special 
circumstances of the state commissions. 
Rule 214 permits intervention by notice 
so long as the notice is timely and 
withdraws this privilege if a state 
commission intervenes late. Of course, 
the Commission will entertain motions 
to intervene filed out of time by state 
commissions. The decision whether to 
grant or deny such motions will depend 
on factors specified in Rule 214(d), 
including any prejudice to the parties 
and any burdens imposed by late 
interventions. 

Rule 214(d) sets forth, for the first 
time, general criteria to be applied by 
the decisional authority in exercising 
discretion to grant late intervention. 

Rule 215 governs amendments of 
pleadings. It is somewhat more precise 
than the existing rule. Under Rule 215, 
answers are permitted to amendments 
and motions to oppose the acceptance of 
an amendment are allowed. Any 


unopposed amendment becomes 
effective as an amendment 15 days after 
filing. The judge has 20 days from the 
date of filing to rule on the acceptance 
or rejection of any opposed amendment. 
Rule 216 governs withdrawal of 
pleadings and provides that such a 
withdrawal becomes effective in 15 


_days, unless, within that period, the 


decisional authority disallows it. If 
someone objects to the withdrawal 
within that time, it becomes effective 
only when the decisional authority 
accepts the withdrawal. Provision is 
made in the rule for leaving material in 
the record. 

Rule 217 sets forth a rule for summary 
disposition applicable to proceedings set 
for hearing under Subpart E or where 
the Commission is itself the decisional 
authority. Rule 217 does not apply to 
staff actions delegated under Part 375 of 
the regulations. Although no comparable 
provision appears in the present rules, 
the Commission's judges have 
developed a practice which parallels 
this provision closely. It should be noted 
that when the summary disposition is by 
a judge or a-decisional authority other 
than the Commission, an initial decision 
will be prepared so that Commission 
review will be conducted under the 
same procedures as if an initial decision 
had been rendered after a hearing, The 
summary disposition rule deals with 
decisions on the merits in pending cases. 
Thus, it does not, as some comments ~ 
fear, apply to rejection of filings before a 
proceeding is properly initiated. 

While the rule requires that, normally, 
opportunity for comment will be 
afforded on any proposed summary 
disposition considered by a decisional 
authority other than the Commission, 
where no participant has moved for 
such disposition, it allows the 
Commission to use greater discretion in 
ascertaining whether notice and 
comment are practicable and necessary 
when it considers summary disposition. 


Subpart E 


Subpart E contains the rules for 
proceedings which the Commission sets 
for hearing under the subpart. Under 
Part 385, these are proceedings in which 
a decision is made by a presiding officer 
after an on-the-record hearing, unless 
otherwise disposed of. Proceedings to 
set rates or to grant certificates or 


* licenses under the Federal Power Act, 


the Natural Gas Acct, or the Interstate 
Commerce Act, will generally be 
conducted under these rules. Subpart E 
deals with hearings, consolidation and 
severance, presiding officers, witnesses, 
testimony, exhibits, evidence, 
stipulations, and transcripts. The 
subpart rearranges and simplifies prior 
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corresponding sections of the 
Commission's rules (§§ 1.20-1.27). 

Generally, hearings under Subpart E 
will be held before an administrative 
law judge, although hearings may be 
held before the Commission or a 
designated Commissioner. This is 
provided in Rule 501. 

Rule 502 identifies the persons who 
may initiate a hearing as follows: the 
Commission, the Secertary upon 
direction of the Commission, or the Oil 
Pipeline Board. A hearing is initiated by 
an order or notice which must contain 
certain general information about the 
proceedings. The notice must set forth 
the “nature of the proceeding”, among 
other things. Some commenters have 
suggested the notice also contain a non- 
inclusive list of issues. The Commission 
recognizes the merit of such a proposal 
and notes that the rule does not prohibit 
such a list. Nevertheless, we do not 
believe that requiring a list of issues 
would be advisable since, at least in 
some cases, a list might be premature or 
incorrect and, thus, misleading. 

Rule 503 vests in the Chief 
Administrative Law Judge the power to 
consolidate or sever proceedings. 
Generally, commenters support this 
provision. A right to interlocutory 
appeal of a decision to consolidate or 
sever is available under Rule 503, as. one 
commenter suggested. 

Rule 504 catalogs the duties and 
powers of the judge presiding over a 
case. Perhaps the most controversial 
provision is that which allows the judge 
to prescribe the order of presentation 
(Rule 504(a)(3)). Some persons argue any 
prescribed order of presentation should 
reflect the burden of proof in a 
proceeding. However, the Commission 
supports the alternative view point that 
giving the ALJs flexibility to determine 
the order of presentation will avoid 
fruitless conflict which unnecessarily 
delays proceedings. 

Rule 504{b)(5) refers to the judge’s - 
power concerning discovery. The 
Commission's recodified discovery rules 
are Rules 1905 and 1906, which are 
unchanged from those previously 
appearing at §§ 1.23 and 1.24, although 
their coverage is extended to include oil 
pipeline matters. The Commission 
recognizes that the discovery rules 
should be revised and updated. The 
comments submitted pursuant to the 
Commission's inquiry varied on whether 
the Commission should apply the 
Federal Rules on Discovery. Some 
commenters fully endorse use of the 
Federal Rules, but others endorse them 
only with qualification. Still others claim 
the Federal Rules inappropriate for 
administrative proceedings. The 





Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


Commission believes a separate 
proposed rulemaking will be necessary 
to develop a set of useful discovery rules 
for Commission 

The power of any judge and Rule 
504(b)(17) to limit the number of persons 
representing similar interests who may 
examine a witness, make motions, or 
make objections raised considerable 
comment. These commenters fear that 
someone may be precluded from 
participation on the basis of a “similar 
interest” which is not sufficiently similar 
for a party to be justifiably foreclosed 
from examination because another party 
had exercised thet privilege. This may 
be a valid concern in some cases, but 
the Commission believes that this 
provision is important to expediting 
hearings. In any event, the rule does not 
limit argument of any person to the 
judge on such “similar interest” grounds. 

Rule 505 sets forth the rights of the 
participants to present evidence. In 
accordance with the comments, it has 
been revised to make clear that 
participants also have the right to 
present objection and argument. 

Rule 506 sets forth the rules on 
examination of witnesses during a 
hearing. Paragraphs (a) and (b) have 
been reversed from the proposed rule to 
reflect the custom of submitting 
prepared written direct and rebuttal 
testimony. Revised paragraph (b) 
provides that, during a hearing, oral 
testimony, including cross-examination 
of any witness whose direct testimony 
was written, must be conducted under 
oath, in the presence of the judge, with 
an opportunity for all participants to 
question the witness. The Commission 
emphasizes that this rule deals with that 
portion of the hearing over which the 
judge is presiding. It does not affect the 
taking of testimony during discovery, 
when the judge is typically not present. 

In the Notice of Proposed Rulemaking, 
the Commission sought comment on 
proposed Rule 506 (c) and (d) which 
covered trial depositions and 
interrogatories as testimony. The 
comments were largely negative and 
presented serious questions about the 
role of the judge in relation to 
depositions, the fairness of deposition 
procedures, and the relationship of both 
procedures and future rules of 
discovery. Consequently, these 
provisions are not adopted, but will be 
examined in a future rulemaking. 

Rule 507 governs prepared written 
testimony. Although comment is divided 
on whether to treat such testimony as an 
exhibit or to have it copied into the 
transcript, the Commission has decided 
to treat written testimony as an exhibit 
in order to help reduce transcript costs. 


Rule 508 is a revised and updated rule 
on exhibits, including public documents, 
items incorporated by reference and 
official notice of fact. Public documents 
includes reports or other documents on 
file with the Commission. Any public 
document offered in evidence must be 
shown to be reasonably available to the 
public. There is no substantive change 
from the existing rule, other than to 
require a participant to provide copies 
of an exhibit before the exhibit is 
marked for identification. 

Rule 509 recodifies the existing rule on 
evidence. Some commenters suggest 
adoption of the Federal Rules of 
Evidence, while others find those Rules 
lacking in the kind of flexibility needed 
for administrative The 
Commission will consider the possible 
use of the Federal Rules or the adoption 
of other rules at a later time. 

Rule 510 contains various 
miscellaneous provisions including 
those dealing with the transcript, copies 
of exhibits, payment of subpoenaed 
witnesses and closing of the record. 
Rule 501 generally reflects current 
Commission practice. 


Subpart F 

Subpart F contains provisions on 
conferences, offers of settlement and 
settlement judges, and refusal to make 
admissions. 

Rule 601 governs conferences and 
revises existing rules for purposes of 
clarification. Rule 601 is intended as a 
broad rule providing flexibility to the 
Commission and presiding officers in 
proceedings. A ce can be 
convened for any purpose relating to the 
proceeding. For instance, the rule may 
be applied whether or not a case has 
been set for hearing. It may also be 
applied in a pre-hearing mode, to limit 
or clarify issues and for settlement. 
Some commenters advocated mandatory 
pre-hearing conferences and a 
specification of issues to be considered. 
Consistent with the philosophy of this 
rulemaking, the judges are afforded 
great latitude in utilizing these 
procedural devices. 

Many commenters are concerned 
about the requirement in Rule 601 that 
attorneys, or other representatives, 
appearing at a conference must be 
authorized to act on behalf of their 
principal on matters arising during the 
conference. Although this rule may 
present difficulties in cases where a 
principal in unwilling or unable to 
delegate such authority, the Commission 
believes that this authorization 
requirement is necessary if any 
conference is to serve a useful purpose 
with respect to-settling questions in a 
given proceeding. In response to other 


comments, the rule will excuse a party's 
absence from a conference only 
pursuant to a waiver of the rule. In 
addition, the rule will operate to waive 
an absent party’s objections to matters 
decided in conference only if those 
matters were noticed in advance. 

Rule 602, governing settlement offers, 
continues the procedures for submission 
of settlement agreements previously 
adopted by the Commission. 
Commission experience with this rule 
has been favorable, and settlements are 
now handled expeditiously. 

While the proposed rule delegated the 
authority to approve oil pipeline 
settlements to the Oil Pipeline Board, 
with a right of appeal to the 
Commission, the Commission has 
determined upon further consideration 
that such a delegation is premature. The 
delegation is, therefore, not provided in 
the final rule. As a result, oil pipeline 
settlements are to be treated like all 
other settlements and decided by the 
Commission. 

Under the existing § 1.18, the judge, 
before certifying a contested offer to the 
Commission, must find, among other 
things, that there is both substantial 
evidence in the record and no contested 
issue of material fact, with respect to the 
proceeding or portion of the proceeding. 
Since this provision may prove logically 
inconsistent, the revised rule now 
allows the judge to certify to the 
Commission a settlement offer which, 
although contested, is determined to 
contain no genuine issue of material 
fact. In other words, the judge may 
certify a contested settlement on the 
same basis as an uncontested 
settlement. Under both circumstances, 
the judge is not required to find 
substantial evidence. 

Rule 603 carries forward the existing 
rule on settlement negotiations before a 
settlement judge. Technical corrections 
have been made to allow its use in cases 
not set for hearing. This change is 
consistent with the existing rule. 

Rule 604 continues, but reorganizes for 
clarity, the existing rule governing a 
party's refusal to make admissions or 
stipulations. Although some parts of the 
rule might better fit in evidence or 
discovery provisions, the Commission 
will adopt the substance of the rule as 
proposed. When discovery or 
evidentiary rules are revised, Rule 604 
will be considered. 

Subpart G 

Subpart G governs initial and final 
decisions and administrative review of 
these decisions in cases set for hearing 
under Subpart E and in other 
proceedings designated by the 
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Commission, as stated in Rule 701. Rule 
703 sets forth the content of any 
decision generally. 

Rule 704 affords participants the right 
to file briefs or make oral argument 
before the initial decision. There is 
considerable controversy over Rule 
704(b)(1) which allows the judge to 
substitute oral argument for either initial 
or reply briefs. Many commenters urge 
that oral argument be available only in 
addition to written briefs, and that two 
rounds of written briefs be provided to 
the participants as a matter of right. 
Commenters do not believe oral 
argument and written briefs to be 
interchangeable. 

The Commission appreciates these 
concerns. Certain issues, particularly 
complex fact situations, lend themselves 
to written better than oral presentation. 
However, a judge should have the 
flexibility to determine whether oral 
argument or written briefs suit the 
particular situation. It is unnecessary to 
ensure the right to file a brief in any and 
all cases. In that regard, Rule 704 also 
permits the judge, if appropriate, to 
dispense with reply briefs and oral 
replies, and to limit issues dealt with in 
such reply briefs and oral replies. 
Informed exercise of this discretion will 
help expedite proceedings. 

Rules 705 and 706 contain additional 
provisions about briefs and their 
contents. It should be noted that Rule 
705 allows the judge to call for 
additional briefs, such as pre-trial briefs, 
in those cases where they would be 
appropriate. Although commenters were 
split on the issue, Rule 706 also provides 
that, unless waived, initial briefs will 
include proposed findings of fact and 
conclusions of law as a means of easing 
the burdens of decision writing. 

Rule 707 pertains to oral argument set 
by the judge before an initial decision 
and the inclusion of such argument in 
the record. 

Rules 708 through 710 deal with initial 
decisions with respect to who prepares 
the decision, other types of decisions 
which may be substituted for initial 
decisions, and waiver of initial 
decisions. Rule 708 allows an oral initial 
decision by a presiding officer. The 
officer must promptly reduce the 
decision to writing for certification. Any 
initial decision is a final Commission 
action 10 days after exceptions are due 
under Rule 711, unless exceptions are 
filed or the decision is stayed by the 
Commission. Under Rule 710, 
participants may request that a final 
decision be issued without issuance of 
an initial decision. 

Rule 711 applies to exceptions from 
initial decisions. Commenters focused 
primarily on one aspect of the rule 


which, though virtually the same as 
existing § 1.31(c), apparently would lead 
to deviations from existing Commission 
practice in one respect. As under the 
existing rule, failure to take exception 
from an initial decision will result in 
waiver of the right to take exception at a 
later time. However, as one commenter 
argues, the existing rule may be “a 
sleeping giant honored more in the 
breach than in the observance.” 

The Commission is aware that this 
provision in Rule 711(d) may encourage 
more exceptions than have previously 
been filed, as participants seek to 
protect their rights to take exception. 
Nevertheless, this waiver provision is 
useful in avoiding delay by preventing 
parties from holding back positions and 
arguments until the rehearing stage. The 
Commission is better served by being 
apprised early of the positions of all 
participants. The rule should also 
alleviate the need for so many extensive 
orders on rehearing which arise under 
the current rules. The rule is not 
“unfair”, as some commenters allege. 
On the contrary, it is unfair to other 
participants and wasteful of the 
Commission's time and resources for 
anyone to keep the Commission 
uninformed of facts and arguments 
which should otherwise have been 
presented to the Commission at the 
hearing and exceptions stages. It is 
important to note, in this regard, that 
Rule 711(a) avoids the imposition of the 
burden which commenters foresee, the 
need to prepare extensive exceptions 
which merely duplicate the exceptions 
of other participants. The rule allows a 
so-called “me too” exception which 
would incorporate by reference any 
other participant's exceptions. 

Rule 711(a) also limits briefs to the 
Commission on and opposing exceptions 
to 100 pages. This represents an increase 
over existing page limits because briefs 
on and opposing exceptions must now 
be double-spaced under Rule 2003. In 
addition, briefs to the Commission may 
not incorporate by reference arguments 
made in initial or reply briefs or include 
any attached portions of initial-or reply 
briefs. These changes are made in the 
interest of more succinct argumentation. 

Rule 712 allows the Commission to 
review an initial decision even in those 
cases where no participant takes 
exception. If the Commission chooses to 
review such a decision, it-must stay the 
effectiveness of the initial decision. The 
stay must be issued within 10 days after 
the due date for briefs on exception. 
Contrary to some suggestions, the 
Commission will not limit, by this rule, 
the length of any stay. The appropriate 
length of a stay depends on case- 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Rules and Regulations 


specific facts and the costs or benefits of 
the stay. 

Rule 713 contains the rules for 
rehearing. Rehearing is taken of final 
decisions which are identified in Rule 
713(a). Rehearing may also be taken of 
any initial decision, if no exceptions are 
taken and the Commission does not 
initiate review. No answers to requests 
for rehearing are permitted, although the 
Commission may determine to allow 
parties to brief or argue certain issues 
raised on rehearing. Normally, all issues 
are ventilated in briefs on exception. To 
alleviate a potential administrative 
burden on the Commission, a request for 
rehearing is denied by operation of law 
after 30 days if no Commission action is 
taken within that time. 

Rules 714 and 715 govern certified 
questions and interlocutory appeals. 
These procedures allow a question 
raised in a proceeding pending before a 
judge, or other presiding officer, to be 
determined by the Commission at a time 
prior to presentation of the entire case 
to the Commission for decision or 
review. Oral as well as written views of 
participants may be discussed in the 
judge’s memorandum appended to the 
question certified. Rule 715 sets forth the 
relevant standard by which a presiding 
officer or the motions Commissioner, as 
appropriate, determines whether to 
permit appeal to the Commission. The 
standard is whether there are 
extraordinary circumstances that make 
prompt Commission review of a 
contested ruling necessary to prevent 
detriment to the public interest or 
irreparable harm to a person. As under 
the existing rules, the motions 
Commissioner is designated by the 
Chairman to rule on behalf of the 
Commission in these limited 
circumstances. 

Rule 716 allows the Commission or 
administrative law judge to reopen an 
evidentiary record. Some commenters 
oppose the rule because it does not 
impose a time limit on reopening. In the 
interest of administrative finality, the 
Commission does not contemplate 
reopening records after decisions are 
final. Nevertheless, to impose a bar 
against reopening a proceeding after a 
final decision may unduly limit the 
Commission's authority and flexibility 
to act. In this respect, the rule is adopted 
as proposed. 


Subpart T 


Subpart T differs in the scope of its 
applicability from revised and rewritten 
Subparts B, E, F, and G. This subpart, as 
well as the subparts which follow it, 
applies to all Commission proceedings 
and establishes formal requirements for 
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all filings of the Commission. It is 
basically a mechanical provision which 
sets forth how documents are prepared, 
filed, docketed, noticed, and served. 

One commenter advocated new 
provisions designed to inform interested 
persons of hearings and contested 
issues, such as by publication of hearing 
calendars. While the Commission favors 
improved dissemination of information 
to the public, such administrative 
matters are not appropriate for these 
rules. These rules do not therefore 
contain provisions for hearing 
calendars, even though such 
publications may be helpful in other 
contexts. 

Rule 2001 prescribes where and when 
filings must be made. It also governs 
rejection of filings and the basis for 
rejection. The rule is procedural and 
therefore does not set forth a 
substantive legal standard for rejection. 
Those provisions which govern whether 
a filing is rejected as, say, patently 
deficient or a substantive nullity, are 
found elsewhere in the Commission's 
regulations. 

Rule 2002 specifies captions for filings. 
Rule 2003 sets forth standards for paper 
size and for the format of documents 
filed. Rule 2003(b) significantly changes 
existing practice by requiring all filings 
to be double-spaced, including briefs to 
the Commission on and opposing 
exceptions. However, any tariff or rate 
filing may be single-spaced. Rule 2004 
governs the number of originals and 
copies filed. Rule 2005 provides 
subscription and verification 
requirements. The Commission's docket 
system is described in Rule 2006. 

Computation of all time periods 
prescribed in the chapter is governed by 
Rule 2007. In a change from existing 
practice, any half-day holiday that 
affects Commission operations will be 
counted as other holidays for purposes 
of computing when a time period ends. 
The rule also specifies when a 
Commission rule or ordet is considered 
issued or effective. Extensions of time 
are governed by Rule 2008. 

Constructive notice is provided for 
under Rule 2009. Generally, the 
Commission provides notice only in the 
form of Federal Register publication. 
However, actual notice or other forms of 
constructive notice, such as newspaper 
notice under Part I of the Federal Power 
Act, may be provided. Actual notice is 
given by service, directly or by mail, 
under Rule 2010. Service lists and 
certification of service are also governed 
by Rule 2010. 


IV. Miscellaneous Provisions 


The final rule makes many technical 
and conforming changes throughout the 


Commission's rules to reconcile cross- 
references to the redesignations to Part 
385. 

In addition, the rule would delete 
§§ 2.59 and 2.62 which deal with natural 
gas pipeline rate and certificate 
procedures. These now obsolete 
provisions were adopted in 1962 in an 
effort to expedite hearings and have 
fallen into disuse. The revisions made 
by this rule make them entirely 
superfluous and they are, therefore, 
revoked. 


V. Table of Derivations 


The following table indicates, to the 
extent practicable, how the revised 
regulations are derived from the old 
regulations or whether a provision is 
entirely new. 


$1.1. 
§ 1.1(6(12), (15). 
| New. 
New. 
New. 
§ 1.15(a). 
$1501), $1.6), § 1.10(a); 
§ 1.15{a). 
§ 1.5(b); § 1.7fa) § 1.10; § 1.12(a). 
| § 1.6(0); § 1.7 (a), (c); § 1.9fa). 
$1.5), $1.6(o), $1.7 (2). (Cc; 
§ 1.9 (c), (e); § 1.12(a). 
$15(c $1.7; §$1.8(c); $1.9; 
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| § 1.31(a). 
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VI. Effective Date 


This rule is effective August 26, 1982. 
The Commission considers that this 
delayed effective date provides 
sufficient time to consider any issues 
which may be raised on rehearing 
before the public is obliged to use the 
new rule. 


(Administrative Procedure Act, 5 U.S.C. 551- 
557; Department of Energy Organization Act, 
42 U.S.C. 7101-7352; Exec. Order No. 12009, 3 
CFR 142 (1978); Federal Power Act, 16 U.S.C. 
791-828, as amended; Natural Gas Act, 15 
U.S.C. 717-717w, as amended; Natural Gas 
Policy Act of 1978, 15 U.S.C. 3301-3432; Public 
Utility Regulatory Policies Act of 1978, 16 
U.S.C. 2601-2645; Interstate Commerce Act, 
49 U.S.C. 1, et seg.) 


List of Subjects 
18 CFR Part 1 


General definitions; Rules of 
construction. 


1.20(b(2); § 1.30 (b), (c) (1), (2). 


18 CFR Part 385 


Administrative practice and 
procedures. 


18 CFR Part 388 


Freedom of Information. 


In consideration of the foregoing, the 
Commission: 

(a) Terminates the applicability of the 
Interstate Commerce Commission’s 
General Rules of Practice (49 Code of 
Federal Regulations, Part 1100) to oil 
pipeline filings and proceedings, except 
for §§ 1100.43 through 1100.52 (modified 
procedures) and Appendix C to Part 
1100 (ex parte rules); and 

(b) Amends Chapter I of Title 18, Code 
of Federal Regulations, as set forth 
below. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 

1. The table of contents to Chapter I is 
amended by revising the entry under 
Subchapter A for Part 1 and by adding 
entries for Subchapter X, Parts 385 
through 388, to read as follows: 


* * * * * 


CHAPTER I—FEDERAL ENERGY 
REGULATORY COMMISSION, 
DEPARTMENT OF ENERGY 


* * * * 7 


SUBCHAPTER A—GENERAL RULES 


Part 
1. Rules of General Applicability 


* * * * * 


SUBCHAPTER X—PROCEDURAL RULES 
385 Rules of practice and procedure 

386 [Reserved] 

387 [Reserved] 

388 Public information and requests 


2. Part 1 is revised to read as follows. 


PART 1—RULES OF GENERAL 
APPLICABILITY 


Subpart A—Defihitions and Rules of 
Construction 


Sec. 

1.101 Definitions. 

1.102 Words denoting, number, gender, and 
so forth. 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352; E.O. 
12009, 3 CFR 142 (1978); Administrative 
Procedure Act, 5 U.S.C. Ch. 5. 


Subpart A—Definitions and Rules of 
Construction 


§ 1.101 Definitions. 

The definitions set forth in this section 
apply for purposes of this chapter, 
except as otherwise provided in this 
chapter: 


(a) “Commission” means the Federal 
Energy Regulatory Commission. 

(b) “Chairman” means the Chairman 
of the Commission. 

(c) “Commissioner” and “Member” 
means a member of the Commission. 

(d) “Secretary” means the Secretary 
of the Commission. 

(e) “Executive Director” means the 
Executive Director of the Commission. 

(f) “General Counsel” means the 
General Counsel of the Commission. 

(g) “DOE Act” means the Department 
of Energy Organization Act. 

(h) “DOE” means the Department of 
Energy. 

(i) “Administrative law judge” means 
an officer appointed under section 3105 
of title 5 of the United States Code. 

(j) “Attorney” means an attorney 
admitted to practice before the Supreme 
Court of the United States or the highest 
court of any State, territory of the 
United States, or the District of 
Columbia, or any other person with the 
requisite qualifications to represent 
others, who acts in a representative 
capacity for any participant before the 
Commission. 

(k) “State Commission” means the 
regulatory body of\any State or 
municipality having jurisdiction to 
regulate rates or charges for the sale of 
electric energy or natural gas to 


consumers or for the transportation of 
oil by pipeline within the State or 
municipality. 

(1) “Oath” includes “affirmation” and 
“sworn” includes “affirmed”. 


§ 1.102 Words denoting number, gender 
and so forth. 

In determining the meaning of any 
provision of this chapter, unless the 
context indicates otherwise: 

(a) The singular includes the plural; 

(b) The plural includes the singular; 

(c) The present tense includes the 
future tense; and 

(d) Words of one gender include the 
other gender. 

3. Chapter I is further amended by 
adding a new Subchapter X to read as 
follows: 


SUBCHAPTER X—PROCEDURAL RULES 
Part 
385 
386 
387 
388 


Rules of practice and procedure. 
[Reserved] 
[Reserved] 
Public information and requests. 


PART 385—RULES OF PRACTICE AND 
PROCEDURE 


Subpart A—General Provisions 


Sec. 
385.101 Applicability (Rule 101). 
385.102 Definitions (Rule 102). 

' 385.103 References to rules (Rule 103). 
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385.201 Applicability (Rule 201). 

385.202 Types of pleadings (Rule 202). 

385.203 Content of pleadings and tariff or 
rate filings (Rule 203). 

385.204 Applications (Rule 204). 

385.205 Tariff or rate filings (Rule 205). 

385.206 Complaints (Rule 206). 

385.207 Petitions (Rule 207). 

385.208 Notices of protests to tentative oil 
pipeline valuations (Rule 208). 
385.209 Notices of tariff or rate examination 
and orders to show cause (Rule 209). 
385.210 Method of notice; dates established 
in notice (Rule 210). 

385.211 Protests other than under Rule 208 
(Rule 211). 

385.212 Motions (Rule 212). 

385.213 Answers (Rule 213). 

385.214 Intervention (Rule 214). 

385.215 Amendment of pleadings and tariff 
or rate filings (Rule 215). 

385.216 Withdrawal of pleadings (Rule 216). 

385.217 Summary disposition (Rule 217). 


Subparts C and D [Reserved] 


Subpart E—Hearings 

385.501 Applicability (Rule 501). 

385.502 Initiating a hearing (Rule 502). 

385.503 Consolidation and severance by 
Chief Administrative Law Judge (Rule 
503). 

385.504 Duties and powers of presiding 
officers (Rule 504). 

385.505 Right of participants to present 
evidence (Rule 505). 

385.506 Examination of witnesses during 
hearing (Rule 506). 

385.507 Prepared written testimony (Rule 
507). 

385.508 Exhibits (Rule 508). 


385.509 Admissibility of evidence (Rule 509). 
385.510 Miscellaneous provisions (Rule 510). 


Subpart F—Conferences, Settlements, and 

Stipulations 

385.601 Conferences (Rule 601). 

385.602 Submission of settlement offers 
(Rule 602). 

385.603 Settlement of negotiations before a 
settlement judge (Rule 603). 

385.604 Refusal to make admissions or 
stipulations (Rule 604). 


Subpart G—Decisions 

385.701 Applicability (Rule 701). 

385.702 Definitions (Rule 702). 

385.703 Contents of decisions (Rule 703). 

385.704 Rights of participants before initial 
decision (Rule 704). 

385.705 Additional powers of presiding 
officer with respect to briefs (Rule 705). 

385.706 Initial and reply briefs before initial 
decision (Rule 706). 

385.707. Oral argument before initial 
decision (Rule 707). 

385.708 Initial decisions by presiding officer 
(Rule 708). 

385.709 Other types of decisions (Rule 709). 

385.710 Waiver of the initial decision (Rule 
710). 


385.711 Exception and briefs on and 
opposing exceptions after initial decision 
(Rule 711). 

385.712 Commission review of initial 
decision in the absence of exceptions 
(Rule 712). 

385.713 Request for rehearing (Rule 713). 

385.714 Certified questions (Rule 714). 

385.715 Interlocutory appeals to the 
Commission from rulings of presiding 
officers (Rule 715). 

385.716 Reopening (Rule 716). 


Subpart H—Shortened Procedures 


385.801 Waiver of hearing (Rule 801). 
385.802 Noncontested proceedings (Rule 
802). 


Subpart I—Commission Review of 
Remedial Orders 


385.901 Scope (Rule 901). 

385.902 Definitions (Rule 902). 

385.903 Request for nondisclosure of 
information (Rule 903). 

385.904 Commencement of proceeding (Rule 
904). 

385.905 

385.906 

385.907 

385.908 

385.909 

385.910 


Stay of contested order (Rule 905). 

Pleadings (Rule 906). 

New facts and issues (Rule 907). 

Discovery (Rule 908). 

Hearings (Rule 909). 

Conduct of the hearing (Rule 910). 

385.911 Burden of proof (Rule 911). 

385.912 Proposed findings of fact, 
conclusions of law, and comments (Rule 
912). 

385.913 Proposed order (Rule 913). 

385.914 Commission action (Rule 914). 


385.915 Ex parte communications (Rule 915). 


385.916 Withdrawal of petition for review 
(Rule 916). 
385.917 Sanctions (Rule 917). 


Subpart J—Commission Review of 

Adjustment Request Denials 

385.1001 Scope (Rule 1001). 

385.1002 Definitions (Rule 1002). 

385.1003 Request for nondisclosure of 
information (Rule 1003). 

385.1004 Commencement of proceeding 
(Rule 1004). 

385.1005 Replies (Rule 1005). 

385.1006 Request for hearing (Rule 1006). 

385.1007 Presiding officer (Rule 1007). 

385.1008 Hearings (Rule 1008). 

385.1009 Proof (Rule 1009). 

385.1010 Proposed order (Rule 1010). 

385.1011 Trial order (Rule 1011). 

385.1012 Ex parte communications (Rule 
1012). 


Subpart K—Petitions for Adjustments 
Under the NGPA 


385.1101 Applicability (Rule 1101). 

385.1102 Definitions (Rule 1102). 

385.1103 Commencement of proceedings 
(Rule 1103). 

385.1104 Initial petition (Rule 1104). 

385.1105 Interventions (Rule 1105). 

385.1106 Other filings (Rule 1106). 

385.1107 Evaluations (Rule 1107). 

385.1108 Criteria (Rule 1108). 

385.1109 Orders (Rule 1109). 

385.1110 Review of initial decisions and 
order for adjustment (Rule 1110). 

385.1111 Conferences (Rule 1111). 
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385.1112 Requests for confidential treatment 
(Rule 1112). 

385.1113 Interim relief (Rule 1113). 

385.1114 Motions (Rule 1114). 

385.1115 Procedural rulings (Rule 1115). 


385.1116 Appeals (Rule 1116). 
385.1117 Petition for adjustment treated as 


request for interpretation (Rule 1117). 
Subpart L [Reserved] 
Subpart M—Cooperative Procedure With 
State Commissions 


385.1301 Policy (Rule 1301). 

385.1302 Notice (Rule 1302). 

385.1303 Conferences (Rule 1303). 

385.1304 Procedure governing matters 
referred to a board (Rule 1304). 

385.1305 Joint and concurrent hearings (Rule 
1305). 

385.1306 Intervention by state commissions 
(Rule 1306). 

Subparts N through R [Reserved] 

Subpart S—Miscellaneous 

385.1901 Interpretations and interpretive 
rules under NGPA (Rule 1901). 

385.1902 Appeals from action of staff (Rule 
1902). 

385.1903 Notice in rulemaking proceedings 
(Rule 1903). 

385.1904 Copies of transcripts (Rule 1904). 

385.1905 Subpoenas (Rule 1905). 

385.1906 Depositions (Rule 1906). 

385.1907 . Reports of compliance (Rule 1907). 


Subpart T—Formal Requirements for 
Filings in Proceedings Before the 
Commission 


385.2001 Filings (Rule 2001). 

385.2002 Caption of filings (Rule 2002). 

385.2003 Specifications (Rule 2003). 

385.2004 Original and copies of filings (Rule 
2004). 

385.2005 Subscription and verification (Rule 


Docket system (Rule 2006). 
Time (Rule 2007). 

Extension of time (Rule 2008). 
Notice (Rule 2009). 

Service (Rule 2010). 


Subpart U—Appearance and Practice 

Before the Commission 

385.2101 Appearances (Rule 2101). 

385.2102 Suspension (Rule 2102). 

385.2103 Appearance of former employees 
(Rule 2103). 


Subpart V—Ex Parte Communications: 

Separation of Functions 

385.2201 Ex parte communications (Rule 

385.2202 Separation of functions of staff 
(Rule 2202). 


Subparts W through Z [Reserved] 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352; E.O. 
12009, 3 CFR 142 (1978); Administrative 
Procedure Act, 5 U.S.C. Ch. 5. 
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Subpart A—Applicability and 
Definitions 


§ 385.101 Applicability (Rule 101). 

(a) General rules. Except as provided 
in paragraph (b) of this section, this part 
applies to: 

(1) Any filing or proceeding under this 
chapter; and 

(2) Any oil pipeline filing or 
proceeding under this chapter or 49 CFR 
Chapter X and replaces the Interstate 
Commerce Commission General Rules 
of Practice (49 CFR Part 1100) with 
respect to any oil pipeline filing or 
proceeding. 

(b) Exceptions. (1) This part does not 
apply to investigations under Part 1b of 
this chapter. 

(2) If any provision of this part is 
inconsistent with any provision of 
another part of this chapter, the 
provision of this part is inapplicable and 
the provision of the other part governs 
to the extent of the inconsistency. 

(3) If any provision of this part is 
inconsistent with any provision of 49 
CFR Chapter X that is not otherwise 
replaced by this part or Commission rule 
or order, the provision of this part is 
inapplicable and the provision of 49 CFR 
Chapter X governs to the extent of the 
inconsistency. 

(4) With respect to any oil pipeline 
filing or p 

(i) The modified procedure set forth in 
49 CFR 1100.42-1100.52 continue to 
apply; and 

(ii) The ex parte rules set forth in 
Appendix C to 49 CFR Part 1100 apply in 
lieu of Rule 2201. 

(c) Transitional provisions. (1) This 
part applies to any filing submitted on or 
after and to any proceeding pending on 
or initiated after, August 26, 1982. 

(2) A decisional authority may, in the 
interest of justice: 

(i) Apply the appropriate provisions of 
the prior Rules of Practice and 
Procedure (18 CFR Part 1) to any filing 
submitted after, or to any proceeding or 
part of a proceeding pending on August 
26, 1982; 

(ii) Apply the provisions of this part to 
any filing submitted, or any proceeding 
or part of a proceeding initiated, after 
April 28, 1982 but before August 26, 1982. 

(d) Title 49 CFR. References in this 
chapter to 49 CFR refer to Interstate 
Commerce Commission regulations in 49 
CFR Chapter X in effect on September 
30, 1977. 

(e) Waiver. To the extent permitted by 
law, the Commission may, for good 
cause, waive any provision of this part 
or prescribe any alternative procedures 
that it determines to be appropriate. 


§ 385.102 Definitions (Rule 102). 

For purposes of this part— 

(a) “Decisional authority” means the - 
Commission or Commission employee, 
including the Oil Pipeline Board, that, at 
the time for decision on a question, has 
authority or responsibility under this 
chapter or 49 CFR Chapter X to decide 
that particular question. 

(b) “Participant” means: 

(1) Any party; or 

(2) Any employee of the Commission 
assigned to present the position of the 
Commission staff in a proceeding before 
the Commission. 

(c) “Party” means, with respect to a 
proceeding: 

(1) A person filing any application, 
petition, tariff or rate filing, complaint, 
or any protest under section 19a{i) of the 
Interstate Commerce Act (49 U.S.C. 
19a(i)); 

(2) Any respondent to a proceeding; or 

(3) Any person whose intervention in 
a proceeding is effective under Rule 214. 

(d) “Person” means an individual, 
partnership, corporation, association, 
joint stock company, public trust, an 
organized group of persons, whether 
incorporated or not, a receiver or trustee 
of the foregoing, a municipality, 
including a city, county, or any other 
political subdivision of a State, a State, 
the District of Columbia, any territory of 
the United States or any agency of any 
of the foregoing, any agency, authority, 
or instrumentality of the United States 
(other than the Commission), or any 
corporation which is owned directly or 
indirectly by the United States, or any 
officer, agent, or employee of any of the 
foregoing acting as such in the course of 
his or her official duty. The term also 
includes a foreign government or any 
agency, authority, or instrumentality 
thereof. 

(e) “Presiding officer” means: 

(1) With respect to any proceeding set 
for hearing under Subpart E of this part, 
one or more Members of the 
Commission, or any administrative law 
judge, designated to preside at such 
hearing, or, if no Commissioner or 
administrative law judge is designated, 
the Chief Administrative Law Judge; or 

(2) With respect to any proceeding not 
set for hearing under Subpart E, any 
employee, including the Oil Pipeline 
Board, designated by rule or order to 
conduct the p 

(f) “Respondent” means any person: 

(1) To whom an order to show cause 
or notice of tariff or rate examination is 
issued by the Commission; 

(2} Against whom a complaint is 
directed; or 

(3) Designated as a respondent by the 
Commission or by the terms of this 
chapter. 
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§ 385.103 Reference to rules (Rule 103). 


This part cross-references its sections 
according to rule number, as indicated 
by the section titles. Any filing with the 
Commission may refer to any section of 
this part by rule number; for example, 
“Rule 103.” 


Subpart B—Pleadings, Tariff and Rate 
Filings, Notices of Tariff or Rate 
Examination, Orders To Show Cause, 
Intervention, and Summary Disposition 


§ 385.201 Applicability (Rule 201). 

This subpart applies to any pleading, 
tariff or rate filing, notice of tariff or rate 
examination, order to show cause, 
intervention, or summary disposition. 


§ 385.202 Types of pleadings (Rule 202). 

Pleadings include any application, 
complaint, petition, protest, notice of 
protest, answer, motion, and any 
amendment or withdrawal of a pleading. 
Pleadings do not include comments on 
rulemakings or comments on offers of 
settlement. 


§ 385.203 Content of pleadings and tariff 
or rate filings (Rule 203). 

(a) Requirements for a pleading or a 
tariff or rate filing. Each pleading and 
each tariff or rate filing must include, as 
appropriate: 

(1) If known, the reference numbers, 
docket numbers, or other identifying 
symbols of any relevant tariff, rate, 
schedule, contract, application, rule, or 
similar matter or material; 

(2) The name of each participant for 
whom the filing is made or, if the filing is 
made for a group of participants, the 
name of the group, provided that the 
name of each member of the group is set 
forth in a previously filed document 
which is identified in the filing being 
made; 

(3) The specific authorization or relief 
sought; 

(4) The tariff or rate sheets; 

(5) The name and address of each 
person against whom the complaint is 
directed; 

(6) The relevant facts, if not set forth 
in a previously filed document which is 
identified in the filing being made; 

(7) The position taken by the 
participant filing any pleading, to the 
extent known when the pleading is filed, 


. and the basis in fact and law for such 


Position; 

(8) Subscription or verification, if 
required; 

(9) A certificate of service under Rule 
2010(h), if service is required; 

(10) The name, address, and telephone 
number of an individual who, with 
respect to any matter contained in the 
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filing, represents the person for whom 
filing is made; and 

(11) Any additional information 

‘required to be included by statute, rule, 
or order. 

(b) Requirement for any initial 
pleading or tariff or rate filing. The 
initial pleading or tariff or rate filing 
submitted by a participant or a person 
seeking to become a party must conform 
to the requirements of paragraph (a) of 
this section and must include: 

(1) The exact name of the person for 
whom the filing is made; 

(2) The location of that person’s 
principal place of business; and 

(3) The name, address, and telephone 
number of at least one, but not more 
than two, persons upon whom service is 
to be made and to whom 
communications are to be addressed in 
the proceeding. 

(c) Combined filings. If two or more 
pleadings, or one or more pleadings and 
a tariff or rate filing are included as 
items in a single filing each such item 
must be separately designated and must 
conform to the requirements which 
would be applicabie to it if filed 
separately. 


§ 385.204 Applications (Rule 204). 

Any person seeking a license, permit, 
certification, or similar authorization or 
permission, must file an application to 
obtain that authorization or permission. 


§ 385.205 Tariff or rate filings (Rule 205). 

A person must make a tariff or rate 
filing in order to establish or change any 
specific rate, rate schedule, tariff, tariff 
schedule, fare, charge, or term or 
condition of service, or any 
classification, contract, practice, or any 
related regulation established by and for 
the applicant. 


§ 385.206 Complaints (Rule 206). 

(a) General rule. Any person may file 
a complaint seeking Commission action 
against any other person alleged to be in 
contravention or violation of any 
statute, rule, order, or other law 
administered by the Commission, or for 
any other alleged wrong over which the 
Commission may have jurisdiction. 

(b) Answers. Unless otherwise 
ordered by the Commission, any 
respondent to a complaint must file an 
answer with the Commission. 

(c) Satisfaction. (1) If the respondent 
to a complaint satisfies such complaint, 
in whole or in part, either before or.after 
an answer is filed, the complainant and 
the respondent must sign and file: 

(i) A statement setting forth when and 
how the'complaint was satisfied; and 


(ii) A motion for dismissal of, or an 
amendment to, the complaint based on 
the satisfaction. 

(2) The decisional authority may order 
the submission of additional information 
before acting on a motion for dismissal 
or an amendment under paragaph 
(c)(1)(ii) of this section. 


§ 365.207 Petitions (Rule 207). 

(a) General rule. A person must file a 
petition when seeking: 

Raine Relief under Subpart I, J, or K of 

8 

(2). A mi datinginey order or rule to 
terminate a controversy or remove 
uncertainty; 

(3) Action on appeal from a staff 
action, other than a decision or ruling of 
a presiding officer, under Rule 1902; 

(4) A rule of general applicability; or 

(5) Any other action which is in the 
discretion of the Commission and for 
which this chapter prescribes no other 
form of pleading. 

(b) Declarations of intent under the 
Federal Power Act. For purposes of this 
part, a declaration of intent under 
section 23(b) of the Federal Power Act is 
treated as a petition fora declaratory 
order. 


§ 385.208 Notices of protest to tentative 
oil pipeline valuations (Rule 208). 

(a) General rule. Any person objecting 
to a tentative valuation of any oil 
pipeline under section 19a of the 
Interstate Commerce Act (49 U.S.C. 
19a(i)) must file a notice of protest, as 
prescribed under that section. 

(b) Effect. A notice of protest has the 
effect prescribed in section 19a of the 
Interstate Commerce Act (49 U.S.C. 19a). 

(c) Service. A notice of protest must 
be served by the protestant on the oil 
pipeline company whose tentative 
valuation is protested. 


§ 385.209 Notices of tariff or rate 
examination and orders to show cause 
(Rule 209). 

(a) Issuance. (1) If the Commission 
seeks to determine the validity of any 
rate, rate schedule, tariff, tariff schedule, 
fare, charge, or term or condition of 
service, or any classification, contract, 
practice, or any related regulation 
established by and for the applicant 
which is demanded, observed, charged, 
or. collected, the Commission will 
initiate a proceeding by issuing < notice 
of tariff or rate examination. 

(2) The Commission may initiate a 
proceeding against a person by issuing 
an order to show cause. 

(b) Contents. A notice of examination 
or an order to show cause will contain a 
statement of the matters about which 
the Commission is inquiring, and a 
statement of the authority under which 
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the Commission is acting. The statement 
is tentative and sets forth issues tobe _ 
considered by the Commission. 

(c) Answers. A person who is ordered 
to show cause must answer in 
accordance with Rule 213. 


§ 385.210 Method of notice; dates 
established in notice (Rule 210). 

(a) Method. When the Secretary gives 
notice of tariff or rate filings, 
applications, petitions, notices of tariff 
or rate examinations, and orders to 
show cause, the Secretary will give such 
notice in accordance with Rule 2009. 

(b) Dates for filing interventions and 
protests. A notice given under this 
section will establish the dates for filing 
interventions and protests. Only those 
filings made within the time prescribed 
in the notice will be considered timely. 


§ 385.211 Protests other than under Rule 
208 (Rule 211). 

(a) General rule. (1) Any person may 
file a protest to object to any 
application, complaint, petition, order to 
show cause, notice of tariff or rate 
examination, or tariff or rate filing. 

(2) The filing of a protest does not 
make the protestant a party to the 
proceeding. The protestant must 
intervene under Rule 214 to become a 


party. 

(3) Subject to paragraph (a)(4) of this 
section, the Commission will consider 
protests in determining further 
appropriate action. Protests will be 
placed in the public file associated with 


e p p 

(4) If a proceeding is set for hearing 
under Subpart E of this part, the protest 
is not part of the record upon which the 
decision is made. 

(b) Service. (1) Any protest directed 
against a person in a proceeding must be 
served by the protestant on the person 
against whom the protest is directed. - 

(2) The Secretary may waive any 
procedural requirement of this subpart 
applicable to protests. If the requirement 
of service under this paragraph is 
waived, the Secretary will place the 
protest in the public file and may send a 
copy thereof to any person against 
whom the protest is directed.. 


§ 385.212 Motions (Rule 212). 

(a) General rule. A motion may be 
filed: 

(1) At any time, unless otherwise 
provided; 

(2) By a participant or a person who 
has filed a timely motion to intervene 
which has not been denied. 

(b) Written and oral motions. Any 
motion must be filed in writing, except 
that the presiding officer may permit an 
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oral motion to be made on the record 
during a hearing or conference. 

(c) Contents. A motion must contain a 
clear and concise statement of: 

(1) The facts and law which support 
the motion; and 

(2) The specific relief or ruling 
requested. 

(d) Motions to the Commission during 
a hearing. (1) Except as provided in Rule 
214{c)(1) (automatic intervention) and 
Rule 710({a) (waiver of initial decision), a 
motion to the Commission which is 
made after a hearing under Subpart E of 
this part has commenced and which is 
not acted on within 30 days after filing, 
is denied. 

(2) A motion made to a subordinate 
official of the Commission is not 
considered a motion to the Commission 
for purposes of this paragraph. 


§ 385.213" Answers (Rule 213). 

(a) Required or permitted! (1) Any 
respondent to a complaint or order to 
show cause must make an answer, 
unless the Commission orders 
otherwise. 

(2) An answer may not be made to a 
protest, an answer, a motion for oral 
argument, or a request for rehearing, 
unless otherwise ordered by the 
decisional authority. A presiding officer 
may prohibit an answer to a motion for 
interlocutory appeal. 

(3) An answer may be made to any 
pleading, if not prohibited under 
paragraph (a)(2) of this section. 

(4) An answer to a notice of tariff or 
rate examination must be made in 
accordance with the provisions of such 
notice. 

(b) Written or oral answers. Any 
answer must be in writing, except that 
the presiding officer may permit an oral 
answer to a motion made on the record 
during a hearing conducted under 
Subpart E or during a conference. 

(c) Contents. (1) An answer must 
er a clear and concise statement 


“‘d Any disputed factual allegations; 
an 

7 Any law upon which the answer 
relies. 

(2) When an answer is made in 
response to a complaint, an order to 
show cause, or an amendment to such 
pleading, the answerer must, to the 
extent practicable: 

(i) Admit or deny, specifically and in 
detail, each material allegation of the 
pleading answered; and 

(ii) Set forth every defense relied on. 

(3) General denials of facts referred to 
in any order to show cause, unsupported 
by the specific facts upon which the 
respondent relies, do not comply with 
paragraph (a)(1) of this section and may 


be a basis for summary disposition 
under Rule 217, unless otherwise 
required by statute. 

(d) Time limitations. (1) Any answer 
to a motion or to an amendment to a 
motion must be made within 15 days 
after the motion or amendment is filed, 
unless otherwise ordered. 

(2) Any answer to a pleading or 
amendment to a pleading, other than an 
answer to a motion under paragraph 
(d)(1) of this section must be made: 

(i) If the pleading or amendment is 
published in the Federal Register, not 
later than 30 days after such publication, 
unless otherwise ordered; or 

(ii) If the pleading or amendment is 
not published in the Federal Register, 
not later than 30 days after the filing of 
the pleading or amendment, unless 
otherwise ordered. 

(e) Failure to answer. (1) Any person 


’ failing to answer a complaint may be 


considered in default, and all relevant 
facts stated in such complaint may be 
deemed admitted. 

(2) Failure to answer an order to show 
cause will be treated as a general denial 
to which paragraph (c)(3) of this section 
applies. 


§ 385.214 Intervention (Rule 214). 

(a) Filing. (1) The Secretary of Energy 
is a party to any proceeding upon filing 
a notice of intervention in that 
proceeding. If the Secretary's notice is 
not filed within the period prescribed 
under Rule 210(b), the notice must state 
the position of the Secretary on the 
issues in the proceeding. 

(2) Any State Commission is a party 
to any proceeding upon filing a notice of 
intervention in that proceeding, if the 
notice is filed within the period 
established under Rule 210(b). If the 
period for filing notice has expired, a 
State Commission must comply with the 
rules for motions to intervene applicable 
to any person under paragraph (a)(3) of 
this section including the content 
requirements of paragraph (b) of this 
section. 

(3) Any person, other than the 
Secretary of Energy or a State 
Commission, seeking to become a party 
must file a motion to intervene. 

(b) Contents of motion. (1) Any motion 
to intervene must state, to the extent 
known, the position taken by the 
movant and the basis in fact and law for 
that position. 

(2) A motion to intervene must also 
state the movant's interest in sufficient 
factual detail to demonstrate that: 

(i) The movant has a right to 
participate which is expressly conferred 
by statute or by Commission rule, order, 
or other action; 
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(ii) The movant has or represents an 
interest which may be directly affected 
by the outcome of the proceeeding, 
including any interest as a: 

(A) Consumer, 

(B) Customer, 

(C} Competitor, or 

(D) Security holder of a party; or 

(iii) The movant's participation is in 
the public interest. 

(2) If a motion to intervene is filed 
after the end of any time period 
established under Rule 210, such a 
motion must, in addition to complying 
with paragraph (b)(1) of this section, 
show good cause why the time 
limitation should be waived. 

(c) Grant of party status. (1) If no 
answer in opposition to a timely motion 
to intervene is filed within 15 days after 
the motion to intervene is filed, the 
movant becomes a party at the end of 
the 15 day period. 

(2) If an answer in opposition to a 
timely motion to intervene is filed not 
later than 15 days after the motion to 
intervene is filed or, if the motion is not 
timely, the movant becomes a party only 
when the motion is expressly granted. 

(d) Grant of late intervention. (1) In 
acting on any motion to intervene filed 
after the period prescribed under Rule 


’ 210, the decisional authority may 


consider whether: 

(i) The movant had good cause for 
failing to file the motion within the time 
prescribed; 

(ii) Any disruption of the proceeding 
might result from permitting 
intervention; 

(iii) Any prejudice to, or additional 
burdens upon, the existing parties might 
result from permitting the intervention; 
and . 

(iv) The motion conforms to the 
requirements of paragraph (b) of this 
section. 

(2) Except as otherwise ordered, a 
grant of an untimely motion to intervene 
must not be a basis for delaying or 
deferring any procedural schedule 
established prior to the grant of that . 
motion. 

(3) (i) The decisional authority may 
impose limitations on the participation 
of a late intervener to avoid delay and 
prejudice to the other participants. - 

(ii) Except as otherwise ordered, a 
late intervener must accept the record of 
the proceeding as the record was 
developed prior to the late intervention. 

(4) If the presiding officer orally grants 
a motion for late intervention, the officer 
will promptly issue a written order 
confirming the oral order. 
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§ 385.215 Amendment of and 
tariff or rate filings (Rule 215). 

(a) General rules. (1) Any participant, 
or any person who has filed a timely 
motion to intervene which has not been 
denied, may seek to modify its pleading 

- by filing an amendment which conforms 
to the requirements applicable to the 
pleading to be amended. 

(2) A tariff or rate filing may not be 
amended, except as allowed by statute. 
The procedures provided in.this section 
do not apply to amendment of tariff or 
rate filings. 

(3) (i) If a written amendment is filed 
in a proceeding, or part of a proceeding, 
that is not set for hearing under Subpart 
E, the amendment becomes effective as 
an amendment on the date filed. 

(ii) If a written amendment is filed in a 
proceeding, or part of a proceeding, 
which is set for hearing under Subpart E, 
that amendment is effective on the date 
filed only if the amendment is filed more 
than five days before the earlier of 
either the first prehearing conference or 
the first day of evidentiary hearings. 

(iii) If, in a proceeding, or part of a 
proceeding, that is set for hearing under 
Subpart E, a written amendment is filed 
after the time for filing provided under 
paragraph (a)(3)fii) of this section, or if 
an oral amendment is made to a 
presiding officer during a hearing or 
conference, the amendment becomes 
effective as an amendment only as 
provided under paragraph (d) of this 
section. 

(b) Answers. Any participant, or any 
person who has filed a timely motion to 
intervene which has not been denied, 
may answer a written or oral 
amendment in accordance with Rule 
213. 

(c) Motion opposing an amendment. 
Any participant, or any person who has 
filed a timely motion to intervene which 
has not been denied, may file a motion 
opposing the acceptance of any 
amendment, other than an amendment 
under paragraph (a)(3)(i) of this section, 
not later than 15 days after the filing of 
the amendment. 

(d) Acceptance of amendments. (1) An 
amendment becomes effective as an 
amendment at the end of 15 days from 
the date of filing, if no motion in 
opposition to the acceptance of an 
amendment under paragraph (a)(3)(iii) 
of this section is filed within the 15 day 
period. 

(2) If a motion in opposition to the 
acceptance of an amendment is filed 
within 15 days after the filing of the 
amendment, the amendment becomes 
effective as an amendment on the 
twentieth day after the filing of the 
amendment, except to the extent that 
the decisional authority, before such 


date, issues an order rejecting the 
amendment, wholly or in part, for good 
cause. 

(e) Directed amendments. A 
decisional authority, on motion or 
otherwise, may direct any participant, or 
any person seeking to be a party, to file 
a written amendment to amplify, clarify, 
or technically correct a pleading, 


§ 385.216 Withdrawal of pleadings (Rule 
216). 

(a) Filing. Any participant, or any 
person who has filed a timely motion to 
intervene which has not been denied, 
may seek to withdraw a pleading by 
filing a notice of withdrawal. 

(b) Action on withdrawals. (1) The 
withdrawal of any pleading is effective 
at the end-of 15 days from the date of 
filing of a notice of withdrawal, if no 
motion in opposition to the notice of 
withdrawal is filed within that period 
and the decisional authority does not 
issue an order disallowing the 
withdrawal within that period. The 
decisional authority may disallow, for a 
good cause, all or part of a withdrawal. 

(2) If a motion in opposition to a 
notice of withdrawal is filed within the 
15 day period, the withdrawal is not 
effective until the decisional authority 
issues an order accepting the 
withdrawal. 

(c) Conditional withdrawal. In order 
to prevent prejudice to other 
participants, a decisional authority may, 
on motion or otherwise, condition the 
withdrawal of any pleading upon a 
requirement that the withdrawing party 
leave material in the record or otherwise 
make material available to other 
participants. 


§ 385.217 Summary disposition (Rule 217). 
(a) Applicability. This section applies 


(1) Any proceeding, or any part of a 
proceeding, while the Commission is the 
decisional authority; and 

(2) Any proceeding, or part of a 
proceeding, which is set for hearing 
under Subpart E. 

(b) General rule. If the decisional 
authority determines that there is no 
genuine issue of fact material to the 
decision of a proceeding or part of a 
proceeding, the decisional authority may 
summarily dispose of all or part of the 
proceeding. . 

(c) Procedures. (1) Any participant 
may make a motion for summary 
disposition of all or part of a proceeding. 

(2) If a decisional authority, other than 
the Commission, is considering 
summary disposition of a preceeding, or 
part of a proceeding, in the absence of a 
motion for s disposition by a 

~participant, the decisional authority will 


to 
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grant the participants an opportunity to 
comment on the proposed disposition 
prior to any summary disposition, 
unless, for good cause shown, the 
decisional authority provides otherwise. 

(3) If, prior to setting a matter for 
hearing, the Commission is considering 
summary disposition of a proceeding or 
part of a proceeding in the absence of a 
motion for summary disposition by any 
participant and the Commission 
determines that notice and comment on 
summary disposition are practicable 
and necessary, the Commission may 
notify the participants and afford them 
an opportunity to comment on any 
proposed summary disposition. 

(d) Disposition. (1){i} If a decisional 
authority, other than the Commission, 
summarily disposes of an entire 
proceeding, the decisional authority will 
issue an initial decision for the entire 
proceeding. 

(ii) Except as provided under 
paragraph (d)(1){iii) of this section, a 
decisional authority which summarily 
disposes of part of a proceeding may: 

(A) Issue a partial initial decision; or 

(B) Postpone issuing an initial 
decision on the summarily disposed part 
and combine it with the initial decision 
on the entire proceeding or other 
appropriate part of the proceeding. 

(iii) If the decisional authority 
summarily disposes of part of a 
proceeding and such disposition 
requires the filing of new tariff or rate 
schedule sheets, the decisional authority 
will issue an initial decision on that part 
of the proceeding. 

(2) Any initial decision issued under 
paragraph (d)(1) of this section is 
considered an initial decision issued 
under Subpart G of this part, except that 
the following rules do not apply: Rule 
704 (rights of participants before initial 
decision), Rule 705 (discretion of 
presiding officer before initial decision), 
Rule 706 (initial and reply briefs before 
initial decision), Rule 707 (oral argument 
before initial decision), and Rule 709 
{other types of decisions). 


Subpart E—Hearings 


§ 385.501 Applicability (Rule 501). 

This subpart applies to any 
proceeding, or part of a proceeding, that 
the Commission sets for a hearing to be 
conducted in accordance with this 


subpart. 


§ 385.502 Initiation of hearing (Rule 502). 
(a) Notice or order initiating hearing. 
A hearing under this subpart will be 
initiated by: 
(1) Order of the Commission; 
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(2) Notice by the Secretary, at the 
direction of the Commission; or 

(3) Order of the Oil Pipeline Board. 

(b) Contents of notice or order 
initiating hearing. Any order or notice 
under paragraph (a) of this section will 
set forth: 

(1) The authority and jurisdiction 
under which the hearing is to be held; 

(2) The nature of the proceeding; 

(3) The final date for the filing of 
interventions, if the dates were not fixed 
by an earlier notice; 

(4) The presiding officer, if designated 
at that time; and 

(5) The date, time, and location of the 
hearing or prehearing conference, if 
known; and 

(6) Any other appropriate matter. 

(c) Consolidation, severance, and 
phasing. Any notice or order under this 
section may direct consolidation of 
proceedings, phasing of a proceeding, or 
severance of proceedings or issues ina 
proc 


§ 385.503 Consolidation and severance by 
Chief Administrative Law Judge (Rule 503). 
The Chief Administrative Law Judge 

may, on motion or otherwise, order 
proceedings pending under this subpart 
consolidated for hearing on any or all 
matters in issue in such proceedings or 
order the severance of proceedings or 
issues in a proceeding. 


(a) Duties. (1) It shall be the duty of 
the presiding officer to conduct a fair 
and impartial hearing and to determine 
* the matter justly under the law. 

(2) The presiding officer will cause all 
appearances during a hearing to be 
entered on the record with a notation in 
whose behalf each appearance is made. 

(3) The presiding officer will establish 
the order of presentation of the cases of 
all participants in the hearing. 

(4) The presiding officer will assure 
that the taking of evidence and 
subsequent matters proceed with all 
reasonable diligence and with the least 
delay practicable. : 

(5) The presiding officer will prepare 
and certify an initial decision to the 
Commission, as provided in Subpart G 
of this part. 

(b) Powers. Except as otherwise 
ordered by the Commission or provided 
by law, the presiding officer may: 

(1) Schedule and otherwise regulate 
the course of the hearing; 

(2) Recess, reconvene, postpone, or 
adjourn the hearing; 

(3) Administer oaths; 

(4) Rule on and receive evidence; 

(5) Cause Discovery to be conducted; 

(6) Issue subpoenas under Rule 1905; 


(7) Hold conferences of the 
participants, as provided in Subpart F of 
this part; x 

(8) Rule on, and dispose of, procedural 
matters, including oral or written 
motions; 

(9) Summarily dispose of a proceeding 
or part of a proceeding, as provided in 
Rule 217; 

(10) Certify a question to the 
Commission, as provided in Rule 714; 

(11) Permit or deny appeal of an 
interlocutory ruling, as provided in Rule 
715; 

(12) Rule on motions to intervene, as 
provided in Rule 214; 

(13) Separate any issue or group of 
issues from other issues in a proceeding 
and treat such issue or group of issues 
as a separate phase of the proceeding; 

(14) Maintain order, as follows: 

(i) Ensure that any disregard by any 
person of rulings on matters of order 
and procedure is noted on the record or, 
if appropriate, is made the subject of a 
special written report to the 
Commission; 

(ii) In the event any person engages in 
disrespectful, disorderly, or 
contumacious language or conduct in 
connection with the hearing, recess the 
hearing for such time as necessary to 
regain order; 

(iii) Request that the Commission take 
approprite action, including removal 
from the proceeding, against a 
participant or counsel, if necessary to 
maintain order. 

(15) Modify any time period, if such 
modification is in the interest of justice 
and will result in no undue prejudice to 
any participant; 

(16) Limit the number of expert 
witnessess who may testify on any 
issue, consistent with the rule against 
repetitious testimony in Rule 509(a); 

(17) Limit the number of persons, 
other than staff, representing a similar 
interest who may examine witnesses or 
make or argue motions or objections; 

(18) Require; or authorize the 
admission of, further evidence upon any 
issue at any time before the close of the 
evidentiary record; 

(19) Take any other action necessary 
or appropriate to the discharge of the 
duties of a presiding officer, consistent 
with.applicable law and policy. 

(c) Disqualification. (1) A presiding 
officer may withdraw from a 
proceeding, if that officer believes 
himself or herself disqualified. 

(2) The Commission may, for good 
cause, order the removal of any 
presiding officer from a proceeding, on 
motion filed with the Commission or 
otherwise. 
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§ 385.505 Right of participants to present 
evidence (Rule 505). 

Consistent with the provisions of this 
part, a participant has the right to 
present such evidence, including 
rebuttal evidence, to make such 
objections and arguments, and to 
conduct such cross-examination, as may 
be necessary to assure true and full 
disclosure of the facts. 


§ 385.506 Examination of witnesses during 
hearing (Rule 506). 

(a) Prepared written direct and . 
rebuttal testimony. Unless the presiding 
officer orders such testimony to be 
presented orally, direct and rebuttal 
testimony of a witness in a hearing must 
be prepared and submitted in written 
form, as required by Rule 507. Any 
witness submitting written testimony 
must be available for cross-examination, 
as provided in this subpart. 

(b) Oral testimony during hearing. 
Oral examination of a witness in a 
hearing must be conducted under oath 
and in the presence of the presiding 


. officer, with opportunity for all 


participants to question the witness to 
the extent consistent with Rules 
504(b)(17), 505, and 509(a). 


§ 385.507 Prepared written testimony 
(Rule 507). 

(a) Offered as an exhibit. The 
prepared written testimony of any 
witness must be offered as an exhibit. 
The presiding officer will allow a 
reasonable period of time for the 
preparation of such written testimony. 

(b) Time for filing. Any prepared 
written testimony must be filed and 
served within the time provided by the 
presiding officer, in no case later than 10 
days before the session of the hearing at 
which such exhibit is offered, unless a 
shorter period is permitted under 
paragraph (c) of this section. 

(c) Late-filed testimony. (1) If all 
participants in attendance at the hearing 
agree, the 10-day requirement for filing 
any written testimony under paragraph 
(b) of this section is waived. 

(2) The presiding officer may permit 
the introduction of any prepared written 
testimony without compliance with 
paragraph (b) of this section, if the 
presiding officer determines that the 
introduction of the testimony: 

(i) Is necessary for a full disclosure of 
the facts or is warranted by any other 
showing of good cause; and 

(ii) Would not be unduly prejudicial to 
any participant. 

(3) If any written testimony is served 
and filed within the 10 day period 
provided in paragraph (b) of this section, 
the presiding officer will provide the 
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participants in attendance with a 
reasonable opportunity to inspect the 
testimony. 

(d) Form; authentication. Prepared 
written testimony must have line 
numbers inserted in the left-hand margin 
of each page and must be authenticated 
by an affidavit of the witness. 


§ 385.508 Exhibits (Rule 508). 

(a) General rules. (1) Except as 
provided in paragraphs (b) through (e) of 
this section, any material offered in 
evidence, other than oral testimony, 
must be offered in the form of an 

- exhibit. 

(2) Any participant who seeks to have 
an exhibit admitted into evidence must 
provide one copy of the exhibit to the 
presiding officer and two copies to the 
reporter, not later than the time that the 
exhibit is marked for identification. 

(3) The presiding officer will cause 
each exhibit offered by a participant to 
be marked for identification. 

(b) Designation and treatment of 
matter sought to be admitted. (1) If a 
document offered as an exhibit contains 
material not offered as evidence, the 
participant offering the exhibit must: 

(i) Plainly designate the matter offered 
as evidence; and 

(ii) Segregate and exclude the material 
not offered in evidence, to the extent 
practicable. 

(2) If, in a document offered as an 
exhibit, material not offered in evidence 
is so extensive as to unnecessarily 
encumber the record, the material 
offered in evidence will be marked for 
identification. The remainder of the 
document will be considered not to have 
been offered in evidence. 

(3) Copies of any document offered as 
an exhibit under paragraph (b)(2) of this 
section must be delivered to the other 
participants appearing at the hearing by 
the participant offering the exhibit in 
evidence. The participants will be 
offered an opportunity to inspect the 
entire document and to offer as an 
exhibit in evidence, in like manner, any 
other portions of the document. 

(c) Pubic document items by 
reference. If all or part of a public 
document is offered in evidence and the 
participant offering the document shows 
that all or the pertinent part of the 
document, is reasonably available to the 
public, the document need not be 
produced or marked for identification 
but may be offered in evidence as a 
public document by identifying all or the 
relevent part of the document to be 
offered. 

(d) Official notice of facts. (1) A 
presiding officer may take official notice 
of any matter that may be judicially 
noticed by the courts of the United 


States, or of any matter about which the 
Commission, by reason of its functions, 
is expert. 

(2) The presiding officer must afford 
any participant, making a timely 
request, an opportunity to show the 
contrary of an officially noticed fact. 

(3) Any participant requesting official 
notice of facts after the conclusion of the 
hearing must set forth reasons to justify 
the failure to request official notice prior 
to the close of the hearing.1 

(e) Stipulations. (1) Participants in a 
proceeding may stipulate to any 
relevant matters of fact or the 
authenticity of any relevant documents. 

(2) A stipulation may be received in 
evidence at the hearing and, if received 
in evidence, the stipulation is binding on 
the stipulating participants with respect 
to any matter stipulated. 

(3) A stipulation may be written or 
made orally at the hearing. 


§ 385.509 Admissibility of evidence (Rule 
509). 

(a) General standard. The presiding 
officer should exclude from evidence 
any irrelevant, immaterial, or unduly 
repetitious material. The presiding 
officer may also exclude from evidence 
any other material which the presiding 
officer determines is not of the kind 
which would affect reasonable and fair- 
minded persons in the conduct of their 
daily affairs. 

(b) Ruling on evidence. (1) The 
presiding officer will rule on the 
admissibility of any evidence offered. 

(2) If any participant objects to the 
admission or exclusion of evidence, the 
participant must state briefly the 
grounds for the objection. 

(3) Formal exceptions to a ruling or 
evidence will not be permitted; the 
validity of any ruling on evidence may 
be argued at a later time in the same 
proceeding. 

(4) The presiding officer will nct 
permit formal exceptions to any ruling 
on evidence. This prohibition against 
formal exceptions does not preclude a 
participant from raising, as an issue, the 
validity of any ruling on evidence later 
in the proceeding. 


§ 385.510 Miscellaneous provisions (Rule 
510). 

(a) Transcript. (1) Any statement 
made at a hearing session will be 
transcribed in a verbatim report, with 
nothing omitted except as directed by 
the presiding officer on the record. A 
statement at a hearing may not occur 
off-the-record, except as otherwise 
directed by the presiding officer. 

(2) After the closing of a record, 
changes in the transcript are not 
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permitted, except as provided in 
paragraph (b) of this section. 

(b) Transcript corrections. (1) Any 
correction in the transcript of a hearing 
may be made only if the correction 
conforms the transcript to the evidence 
presented at the hearing and to the 
truth. 

(2) A transcript correction may be 
incorporated in the record, in 
accordance with a ruling of the 
presiding officer, if: 

(i) Agreed to by all participants and 
approved by the presiding officer; or 

(ii) The presiding officer requests 
submittal of transcript corrections and 
rules on the corrections submitted. 

(3) Transcript corrections may be 
made at any time during the hearing or 
after the close of evidence, as the 
presiding officer determines appropriate, 
but only if the correction is made not 
less than 10 days before the time for 
filing final briefs. 

(c) Close of evidentiary record. The 
presiding officer will designate the time 
at which the evidentiary record is 
closed. Evidence may not be added to 
the evidentiary record after the record is 
closed, unless the record is reopened 
under Rule 716. 

(d) Copies of exhibits and motions to 
participants. Except as otherwise 
provided in this subpart, copies of 
exhibits and motions will be provided at 
the hearing to any participants who 
have not been provided copies. 

(e) Fees of Subpoenaed witnesses. (1) 
Any witnesses subpoenaed by the 
Commission must be paid the same fees 
and mileage provided for similar 
services in the district courts of the 
United States. 

(2) Any fees and mileage paid to a 
subpoenaed witness under paragraph 
(e)(1) of this section will be paid by the 
Commission, unless the witness is 
subpoenaed at the instance of a party. 

(3) If the witness is subpoenaed at the 
instance of a party, any fees and 
mileage paid to the witness under 
paragraph (e)(1) of this section must be 
paid by the party. The Commission, 
before issuing any subpoena at the 
instance of the party, may require the 
party to deposit an amount adequate to 
cover the witness probable fees and 
mileage under paragraph (e)(1) of this 
section. The deposit will be refunded 
when the party pays the witness in full. 

(f) Offers of proof. (1) Any offer of 
proof made in connection with a ruling 
of the presiding officer rejecting or 
excluding proffered oral testimony must 
consist of a statement of the substance 
of the evidence which the participant 
claims would be adduced by the 
testimony. 
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(2) If any excluded evidence is in the 
form of an exhibit or is a public 
document, a copy of such exhibit will 
constitute the offer of proof or the public 
document will be specified for 
identification. 


Subpart F—Conferences, Settlements, 
and Stipulations 


§ 385.601 Conferences (Rule 601). 


(a) Convening. The Commission or the 
decisional authority, upon motion or 
otherwise, may convene a conference of 
the participants in a proceeding at any 
time for any purpose related to the 
conduct or disposition of the proceeding, 
including submission and consideration 
of offers of settlement. 

(b) General requirements. (1) The 
participants in a must be 
given due notice of the time and place of 
a conference under paragraph (a) of this 
section and of the matters to be 
addressed at the conference. 
Participants attending the conference 
must be prepared to discuss the matters 
to be addressed at the conference, 
unless there is good cause for a failure 
to be prepared. 

(2) Any person appearing at the 
conference in a representative capacity 
must be authorized to act on behalf of 
that person’s principal with respect to 
matters to be addressed at the 
conference. 

(3) If any party fails to attend the 
conference such failure will constitute a 
waiver of all objections to any order or 
ruling arising out of, or any agreement 
reached at, the conference. 

(c) Powers of decisional authority at 
conference. (1) The decisional authority, 
before which the conference is held or to 
which the conference reports, may 
dispose, duritig a conference, of any 
procedural matter on which the 
decisional authority is authorized to rule 
and which may appropriately and 
usefully be disposed of at that time. 

(2) If, in a proceeding set for hearing 
under Subpart E, the presiding officer 
determines that the proceeding would be 
substantially expedited by distribution 
of proposed exhibits, including written 
prepared testimony and other 
documents, reasonably in advance of 
the hearing session, the presiding officer 
may, with due regard for the 
convenience of the participants, direct 
advance distribution of the exhibits by a 
prescribed date. The presiding officer 
may also direct the preparation and 
distribution of any briefs and other 
documents which the presiding officer 
determines will substantially expedite 
the proceeding. 


‘§ 385.602 Submission of settlement offers 
(Rute 602). 

(a) Applicability. This section applies 
to written offers of settlement filed in 
any proceeding pending before the 
Commission or set for hearing under 
Subpart E. For purposes of this section, 
the term “cifer of settlement” includes 
any written proposal to modify an offer 
of settlement. 

(b) Submission of offer. (1) Any 
participant in a proceeding may submit 
an offer of settlement at any time. 

(2) An offer of settlement must be filed 
with the Secretary. The Secretary will 
transmit the offer to: 

(i) The presiding officer, if the offer is 
filed after a hearing has been ordered 
under Subpart E of this part and before 
the presiding officer certifies the record 
to the Commission; or 

(ii) The Commission. 

(c) Contents of offer. (1) An offer of 
settlement must include: 

(i) The settlement offer; 

(ii) A separate explanatory statement; 

(iii) Copies of, or references to, any 
document, testimony, or exhibit, 
including record citations if there is a 
record, and any other matters that the 
offerer considers relevant to the offer of 
settlement; and 

(iv) A separate proposed Commission 
order approving the settlement, 
including the following statement: “The 
Commission's approval of this 
settlement does not constitute approval 
of, or precedent regarding, any principle 
or issue in this proceeding”. 

(2) If an offer of settlement pertains.to 
a tariff or rate filing, the offer must 
include any proposed change in a form 
suitable for inclusion in the filed rate 
schedules or tariffs, and a number of 
copies sufficient to satisfy the filing 
requirements applicable to tariff or rate 
filings of the type at issue in the 
proceeding. 

(d) Service. (1) A participant offering 
settlement under this section must serve 
a copy of the offer of settlement: 

(i) On every participant in accordance 
with Rule 2010; 

(ii) On any person required by the 
Commission’s rules to be served with 
the pleading or tariff or rate-schedule 
filing, with respect to which the 
proceeding was initiated. 

(2) The participant serving the offer of 
settlement must notify any person or 
participant served under paragraph 
(d)(1) of this section of the date on 
which comments on the settlement are 
due under paragraph (f) of this section. 

(e) Use of non-approved offers of 
settlement as evidence. An offer of 
settlement that is not approved by the 
Commission, and any comment on that 
offer, is not admissible in evidence 
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against any participant who objects to 
its admission. 

(2) Any discussion of the parties with 
respect to an offer of settlement that is 
not approved by the Commission is not 
subject to discovery or admissible in 
evidence. 

(f) Comments. (1) A comment on an 
offer of settlement must be filed with the 
Secretary who will transmit the 
comment to the Commission, if the offer 
of settlement was transmitted to the 
Commission, or to the presiding officer 
in any other case. 

(2) A comment on an offer of 
settlement may be filed not later than 20 
days after the filing of the offer of 
settlement and reply comments may be 
filed not later than 30 days after the 
filing of the offer, unless otherwise 
provided by the Commission or the 
presiding officer. 

(3) Any failure to file a comment 
constitutes a waiver of all objections to 
the offer of settlement. 

(g) Uncontested offers of settlement. 
(1) If comments on an offer are 
transmitted to the presiding officer and 
the presiding officer finds that the offer 
is not contested by any participant, the 
presiding officer will certify to the 
Commission the offer of settlement, a 
statement that the offer of settlement is 
uncontested, and any hearing record or 
pleadings which relate to the offer of 
settlement. 

(2) If comments on an offer of 
settlement are transmitted to the 
Commission, the Commission will 
determine whether the offer is 
uncontested. 

(3) An uncontested offer of settlement 
may be approved by the Commission 
upon a finding that the settlement 
appears to be fair and reasonable and in 
the public interest. 

(h) Contested offers of settlement. (1) 
(i) If the Commission determines that 
any offer of settlement is contested in 
whole or in part, by any party, the 
Commission may decide the merits of 
the contested settlement issues, if the 
record contains substantial evidence 
upon which to base a reasoned decision 
or the Commission determines there is 
no genuine issue of material fact. 

(ii) If the Commission finds that the 
record lacks substantial evidence or that 
the contested issues can not be severed 
from the offer of settlement, the 
Commission will: 

(A) Establish procedures for the 
purpose of receiving additional evidence 
before a presiding officer upon which a 
decision on the contested issues may 
reasonably be based;‘or 
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(B) Take other action which the 
Commission determines to be 
appropriate. 

(iii) If contested issues are severable, 
the uncontested portions may be 
severed and decided in accordance with 
paragraph (g) of this section. 

(2)(i) If any comment on an offer of 
settlement is transmitted to the 
presiding officer and the presiding 
officer determines that the offer is 
contested, whole or in part, by any 
participant, the presiding officer may 
certify all or part of the offer to the 
Commission. if any offer or part of an 
offer is contested by a party, the offer 
may be certified to the Commission only 
if paragraph (h)(2)(ii) or (iii) of this 
section applies. 

(ii) Any offer of settlement or part of 
any offer may be certified to the 
Commission if the presiding officer 
determines that there is no genuine issue 
of material fact. Any certification by the 
presiding officer must contain the 
determination that there is no genuine 
issue of material fact and any hearing 
record or pleadings which relate to the 
offer or part of the offer being certified. 

(iii) Any offer of settlement or part of 
any offer may be certified to the 
Commission, if: 

(A) The parties concur on a motion for 
omission of the initial decision as 
provided in Rule 710; 

(B) The presiding officer determines 
that the record contains substantial 
evidence from which the Commission 
may reach a reasoned decision on the 
merits of the contested issues; and 

(C) The parties have an opportunity to 
avail themselves of their rights with 
respect to the presentation of evidence 
and cross-examination of opposing 
witnesses. 

(iv) If any contested issues are 
severable, the uncontested portions of 
the settlement may be certified 
immediately by the presiding officer to 
the Commission for decision, as 
provided in paragraph (g) of this section. 

(i) Reservation of rights. Any 
procedural right that a participant has in 
the absence of an offer of settlement is 
not affected by Commission 
disapproval, or approval subject to 
condition, of the uncontested portion of 
the offer of settlement. 


§ 385.603 Settlement negotiations before 
a settlement judge (Rule 603). 

(a) Applicability. This section applies 
to any proceeding set for hearing under 
Subpart E of this part and to any other 
proceeding in which the Commission 
has ordered the appointment of a 
settlement judge. 

(b) Definition. For purposes of this 
section, “settlement judge” means the 


administrative law judge appointed by 
the Chief Administrative Law Judge to 
conduct settlement negotiations under 
this section. 

(c) Requests for appointment of 
settlement judges. (1) Any participant 
may file a motion requesting the 
appointment of a settlement judge with - 
the presiding officer, or, if there is no 
presiding officer for the proceeding, with 
the Commission. 

(2) A presiding officer may request the 
Chief Administrative Law Judge to 
appoint a settlement judge. 

(3) A motion under paragraph (c)(1) of 
this section may be acted upon at any 
tinte, and the time limitations on 
answers in Rule 213(d) do not apply. 

(4) Any answer or objection filed after 
a motion has been acted upon will not 
be considered. 

(d) Commission order directing 
appointment of settlement judge. The 
Commission may, on motion or 
otherwise, order the Chief 
Administrative Law Judge to appoint a 
settlement judge. 

(e) Appointment of settlement judge 
by Chief Administrative Law Judge. The 
Chief Administrative Law Judge may 
appoint a settlement judge for any 
proceeding, if requested by the presiding 
officer under paragraph (c)(2) of this 
section or if the presiding officer concurs 
in a motion made under paragraph (c)(1) 
of this section. 

(f) Order appointing settlement judge. 
The Chief Administrative Law Judge 
will appoint a settlement judge by an 
order, which specifies whether, and to 
what extent, the proceeding is 
suspended pending termination of 
settlement negotiations conducted in 
accordance with this section. The order 
may confine the scope of any settlement 
negotiations to specified issues. 

(g) Powers and duties of settlement 
judge. (1) A settlement judge will 
convene and preside over conferences 


* and settlement negotiations between the 


participants and assess the practicalities 
of a potential settlement. 

(2)(i) A settlement judge will report 
to the Chief Administrative Law Judge 
or the Commission, as appropriate, 
describing the status of the settlement 
negotiations and evaluating settlement 
prospects. 

(ii) In any such report, the settlement 
judge may recommend the termination 
or continuation of settlement 
negotiations conducted under this 
section. 

(iii) The first report by the settlement 
judge will be made not later than 30 
days after the appointment of the 
settlement judge. The Commission or the 
Chief Administrative Law Judge may 
order additional reports at any time. 
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(h) Termination of settlement 
negotiations before a settlement judge. 
Unless an order of the Commission 
directing the appointment of a 
settlement judge provides otherwise, 
settlement negotiations conducted under 
this section will terminate upon the 
order of the Chief Administrative Law 
Judge issued after consultation with the 
settlement judge. 

(i) Non-reviewability. Any decision 
concerning the appointment of a 
settlement judge or the termination of 
any settlement negotiations is not 
subject to review by, appeal to, or 
rehearing by the presiding officer, Chief 
Administrative Law Judge, or the 
Commission. 

(j) Multiple settlement negotiations. If 
settlement negotiations are terminated 
under paragraph (h) of this section, the 
Chief Administrative Law Judge may 
subsequently appoint a settlement judge 
in the same proceeding to conduct 
settlement negotiations in accordance 
with this section. 

§ 385.604 Refusal to make admissions or 
stipulations (Rule 604). 

(a) If any party in a proceeding set for 
hearing under Subpart E of this part 
refuses to admit or stipulate to the 
genuineness of a document or the truth 
of a matter of fact and, if the party 
requesting the admission or stipulation 
proves the genuineness of the document 
or the truth of the matters of fact to 
which stipulation is requested, the party 
who made the proof may apply to the 
presiding officer for an order requiring 
the other party to pay any reasonable 
expenses incurred in making the proof, 
including reasonable attorney's fees. 

(b) Unless the presiding officer finds 
either good reason for the refusal by a 
party to admit or stipulate or that the 
admission or stipulation sought is of no 
substantial importance, the presiding 
officer will order payment of expenses 
under paragraph (a) of this section. 

(c) A presiding officer must grant 
immediately any motion under Rule 
715(b) to permit an interlocutory appeal 
to the Commission from a ruling of the 
presiding officer under this section. 

(d) If any party does not comply with 
an order under this section after the 
order is final, the Commission may 
strike all or any part of that party’s 
pleadings or limit or deny further 
participation by the party. 

(e) Any proposed stipulation not 
agreed to is not admissible in evidence 
against any participant objecting to 
admission of the stipulation. 
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Subpart G—Decisions 


§385.701 Applicability (Rule 701). 

This subpart applies to decisions in 
proceedings set for hearing under 
Subpart E of this part, including any 
decision on a certified question, 
interlocutory appeal, or reopening, and 
to any decision on rehearing, except 
that: 

(a) The provisions of this subpart, 
other than those relating to rehearing or 
reopening, do not apply to consideration 
of an offer of settlement; and 

(b) This subpart applies to summary 
disposition only to the extent provided 
in Rule 217. 


s 
§385.702 Definitions (Rule 702). 

For purposes of this subpart: 

(a) “Initial decision” means any 
decision rendered by a presiding officer 
in accordance with Rule 708; 

(b) “Final decision” means any 
decision referred to in Rule 713. 


§385.703 Contents of decisions (Rule 
703). 

Any decision in a proceeding is part 
of the record of that proceeding and will 
contain: 

(a) A ruling on each exception 
presented and any finding or conclusion, 
with supporting reasons, on any 
material issue of fact, law, or discretion 
presented on the record; and 

(b) The appropriate rule, order, 
sanction, relief, or a denial of any rule, 
order, motion, or relief. 


After testimony is taken in a 
proceeding, or phase of a proceeding, 
the presiding officer will afford every 
participant an opportunity to: 

(a) Submit written initial briefs in 
accordance with Rule 706, except that 
the presiding officer may provide an 
opportunity for oral argument in lieu of, 
or in addition to, initial briefs; and 

(b) Submit written reply briefs in 
accordance with Rule 706, except that 
the presiding officer may: 

(1) Provide an opportunity for oral 
reply argument in lieu of, or in addition 
to, reply briefs; or 

(2) For good cause, deny opportunity 
for reply or limit the issues which may 
be addressed in any reply. 


§385.705 Additional powers of presiding 
officer with respect to briefs (Rule 705). 

(a) Limitations on briefs. A presiding 
officer, with due regard to the nature of 
the proceeding, may limit the length of 
any brief to be filed under Rule 706. 

(b) Additional briefs and other filings. 
If appropriate, the presiding officer may 
permit or require briefs or other filings 


in addition to those provided for in Rule 
706. 


§ 385.706 Initial and reply briefs before 
initial decision (Rule 706). 

(a) When filed. The presiding officer 
will prescribe a time for filing initial or 
reply briefs and for service of such 
briefs, giving due regard to the nature of 
the proceeding, the extent of the record, 
and the number and complexity of the 
issues. Unless the presiding officer 
otherwise orders, the time prescribed in 
a proceeding for filing briefs will be the 
same for all initial briefs and the same 
for all reply briefs. 

(b) Contents. (1) An initial brief filed 
with the presiding officer must include: 

(i) A concise statement of the case; 

(ii) A separate section containing 
proposed findings and conclusions, 
unless waived by the presiding officer; 

(iii) Arguments in support of the 
participant's position; and 

(iv) Any other matter requird by the 
presiding officer. 

(2)(i) A reply brief filed with the 
presiding officer must be limited to a 
response to any arguments and issues 
raised in the initial briefs. 

(ii) The presiding officer may impose 
limits on the reply brief in addition to 
any prescribed under paragraph (b)(2)j(i) 
of this section. 

(c) Form. (1) An exhibit admitted in 
evidence or marked for identification in 
the record may not be reproduced in the 
brief, but may be reproduced, within 
reasonable limits, in an appendix to the 
brief. Any pertinent analysis of an 
exhibit may be included in a brief. 

(2) If a brief exceeds 20 pages, the 
brief must be accompanied by a table of 
contents and of points made, including 
page references, and an alphabetical list 
of citations, with page references. 

(d) Record. All initial and reply briefs 
will accompany the record and be 
available to the Commission and the 
presiding officer for consideration in 
deciding the case. 


§385.707 Oral argument before initial 
decision (Rule 707). 

(a) Procedure. The presiding officer 
will designate the order of any oral 
argument to be held, set a time limit on 
each argument, and make any other 
procedural rulings. 

(b) Scope. (1) If oral argument is held 
without an initial brief, each participant 
must be given the opportunity to present 
orally the information required or 
permitted to be included in initial briefs 
under Rule 706(b). 

(2) If oral argument is held in addition 
to an initial or reply brief, oral argument 
may be limited to issues considered by 
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the presiding officer to be appropriate 
issues for oral argument. 

(c) Inclusion of transcript of oral 
argument. All oral arguments will be 
transcribed and included in the record 
and will be available to the Commission 
and the presiding officer in deciding th 
case. 


§385.708 initial decisions 
officers (Rule 708). 

(a) Applicability. This section applies 
to any proceeding in which a presiding 
officer, other than the Commission, 
presided over the reception of the 
evidence. 

(b) General rule. (1) Except as 
otherwise ordered by the Commission or 
provided in paragraph (b)(2) of this 
section, the presiding officer will 
prepare a written initial decision. 

(2){i) If time and circumstances 
require, the presiding officer may issue 
an order stating that an oral initial 
decision will be issued. 

(ii) An oral decision is considered 
served upon all participants when the 
decision is issued orally on the record. 
Promptly after service of the oral 
decision, the presiding officer will 
prepare the oral initial decision 
contained in the transcript in the format 
of a written initial decision. 

(3) Any initial decision prepared 
under paragraph (b)(1) or (b)(2) of this 
section will be certified to the 
Commission by the presiding officer 
with a copy of the record in the 
proceeding. 

(4) Not later than 35 days after the 
certification of an initial decision under 
paragraph (b)(3) of this section, the 
presiding officer, after notifying the 
participants and receiving no objection 
from them, may make technical 
corrections to the initial decision. 

(c) Initial decision prepared and 


by presiding 


. certified by presiding officer. (1) The 


presiding officer who presides over the 
reception of evidence will prepare and 
certify the initial decision, if any, unless 
the officer is unavailable or the 
Commission provides otherwise.in 
accordance with 5 U.S.C. 557(b), 

(2) If the presiding officer who 
presided over the reception of evidence 
becomes unavailable, the Chief 
Administrative Law Judge may issue an 
order designating another quaiified 
presiding officer to prepare and certify 
the initial decision. 

(d) Finality of initial decision. For 
purposes of requests for rehearing under 
Rule 713, an initial decision becomes a 
final Commission decision 10 days after 
exceptions are due under Rule 711, 
unless: 
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(1) Exceptions are tnaiy filed under 
Rule 711; or 

(2) The Commission issues an order 
staying the effectiveness of the decision 
pending review under Rule 712. 


§ 385.709 Other types of decisions (Rule 
709). 


In lieu of an initial decision under 
Rule 708, the Commission may order any 
type of decision as provided by 5 U.S.C. 
557(b), or permit waiver of the initial 
decision as provided by Rule 710. 


§ 385.710 Waiver of the initial decision 
(Rule 710). 

(a) General rule. Any participant may 
file a motion requesting the Commission 
to issue a final decision without any 
initial decision. If all participants join in 
the motion, the motion is granted, unless 
the Commission denies the motion 
within 10 days after the date of filing of 
the motion or, in the case of an oral 
motion under paragraph (c)(2) of this 
section, within 10 days after the motion 
is transmitted to the Commission. 

(b) Content. Any motion to waive the 
initial decision filed with the 
Commission must specify: 

(1) Whether any participant waives 
any procedural right; 

(2) Whether all participants concur in 
the request to waive the initial decision; 

(3) The reasons that waiver of the 
initial decision is in the interest of 
parties and the public interest; 

(4) Whether any participant desires an 
opportunity for filing briefs; and 

(5) Whether any participant desires an 
opportunity for oral argument before the 
presiding officer, the Commission, or an 
individual Commissioner. 

(c) How and when made. (1) Any 
written motion under this section may 
be filed at any time, but not later than 
the fifth day following the close of the 
hearing conducted under Subpart E of 
this part. 

(2) An oral motion under this section 
may be made during a hearing session, 
in which case the presiding officer will 
transmit to the Commission the relevant 
portions of the transcript of the hearing 
in which the motion was made. 


§ 385.711 Exceptions and briefs on and 
opposing e: after initial decision 
(Rule 711). 


(a) Exceptions. (1){i) Not later than 30 
days after service of an initial decision, 
any participant may file with the 
Commission exceptions to the initial 
decision in a brief on exceptions. 

(ii) Not later than 20 days after the 
latest date for filing a brief on 
exceptions, any participant may file a 
brief opposing exceptions in response to 
a brief on exceptions. 


(iii) A participant may file, within the 
time set for filing briefs opposing 
exceptions, a brief on exceptions solely 
for the purpose of incorporating by 
reference one or more numbered 
exceptions contained in the brief of 
another participant. A brief filed under 
this clause need not comply with the 
requirements set forth in paragraph (b) 
of this section. 

(2) A brief on exceptions or a brief 
opposing exceptions may not exceed 100 
pages, unless the Chief Administrative 
Law Judge, upon motion, changes the 
page limitation. 

(3) The Secretary may extend, on 
motion or upon direction of the 
Commission, the time limits for any brief 
on or opposing exceptions. No 
additional briefs are permitted, unless 
specifically ordered by the Commission. 

(4) A participant may not attach to, or 
incorporate by reference in, any brief on 
exceptions or brief opposing exceptions 
any portion of an initial or reply brief 
filed in the proceeding. 

(b) Nature of briefs on exceptions and 
of briefs opposing exceptions. (1) Any 
brief on exceptions and any brief 
opposing exceptions must include: 

(i) If the brief exceeds 10 pages in 
length, a separate summary of the brief 
not longer than five pages; and 

(ii) A presentation of the participant's 
position and arguments in support of 
that position, including references to the 
pages of the record or exhibits 
containing evidence and arguments in 
support of that position. 

(2) Any brief on exceptions must 
include, in addition to matters required 
by paragraph (b)(1) of this section: 

(i) A short statement of the case; 

(ii) A list of numbered exceptions, 
including a specification of each error of 
fact or law asserted; and 

(iii) A concise discussion of the policy 
considerations that may warrant full 
Commission review and opinion. 

(3) A brief opposing exceptions must 
include, in addition to matters required 
by paragraph (b)(1) of this section: 

(i) A list of exceptions opposed, by 
number; and 

(ii) A rebuttal of policy considerations 
claimed to warrant Commission review. 

(c) Oral argument. (1) Any participant 
filing a brief on exceptions or brief 
opposing exceptions may request, by 
written motion, oral argument before the 
Commission or an individual 
Commissioner. 

(2) A motion under paragraph (c)(1) of 
this section must be filed within the time 
limit for filing briefs opposing 
exceptions, 

(3) No answer may be made to a 
motion under paragraph (c)(1) and, to 
that extent, Rule 213(a)(3) is 


inapplicable to a motion for oral 
argument. 

(4) A motion under paragraph (c)(1) of 
this section may be granted at the 
discretion of the Commission. If the 
motion is granted, any oral argument 
will be limited, unless otherwise 
specified, to matters properly raised by 
the briefs. 

(d) Failure to take exceptions results 
in waiver. (1) Complete waiver. If a 
participant does not file a brief on 
exceptions within the time permitted 
under this section, any objection to the 
initial decision by the participant is 
waived. 

(2) Partial waiver, If a participant 
does not object to a part of an initial 
decision in a brief on exceptions, any 
objections by the participant to that part 
of the initial decision are waived. 

(3) Effect of waiver. Unless otherwise 
ordered by the Commission for good 
cause shown, a participant who has 
waived objections under paragraphs 
(d)(1) or (d)(2) of this section to all or 
part of an initial decision may not raise 
such objections before the Commission 
in oral argument or on rehearing. 


§385.712 Commission review of initial 
: in the absence of exceptions (Rule 

(a) General rule. lf no briefs on 
exceptions to an initial decision are filed 
within the time established by rule or 
order under Rule 711, the Commission 
may, within 10 days after the expiration 
of such time, issue an order staying the 
effectiveness of the decision pending 
Commission review. 

(b) Briefs and argument. When the 
Commission reviews a decision under 
this section, the Commission may 
require that participants file briefs or 
present oral arguments on any issue. 

(c) Effect of review. After completing 
review under this section, the 
Commission will issue a decision which 
is final for purposes of rehearing under 
Rule 713. 


§ = Request for rehearing (Rule 
71 

(a) Applicability. (1) This section 
applies to any request for rehearing of a 
final Commission decision or other final 
order, if rehearing is provided for by 
statute, rule, or order. 

(2) For the purposes of rehearing 
under this section, a final decision in 
any proceeding set for hearing under 
Subpart E of this part includes any 
Commission decision: 

(i) On exceptions taken by 
participants to an initial decision; 

(ii) When the Commission presides at 
the reception of the evidence; 
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(iii) If the initial decision procedure 
has been waived by consent of the 
participants in accordance with Rule 
710; 

(iv) On review of an initial decision 
without exceptions under Rule 712; and 

(v) On any other action designated as 
a final decision by the Commission for 
purposes of rehearing. 

(3) For the purposes of rehearing 
under this section, any initial decision 
under Rule 708 is a final Commission 
decision after the time provided for 
Commission review under Rule 712, if 
there are no exceptions filed to the 
decision and no review of the decision 
initiated under Rule 712. 

(b) Time for filing; who may file. A 
request for rehearing by a party must be 
filed not later than 30 days after 
issuance of any final decision or other 
final order in a proceeding. 

(c) Content of request. Any request for 
rehearing must: 

(1) State concisely the alieged error in 
the final decision or final order; 

(2) Conform to the requirements in 
Rule 203(a) which are applicable to 
pleadings; and 

(3) Set forth the matters relied upon 
by the party requesting rehearing, if 
rehearing is sought based on matters not 
available for consideration by the 
Commission at the time of the final 
decision or final order. 

(d) Answers. (1) The Commission will 
not permit answers to requests for 
rehearing. 

(2) The Commission may afford 
parties an opportunity to file briefs or 
present oral argument on one or more 
issues presented by a request for 
rehearing. 

(e) Request is not a stay. Unless 
othewise ordered by the Commission, 
the filing of a request for rehearing does 
not stay the Commission decision or 
order. 

(f) Commission action on rehearing. 
Unless the Commission acts upon a 
request for rehearing within 30 days 
after the request is filed, the request is 
denied. 


§ 385.714 Certified questions (Rule 714). 


(a) General rule. During any 
proceeding, a presiding officer may 
certify or, if the Commission so directs, 
will certify, to the Commission for 
consideration and disposition any 
question arising in the proceeding, 
including any question of law, policy, or 
procedure. 

(b) Notice. A presiding officer will 
notify the participants of the 
certification of any question to the 
Commission and of the date of any 
certification. Any such notification may 


be given orally during the hearing 
session or by order. 
(c) Presiding officer’s memorandum; 


views of the participants. (1) A presiding 


officer should solicit, to the extent 
practicable, the oral or written views of 
the participants on any question 
certified under this section. 

(2) The presiding officer must prepare 
a memorandum which sets forth the 
relevant issues, discusses all the views 
of participants, and recommends a 
disposition of the issues. 

(3) The presiding officer must append 
to any question certified under this 
section the written views submitted by 
the participants, the transcript pages 
containing oral views, and the 
memorandum of the presiding officer. 

(d) Return of certified question to 
presiding officer. If the Commission 
does not act on any certified question 
within 30 days after receipt of the 
certification under paragraph (a) of this 
section, the question is deemed returned 
to the presiding officer for decision in 
accordance with the other provisions of 
this subpart. 

(e) Certification not suspension. 
Unless otherwise directed by the 
Commission or the presiding officer, 
certification under this section does not 
suspend the proceeding. 


§ 385.715 interlocutory appeals to the 
Commission from rulings of presiding 
officers (Rule 715). a 

(a) General rule. A participant may 
not appeal to the Commission any ruling 
of a presiding officer during a 
proceeding, unless the presiding officer 
under paragraph (b) of this section, or 
the motions Commissioner, under 
paragraph (c) of this section, finds 
extraordinary circumstances which 
make prompt Commission review of the 
contested ruling necessary to prevent 
detriment to the public interest or 
irreparable harm to any person. 

(b) Motion to the presiding officer to 
permit appeal. (1) Any participant in a 
proceeding may, during the proceeding, 
move that the presiding officer permit 
appeal to the Commission from a ruling 
of the presiding officer. The motion must 
state why prompt Commission review is 
necessary under the standards of 
paragraph (a) of this section. 

(2) Upon receipt of a motion to permit 
appeal under subparagraph (a)(1) of this 
section, the presiding officer will 
determine, according to the standards of 
paragraph (a) of this section, whether to 
permit appeal of the ruling to the 
Commission. The presiding officer need 
not consider any answer to this motion. 

(3) Any motion to permit appeal to the 
Commission of an order issued under 
Rule 604, or appeal of a ruling under 
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paragraph (a) or (b) of Rule 905, must be 
granted by the presiding officer. 

(4) A presiding officer must issue an 
order, orally or in writing, containing the 
determination made under paragraph 
(b)(2) of this section, including the date 
of the action taken. 

(5) If the presiding officer permits 
appeal, the presiding officer will 
transmit to the Commission: 

(i) A memorandum which sets forth 
the relevant issues and an explanation 
of the rulings on the issues; and 

(ii) the participant’s motion under 
paragraph (b)(1) of this section and any 
answer permitted to the motion. 

(6) If the presiding officer does not 
issue an order under paragraph (b)(1) of 
this section within 15 days after the 
motion is filed under paragraph (b)(1) of 
this section, the motion is.denied. 

(c) Appeal of a presiding officer's 
denial of motion to permit appeal. (1) If 
a motion to permit appeal is denied by 
the presiding officer, the participant who 
made the motion may appeal the denial 
to the Commissioner who is designated 
Motions Commissioner, in accordance 
with this paragraph. For purposes of this 
section, “Motions Commissioner” means 
the Chairman or a member of the 
Commission designated by the 
Chairman to rule on motions to permit 
interlocutory appeal. 

(2) A participant must submit an 


* appeal under this paragraph not later 


than 7 days after the motion to permit 
appeal under paragraph (b) of this 
section is denied. The appeal must state 
why prompt Commission review is 
necessary under the standards set forth 
in paragraph (c)(5) of this section. 

(3) A participant who appeals under 
this paragraph must file with the appeal 
a copy of the written order denying the 
motion or, if the denial was issued 
orally, the relevant portions of the 
transcript. 

(4) The Motions Commissioner may, in 
considering an appeal under this 
paragraph, order the presiding officer or 
any participant in the proceeding to 
provide additional information. 

(5) The Motions Commissioner will 
permit an appeal to the Commission 
under this paragraph only if the Motions 
Commissioner finds extraordinary 
circumstances which make prompt 
Commission review of the contested 
ruling necessary to prevent detriment to 
the public interest or to prevent 
irreparable harm to a person. If the 
Motions Commissioner makes no 
determination within 7 days after filing 
the appeal under this paragraph or 
within the time the Motions 
Commissioner otherwise provides to 
receive and consider information under 
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this paragraph, the appeal to the 
Commission under paragraph (b) of this 
section will not be permitted. 

(6) If appeal under paragraph (b) of 
this section is not permitted, the 
contested ruling of the presiding officer 
will be reviewed in the ordinary course 
of the proceeding as if the appeal had 
not been made. 

(7) If the Motions Commissioner 
permits an appeal to the Commission, 
the Secretary will issue an order 
containing that decision. 

(d) Commission action. Unless the 
Commission acts upon an appeal 
permitted by a presiding officer under 
paragraph (b) of this section, or by the 
Motions Commissioner under paragraph 
(c) of this section, within 15 days after 
the date on which the presiding officer 
or Motions Commissioner permits 
appeal, the ruling of the presiding officer 
will be reviewed in the ordinary course 
of the proceeding as if the appeal had 
not been made. 

(e) Appeal not to suspend proceeding. 
Any decision by a presiding officer to 
permit appeal under paragraph (b) of 
this section or by the Motions 
Commissioner to permit an appeal under 
paragraph (c) of this section will not 
suspend the proceeding, unless 
otherwise ordered by the presiding 
officer or the Motions Commissioner. 


§ 385.716 Reopening (Rule 716). 


(a) General rule. To the extent 
permitted by law, the presiding officer . 
or the Commission may, for good cause 
under paragraph (c) of this section, 
reopen the evidentiary record in a 
proceeding for the purpose of taking 
additional evidence. 

(b) By motion. (1) Any participant 
may file a motion to reopen the record. 
(2) Any motion to reopen must set 
forth clearly the facts sought to be 
proven and the reasons claimed to 

constitute grounds for reopening. 

(3) A participant who does not file an 
answer to any motion to reopen will be 
deemed to have waived any objection to 
the motion provided that no other 
participant has raised the same 
objection. 

(c) By action of the presiding officer 
or the Commission. If the presiding 
officer or the Commission, as 
appropriate, has reason to believe that 
reopening of a proceeding is warranted 
by any change in conditions of fact or of 
law or by the public interest, the record 
in the proceeding may be reopened by 
the presiding officer, before the initial 
decision is served, or by the ° 
Commission, after the initial decision is 
served. _ 


Subpart H—Shortened Procedures 


§ 385.801 Waiver of hearing (Rule 801). 

In any proceeding in which the 
Commission is authorized to act after 
opportunity for hearing, if the parties 
waive hearing, such opportunity will be 
deemed to have been afforded by 
service or publication in the Federal 
Register of notice of the application or 
other initial pleading, request, or other 
filing, such notice fixing a reasonable 
period of time within which any person 
desiring to be heard may file a protest or 
petition. Upon the expiration of such 
period of time, in the absence of a 
request for hearing, the Commission 
may forthwith dispose of the matter 
upon the basis of the pleadings and 
other submittals and the studies and 
recommendations of the staff. A party 
not requesting oral hearing in its 
pleadings will be deemed to have 
waived a hearing for the purpose of such 
disposition, but will not be bound by 
such a waiver for the purposes of any 
request for rehearing with respect to an 
order so entered. 


§ 385.802 Noncontested proceedings 
(Rule 802). 

Noncontested proceedings. In any 
proceeding required by statute to be set 
for hearing, the Commission, when it 
appears to be in the public interest and 
to be in the interest of the parties to 
grant the relief or authority requested in 
the initial pleading, and to omit the 
intermediate decision procedure, may, 
after a hearing during which no 
opposition or contest develops, 
forthwith dispose of the proceedings 
upon consideration of the pleadings and 
other evidence filed and incorporated in 
the record: Provided, (a) The applicant 
or other initial pleader requests that the 
intermediate decision procedure be 
omitted and waives oral hearing and 
opportunity for filing exceptions to the 
decision of the Commission; and (b) no 
issue of substance is raised by any 
request to be heard, protest or petition 
filed subsequent to publication in the 
Federal Register of the notice of the 
filing of an intial pleading and notice or 
order fixing of hearing, which notice or 
order will state that the Commission 
considers the proceeding a proper one 
for disposition under the provisions of 
this subpart. Requests for the procedure 
provided by this subpart may be 
contained in the initial pleading or 
subsequent request in writing to the 
Commission. The decision of the 
Commission in such proceeding after 
noncontested hearing, will be final, 
subject to reconsideration by the 
Commission upon request for rehearing 
as provided by statute. 
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Subpart I—Commission Review of 
Remedial Orders 


§ 385.901 Scope (Rule 901). 

(a) Proceedings to which applicable. 
The provisions of this subpart apply to 
proceedings of the Commission held in 
accordance with section 503(c) of the 
Department of Energy Organization Act 
(42 U.S.C. 7193(c)) to review orders 
issued by the Secretary of Energy 
pursuant to section 503(a) of the 
Department of Energy Organization Act 
(42 U.S.C. 7193(c)), and initiated by 
notices of probable violation, proposed 
remedial orders, or other formal 
administrative initiating documents 
issued on or after October 1, 1977, which 
are contested by the recipient. 

(b) Relationship to other rules. (1) 
Where a provision of this subpart is 
inconsistent with a provision in any 
other subpart of this part, the provision 
in this subpart controls. 

(2) Subpart F of this part, except Rule 
601, does not apply to proceedings under 
this subpart. 


§ 385.902 Definitions (Rule 902). 

For purposes of this subpart: 

(a) “Contested order” means the 
remedial order, interim remedial order 
for immediate compliance or order of 
disallowance being contested in 
proceeding pursuant to this subpart; 

(b) “Interim remedial order for 
immediate compliance” means an 
interim remedial order for immediate 
compliance issued pursuant to 10;CFR 
205.199D (interim remedial order of 
immediate compliance); 

(c) “Order of disallowance” means an 
order of disallowance issued pursuant to 
10 CFR 205.199E (disallowance); 

(d) “Participant”means, as’ 
appropriate, the Secretary, the 
petitioner, and intervenors; 

(e) “Petitioner” means a person who 
has received a remedial order, interim 
remedial order for immediate 
compliance, or order of disallowance 
who notifies the Secretary that he 
intends to contest the order; 

(f) “Remedial order” means a 
remedial order issued pursuant to 10 
CFR 205.199B (remedial orders); 

(g) “Secretary” means the Secretary of 
Energy or his delegate. 


§ 385.903 Request for nondisclosure of 
information (Rule 903). 

(a) For purposes of this section, 
nondisclosure means nondisclosure 
except as to the participants in the 
proceeding under conditions provided in 
paragraphs (d) and (e) of this section. 

(b) If any person filing under this 
subpart claims that some or all of the 
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information contained in a document is 
exempt from the mandatory public 
disclosure requirements of the Freedom 
of Information Act (5 U.S.C. 552), is 
information referred to in section 1905 of 
title 18 of the United States Code (18 
U.S.C. 1905) (disclosure of confidential 
information), or is otherwise exempt by 
law from public disclosure, the person: 

(1) Must request the presiding officer 
not to disclose such information, except 
to the participants in the proceeding 
under the conditions provided in 
paragraphs (d) and (e) of this section, 
which request the person must serve 
upon the participants in the proceeding; 

(2) Must file, together with the 
document, a second copy of the 
document from which has been deleted 
the information for which the person 
requests nondisclosure and must 
indicate in the original document that 
the original document is exempt, or 
contains information which is exempt, 
from disclosure; 

(3) Must include a statement 
specifying why the information is 
privileged or confidential, if the 
information for which nondisclosure is 
requested is claimed to come within the 
exception in 5 U.S.C.,.552(b)(4) for trade 
secrets and commercial or financial 
information; 

(4) Must include a statement 
specifying the justification for 
nondisclosure, if the information for 
which nondisclosure is requested is not 
within the exception in 5 U.S.C. 
552(b)(4). 

(c) If the person filing a document 
does not submit a second copy of the 
document from which the appropriate 
information has been deleted, the 
presiding officer may assume that there 
is no objection to public disclosure of 
the document in its entirety. 

(d) If information is submitted in 
accordance with paragraph (b) of this 
section, the information will not be 
disclosed except as provided in the 
Freedom of Information Act, in 
accordance with Part 388 of this 
subchapter and upon request in 
accordance with paragraph (e) of this 
section, to participants in the proceeding 
under the restrictions that the 
participants may not use or disclose the 
information except in the context of the 
proceeding conducted pursuant to this 
subpart and that the participants must 
return all copies of the information at 
the conclusion of the proceeding to the 
person who submitted the information 
under paragraph (b) of this section. 

(e) At any time, a participant may 
request the presiding officer to direct a 
person submitting information under 
paragraph (b) of this section to provide 
that information to the participant 


requesting the information under this 
paragraph. The presiding officer will so 
direct if the participant requesting the 
information agrees: 

(1) Not to use or disclose the 
information except in the context of the 
proceeding conducted pursuant to this 
subpart; and 

(2) To return all copies of the 
information, at the conclusion of the 
proceeding, to the person submitting the 
information under paragraph (b) of this 
section. 

(f) If the information contained in the 
record of prior proceedings submitted by 
the Secretary under Rule 906(a)(1), is 
determined by the Secretary to be 
exempt frem disclosure, the information 
shall not be disclosed except: 

(1) As provided in the Freedom of 
Information Act, in accordance with 
Part 388 of this subchapter, and 

(2) Upon request in accordance with 
paragraph (g) of this section, to 
participants in the proceeding under the 
restrictions that the participants may 
not use or disclose the information 
except in the context of the proceeding 
conducted pursuant to this section and 
that the participants must return all 
copies of the information at the 
conclusion of the proceeding to the 
presiding officer. 

(g) At any time, a participant may 
request the presiding officer to direct 
that the complete record of prior 
proceedings, including irformation 
determined by the Secretary to be 
exempt from disclosure, be made 
available to that participant. The 
presiding officer will so direct if the 
participant requesting the complete 
record agrees: 

(1) Not-to use or disclose the 
information determined to be exempt 
except in the context of the proceeding 
conducted pursuant to this subpart, and 

(2) To return all copies of the 
information determined to be exempt to 
the presiding officer at the conclusion of 


the proceeding. 


§ 385.904 Commencement of proceeding 
(Rule 904). 

(a) Except as provided in paragraph 
(b) of this section, the proceeding 
pursuant to this subpart will be 
commenced by filing with the Secretary 
of the Commission, for the Commission, 
of a written notice by the Secretary that 
the Secretary has been notified by a 
petitioner that the petitioner has filed a 
notice of intent to contest an order 
reviewable under this subpart. At the 
same time, the Secretary will serve a 
copy of the contested order upon other 
participants in the prior proceedings and 
upon persons denied intervention in the 
prior proceedings, and will certify to the 
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Commission that such service has been 
made, stating the names and ;addresses 
of persons served. 

(b) The proceeding pursuant to this 
subpart with respect to an interim 
remedial order for immediate 
compliance will be commenced by a 
petitioner's filing with the Secretary of 
the Commission, for the Commission, 
and serving on other participants in the 
prior proceedings, if any, a notice of 
petition for review of an interim 
remedial order for immediate 
compliance pursuant to 10 CFR 
205.199D({i)(1) (interim remedial order of 
immediate compliance). The 
Commission will defer consideration of 
the merits of the order until a final 
remedial order is issued by the 
Secretary. 

(c) Upon receipt of notice from the 
Secretary under paragraph (a) of this 
section, or upon receipt of a notice of a 
petition for review by the petitioner 
under paragraph (b) of this section, the 
Commission or its designee will 
designate a presiding officer for the 
proceeding, and the Commission or its 
designee will notify participants in the 
prior proceedings and persons denied 
intervention in the prior proceedings of 
such designation. 


§ 385.905 Stay of contested order (Rule 
905). 

(a) Upon the filing of the notice with 
the Commission by the Secretary under 
paragraph (a) of Rule 904 
(commencement of proceedings), or by 
the petitioner under paragraph (b) of 
such rule, the contested order will be 
automatically stayed pending review 
pursuant to this subpart unless and 
until, upon request of the Secretary or 
other participant, the presiding officer 
finds that the public interest requires 
immediate compliance with the 
contested order. 

(b) The Secretary or other participants 
may at any time, prior to the hearing 
under Rule 909 (hearing), or if there is no 
hearing, prior to the issuance of a 
proposed order under Rule 913 
(proposed order), file a petition 
requesting that the contested order not 
be stayed, or that the stay be lifted, and 
setting forth the legal and factual basis 
for the request. 

(c) The presiding officer may request a 
written statement of the views of 
participants regarding whether the 
contested order should be stayed or 
continue to be stayed and may convene 
an expedited hearing or conference on a 
petition under paragraph (b) of this 
section. 

(d) The presiding officer may grant the 
petition requesting immediate 5 
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compliance where he finds that the 
public interest so requires and will 
notify the participants of the 
determination. 

(e) If the presiding officer does not 
grant the petition under paragraph (b) of 
this section within 10 days after it is 
filed, the petition is denied. Prior to the 
expiration of the 10-day period the 
presiding officer may extend the period 
for decision for up to 7 days. At the end 
of the extension, the petition, if not 
granted, is denied. 

(f) If the petition under paragraph (b) 
of this section is denied, the presiding 
officer will notify the participants of 
such denial. 

(g) A grant or denial of petition under 
paragraphs (b) or (c) of this section may 
be appealed, within 10 days after the 
grant or denial, to the Commission in 
accordance with Rule 715 (relating to 
interlocutory appeals). The contested 
order will remain stayed pending the 
Commission’s disposition of the appeal. 


§ 385.906 Pleadings (Rule 906). 

(a) By the Secretary. (1) Within 20 
days after the filing of notice by the 
Secretary under Rule 904(a) 
(commencement of proceedings), the 
Secretary: 

(i) Will file with the Secretary of the 
Commission for the presiding offtcer two 
certified copies of the entire record 
developed in prior proceedings on the 
contested order. One copy will be 
complete and will be a part of the record 
upon which the order of the Commission 
is based, and will be available to the 
participants subject to the conditions set 
forth in Rule 903 (f) and (g) 
(nondisclosure of information); the 
second copy will have had deletions 
made of information which the 
Secretary has determined to be 
confidential or not subject to disclosure; 

(ii) Will file with the Secretary for the 
presiding officer a copy of the contested 
order; and 

(iii) May, in addition, elect to file a 
statement setting forth the factual 
elements of the alleged violation, which 
statement the Secretary will serve on all 
participants im the proceeding. 

(2) If the petitioner requests 
permission to raise new facts or issues 
pursuant to Rule 907(a) (new facts and 
issues), the Secretary may file, within 10 
days after the filing of the petitioner's 
answer, a reply responding to the 
petitioner’s request to raise new facts or 
issues. In the reply, the Secretary may 
also request the permission of the 
presiding officer to raise new facts or 
issues under the criteria set forth in Rule 
907(b) (new facts and issues) and to 
conduct discovery relating to the new 
facts or issues he may raise pursuant to 


Rule 907(b) (new facts and issues). 
Failure by the Secretary to request 
permission to raise new facts or issues 
or to conduct discovery in this reply 
constitutes a waiver of the opportunity 
to do so at a later time in the 
proceeding. 

(3) The Secretary will file with the 
Secretary of the Commission, for the 
presiding officer, and serve upon other 
participants in the proceedings, a brief 
in support of the affirmative case, which 
will set forth: 

(i) The elements of the alleged 
violation, including references to the 
authorities upon which the Secretary 
relies, including but not limited to 
regulations, rulings, interpretations and 
decisions on appeals and exceptions 
issued by the Department or its 
predecessor agencies and precedents 
established by the Commission; and 

(ii) A complete statement of the 
factual and legal basis of the contested 
order. 

(4) The Secretary's brief will be filed 
according to the following time period 
appropriate to the particular proceeding: 

(i) If no participant (including persons 
requesting intervention) has requested 
permission to raise new facts or issues 
or to conduct discovery pursuant to 
paragraphs (a)(2), (b)(2), (c)(7), and (c)(8) 
of this section, within 20 days after the 


. filing of the petitioner's answer under 


paragraph (b)(1) of this section; 

(ii) If the presiding officer has 
determined, under Rule 908(d) 
(discovery) that no discovery shall be 
permitted, within 20 days after the 
presiding officer's determination under 
such rule; 

(iii) If discovery is permitted under 
Rule 908(d) (discovery) within 20 days 
after the conclusion of the time period 
set for discovery under such rule; 

(b) By the petitioner. (1) Within 15 
days after the filing by the Secretary 
under paragraph (a)(1) of this section, 
the petitioner must file with the 
Secretary of the Commission, for the 
presiding officer, and serve upon the 
Secretary and other participants in the 
proceedings, an answer to the contested 
order admitting or denying each of the 
Secretary's findings in the contested 
order and setting forth affirmative 
defenses, if any. 

(2) In the answer, the petitioner may: 

(i) Contest any part of the record 
which the Secretary certified to the 
presiding officer under paragraph 
(a)(1)(i) of this section; 

(ii) Request permission to raise new 
facts or issues not raised in the prior 
proceedings if the new facts or issues 
meet the criteria set forth in Rule 907(a) 
(new facts and issues); and 
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(iii) Request permission to conduct 
discovery, subject to criteria provided in 
Rule 908(a) (discovery). Failure by the 
petitioner to contest the record or to 
request permission to raise new facts or 
issues or to conduct discovery in this 
answer constitutes a waiver of the 
opportunity to do so at a later time in 
the proceeding. 

(3) Within 15 days after filing of the 
Secretary's brief under paragraph (a)(3) 
of this section, the petitioner shall file 
with the Secretary of the Commission, 
for the presiding officer, and serve upon 
other participants in the proceeding, a 
brief stating fully the objections to the 
contested order, including references to 
the authorities upon which the petitioner 
relies, including but not limited to 
regulations, rulings, interpretations, and 
decisions on appeals and exceptions 
issued by the Department or its 
predecessor agencies and precedents 
established by the Commission. 

(c) By interveners. (1) A person 
qualifying under paragraph (c)(2) of this 
section, may request the presiding 
officer to permit intervention in the 
proceeding under this subpart in 
accordance with the procedures 
described in this paragraph. 

(2) A motion to intervene may be filed 
by any person claiming: - 

(i) An interest which may be directly 
affected and which is not adequately 
protected by existing parties and as to 
which the persons requesting 
intervention may be bound’ by the 
Commissions action in the proceeding; 
or 

(ii) Any other interest of such nature 
that participation by the person 
requesting intervention may be in the 
public interest. 

(3) A motion to intervene must set 
forth clearly and concisely the facts 
from which the nature of the requester's 
alleged right or interest can be 
determined, the grounds of the proposed 
intervention, and the position of the 
intervener in the proceeding, so as fully 
and completely to advise the 
participants and the presiding officer as 
to the specific issues of fact or law to be 
raised or controverted, by admitting, 
denying, or otherwise answering, 
specifically and in detail, each material 
allegation of fact or law raised or 
controverted, including references to the 
authorities upon which the requester 
relies, including, but not limited to, 
regulations, rulings, interpretations, and 
decisions on appeals and exceptions 
issued by the Department or its 
predecessor agencies and precedents 
established by the Commission. 

(4) Motions to intervene may be filed 
with the Secretary of the Commission, 
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for the presiding officer, within 20 days 
after the Secretary's commencement of 
the proceeding under Rule 904 
(commencement of proceedings) unless, 
in extraordinary circumstances and for 
good cause shown, the presiding officer 
authorizes a late filing. A person 
requesting intervention must serve the 
motion to intervene on the participants 
in the proceeding at the same time the 
request is filed with the Secretary of the 
Commission. 

(5) A participant in the proceedings 
may file an answer to a motion to 
intervene. Failure to object constitutes a 
waiver of any objection to the granting 
of such request. If made, answers must 
be filed within 15 days after the filing of 
the request to intervene. 

(6) After expiration of the time for 
filing answers to requests to intervene 
or default thereof, as provided in 
paragraph (c)(5) of this section, the 
presiding officer will grant or deny such 
request, in whole or in part, or may, if 
found to be appropriate, authorize 
limited participation. The presiding 
officer will serve the determination on a 
motion to intervene upon the — 
participants in the proceeding and upon 
the person requesting intervention. If the 
presiding officer denies a motion for 
intervention, the person requesting 
intervention may submit comments to 
the Commission under Rule 913{c) 
(proposed order) requesting the 
Commission to permit the intervention 
under the standards set forth in 
paragraph (c)(2) of this section. 

(7) A person filing a motion to 
intervene, may request therein the 
permission of the presiding officer to 
raise new facts or issues not raised in 
the prior proceedings on the contested 
order, if the new facts or issues meet the 
criteria set forth in Rule 903({c) (request 
for nondisclosure of information). 
Failure by the person requesting 
permission to intervene to request 
permission to raise new facts or issues 
in the motion to intervene constitutes a 
waiver of the opportunity to do so at a 
later time in the proceeding. 

(8) A person filing a motion to 
intervene may request the permission of 
the presiding officer to conduct 
discovery, subject to the conditions set 
forth in Rule 908(c) (discovery). Failure 
by the person requesting permission to 
intervene to request permission to 
conduct discovery in the motion to 
intervene constitutes a waiver of the 
opportunity to do so at a later time in 
the proceeding. 

§ 385.907 New facts and issues (Rule 907). 

(a) Raised by the petitioner. In the 
answer, as provided in Rule 906(b)(2){ii) 
(new facts and issues) the petitioner 


may request permission of the presiding 
officer to raise new facts or issues not 
raised in prior proceedings on the 
contested order that: 

(1){i) Are facts or issues that were not 
known and could not, with the exercise 
of due care, have been known to the 
petitioner at the time they would 
otherwise have been raised during the 
prior proceedings; 

(ii) Are facts or issues that the 
petitioner was unable to raise at the 
time they could have been raised during 
the prior proceedings because of unduly 
restrictive time limits imposed by the 
Secretary; or 

(iii) Are facts or issues that the 
petitioner was not permitted to raise in 
the prior proceedings due to erroneous 
adverse procedural rulings; and 

(2) Are necessary for a full and true 
disclosure of the facts. 

(b) Raised by the Secretary. In the 
reply under Rule 906(a)(2) (pleadings), 
the Secretary may request permission of 
the presiding officer to raise new facts 
or issues not raised in prior proceedings 
on the contested order that: 

(1) Are necessary to support the 
Secretary's case as a result of new facts 
or issues raised by the petitioner under 
Rule 906(b)(2){ii) (pleadings) and this 
section; and 

(2) Are necessary for a full and true 
disclosure of the facts. 

(c) Raised by interveners. In the 
motion to intervene under Rule 906{c)(3) 
(pleadings) and this section, an 
intervener may request permission of 
the presiding officer to raise new facts 
or issues not raised in prior proceedings 
on the contested order that: 

(1) If the intervener did not participate 
in the prior proceeding, meet the criteria 
of paragraphs (a)(1) and (a)(2) of this 
section; or 

(2) If the intervener participated in the 
prior proceedings, are: 

(i)(A) Facts or issues that were not 
known and could not, with the exercise 
of due care, have been known to the 
intervener at the time they would 
otherwise have been raised during the 
prior proceedings; 

(B) Facts or issues that the intervener 
was unable to raise at the time they 
could have been raised during the prior 
proceedings because of unduly 
restrictive time limits imposed by the 
Secretary; or 

(C) Facts or issues that the intervener 
was not permitted to raise in the prior 
proceedings due to erroneous adverse 
procedural rulings; and 

(ii) Are necessary for a full and true 
disclosure of the facts. 

(d) Determination by the presiding 
officer. The presiding officer will 
determine whether to grant or deny, in 
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whole or in part, the requests of the 
participants to raise new facts or issues 
and will serve those determinations on 
the participants in the proceeding. 


§ 385.908 Discovery (Rule 908). 

(a) By petitioner. In the answer under 
Rule 906{b){2) (pleadings), the petitioner 
may request permission of the presiding 
officer to conduct discovery, where such 
discovery: 

(1) Relates to new facts or issues 
raised in accordance with Rule 907(a) 
(new facts and issues); or 

(2){i) Was not permitted in the prior 
proceedings on the contested order due 
to erroneous adverse procedural rulings; 
and 

(ii) Is necessary for a full and true 
disclosure of the facts. 

(b) By the Secretary. In the reply 
under Rule 906(a)(2) (pleadings), the 
Secretary may request permission of the 
presiding officer to conduct discovery 
where such discovery relates to new 
facts or issues raised in accordance with 
Rule 907(b) (new facts and issues). 

(c) By interveners. In a motion to 
intervene under Rule 906(c)(8) 
(pleadings) an intervener may request 
permission of the presiding officer to 
conduct discovery where such 
discovery: 

(1) Relates to new facts or issues 


. raised in accordance with Rule 907(c} 


(new facts and issues); or 

(2) If the intervener participated in the 
prior proceedings, 

(i) Such discovery was not permitted 
in prior proceedings on the contested 
order due to erroneous adverse 
procedural rulings; and 

(ii) Such discovery is necessary for a 
full and true disclosure of the facts. 

(d) Determinations by the presiding 
officer. The presiding officer will 
determine whether to grant or deny, in 
whole or in part, the requests of the 
participants for discovery and will set a 
time limit within which discovery must 
be conducted. 

(e) Interrogatories. In addition to 
discovery devices applicable to this 
subpart under other subparts of this 
part, participants may conduct 
discovery by means of written 
interrogatories under conditions 
determined by the presiding officer. 


§ 385.909 Hearing (Rule 909). 

(a) Participant may file, within 10 
days after filing of the petitioner's brief 
under Rule 906(b)(3) (pleadings), a 
request for a hearing or a motion for the 
opportunity for cross-examination 
including the reasons why cross- 
examination is necessary for a full and 
true disclosure of the facts. 
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(b) If a participant has filed a request 
for a hearing, the presiding officer will 
grant the request for a hearing. The 
hearing will include an opportunity for 
the submission of oral or documentary 
evidence and oral arguments. 

(c) The presiding officer may at any 
time, convene a hearing. 

(d) As soon as practicable after 
receiving a request for hearing under 
paragraph (a) of this section or after 
determination that a hearing will be 
held under paragraph (c) of this section, 
the presiding officer will give notice to 
the participants of the time and place of 
the hearing. 

(e) The presiding officer will 
determine the issues to be resolved in 
the proceeding, may specify the time 
available for oral argument, and will 
give notice thereof to the participants. 
The presiding officer may require 
additional information from the 
participants, and may convene a 
prehearing conference for the purpose of 
determining the issues or the nature of 
the proceeding to be held. 

(f) If at any time prior to the issuance 
of a proposed order pursuant to Rule 913 
(proposed order), with or without a 
motion of a participant, the presiding 
officer determines that it is necessary 
for a full and true disclosure of the facts, 
the presiding officer may order that the 
participants be afforded the opportunity 
for cross-examination on any facts or 
issues raised in the proceeding. 


§ 385.910 Conduct of the hearing (Rule 
910). 


The presiding officer is responsible for 
conduct of the hearing, including the 
order of procedure. 


§ 385.911 Burden of proof (Rule 911). 

(a) The Secretary has the burden of 
going forward and must sustain the 
burden of proof with respect to disputed 
elements of affirmative case of th 
Secretary. . 

(b) The proposed order under Rule 913 
(proposed order) will be based upon a 
preponderance of the evidence. 


§ 385.912 Proposed findings of fact, 
conclusions of law, and comments (Rule 
912). ; 

(a) Within 10 days after the 
conclusion of the hearing, or, if no 
hearing is held, within 20 days after the 
filing of the petitioner's brief under Rule 
906(b)(3) (pleadings), a participant may 
file with the Secretary of the 
Commission fer the presiding officer, 
and serve upon the other participants 
- proposed findings of fact and 
conclusions of law, comments in support 
thereof and any objections with respect 
to procedural rulings of the presiding 
officer. 


(b) Within 10 days after the filing of 
proposed findings of fact and 
conclusions of law under paragraph (a) 
of this section, a participant may file, 
and must serve on other participants, a 
reply thereto. 


§ 385.913 Proposed order (Rule 913). 

(a) After the conclusion of the hearing 
and after the filings under Rule 912(a) 
and (b), (proposed findings of facts, 
conclusions of law, and comments) the 
presiding officer will issue a decision 
and proposed order based on findings of 
fact affirming, modifying, or vacating the 
contested order or directing other 
appropriate relief. The proposed order 
will be based on the entire record before 
the presiding officer, including the 
record of prior proceedings certified by 
the Secretary. 

(b) The presiding officer will certify 
and file with the Secretary of the 
Commission, for the Commission, a copy 
of the record in the proceedings, 
including the proposed order. 

(c) Participants may file, within 15 
days of issuance of the proposed order 
of the presiding officer, with the 
Secretary of the Commission, for the 
Commission, written comments on any 
rulings of the presiding officer and the 
decision and proposed order. 


§ 385.914 Commission action (Rule 914). 
The Commission will upon 
consideration of the entire record and 
the proposed order, issue a final order 
affirming, modifying, or vacating the 
contested order or directing other 
appropriate relief. The Commission will 
serve the final order on the participants. 


§ 385.915 Ex parte communications (Rule 
915). 

The provisions of Rule 2201 (ex parte 
communications) apply to proceedings 
pursuant to this subpart, commencing at 
the time the Secretary issues a proposed 
remedial order under 10 CFR 205.192, an 
interim remedial order for immediate 
compliance under 10 CFR 205.199D, or a 
proposed order of disallowance under 10 
CFR 205.199E, as if proceedings were 
contested on-the-record proceedings 
pending before the Commission. 


§ 385.916 Withdrawal of petition for 
review (Rule 916). 

(a) At any time, including after a 
hearing has been held or convened, the 
petitioner may submit to the presiding 
officer, and serve on other participants 
in the proceeding, a withdrawal of the 
petition for review of the contested 
order. The presiding officer will 
thereupon issue, and serve the 
participants, an order terminating the 
proceeding conducted pursuant to this 
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subpart, which order will be effective 10 
days after issuance. 

(b) Termination of the proceeding 
under paragraph (a) of this section, may 
be appealed to the Commission, within 
10 days after issuance of the termination 
order, except that if the Commission 
does not act on an appeal within 30 
days, it is deemed denied. The 
termination order is stayed pending the 
appeal. If the Commission rescinds the 
termination order, the proceeding will 
continue in accordance with this 
subpart. 


§ 385.917 Sanctions (Rule 917). 
Whenever it appears to the 
Commission that a person is engaged or 
about to engage in any act or practice 
which constitutes or will constitute a 
violation of rule, regulation, or order, 
made or imposed by the Commission or 
the presiding officer under this subpart, 
it may bring an action in the proper 
court of the United Statas to enjoin that 
act or practice and to enforce 
compliance with the order, and upon a 
proper showing, a permanent or 
temporary injunction or decree or 
restraining order will be granted without 
bond. The Commission may transmit 
such evidence as may be available 
concerning that act or practice to the 
Attorney General, who may institute the 
necessary criminal proceedings. 


Subpart J—Commission Review of 
Adjustment Request Denials 


§ 385.1001 Scope (Rule 1004). 

(a) Applicability. This subpart applies 
to proceedings of the Commission held 
in accordance with section 504(b) of the 
Department of Energy Organization Act, 
42 U.S.C. 719(b), to review orders issued 
by the Secretary of Energy pursuant to 
section 504({a) of the Department of 
Energy Organization Act denying, in 
whole or in part, requests for 
adjustments. 

(b) Relationship to other rules. When 
a provision of this subpart is 
inconsistent with a provision of any 
other subpart of this part, the former 
provision controls. 


§ 385.1002 Definitions (Rule 1002). 

For purposes of this subpart: — 

(a) “Commission” includes an officer 
or employee designated as presiding 
officer in a proceeding under this 
subpart. 

(b) “Petitioner” means a person who 
is aggrieved or adversely affected by a 
contested order, as defined in this 
section, and who requests a review, 
pursuant to this subpart, by the 
Commission of the denial by the 
Secretary. 
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(c) “Secretary” means the Secretary of 
Energy or his delegate. 

(d) “Contested order” means the 
decision or order issued by the 
Secretary denying, in whole or in part, a 
request for adjustment. 

(e) “Participant” means, as 
appropriate, the petitioner, the 
Secretary, or an intervener. 


§ 385.1003 Request for nondisclosure of 
information (Rule 1003). : 

(a) For purposes of this section, 
nondisclosure means nondisclosure 
except to the participants in the 
proceedings and under the conditions as 
provided in paragraph (e) of this section. 

(b) If an person filing under this 
subpart claims that some or all of the 
information contained in a document is 
exempt from the mandatory public 
disclosure requirements of the Freedom 
of Information Act (5 U.S.C. 552), is 
information referred to in 18 U.S.C. 1905, 
or is otherwise exempt by law from 
public disclosure, the person: 

(1) Will request the presiding officer 
not to disclose such information, except 
to the participants in the proceedings 
and under the conditions as provided in 
paragraph (e) of this section, which 
request the person must serve upon the 
participants in the proceedings; 

(2) Will file, together with the 
document, a second copy of the 
document from which has been deleted 
the information for which the person 
requests nondisclosure and must 
indicate in the original document that 
the original document is confidential or 
contains confidential information; 

(3) If the information is claimed to 
come within the exception in 5 U.S.C. 
552(b)(4), for trade secrets and 
commercial or financial information, it 
must include a statement specifying why 
the information is privileged or 
confidential; 

(4) If the information for which 
nondisclosure is requested is not within 
the exception in 5 U.S.C. 552{b)(4), it 
must include a statement specifying the 
justification for nondisclosure. 

(c) If the person filing a document 
does not submit a second copy of the 
document from which the appropriate 
information has been deleted, the 
' presiding officer may assume that there 
is no objection to public disclosure of 
the document in its entirety. 

(d) A participant in the proceedings 
who opposes a request for nondisclosure 
under paragraph (b) of this section must 
file, within 10 days of the receipt of a 
copy of the request for nondisclosure, 
with the presiding officer, and serve on 
the other participants, a statement 
specifying the reasons that the material 
is not exempt from disclosure. 


(e) The presiding officer will make an 
independent determination as to a 
request filed under this section and will 
serve that determination upon the 
participants in the proceedings. Ifa 
request for nondisclosure is denied, in 
whole or in part, the requesting person 
will be given-notice thereof and will be 
afforded an opportunity to respond, no 
less than 5 days prior to public 
disclosure. If the request for 
nondisclosure is granted, in whole or in 
part, the presiding officer will issue an 
order stating that the information will 
not be disclosed except, upon request, to 
the participants in the proceedings, that 
the participants may not use or disclose 
the information, except in the context of 
the proceedings conducted pursuant to 
this subpart, and that upon conclusion 
of the proceedings, the participants 
return the information to the presiding 
officer. 


§ 385.1004 Commencement of 
proceedings (Rule 1004). 

(a) A petitioner commences 
proceedings, pursuant to this subpart, by 
filing with the Commission and serving 
upon the Secretary and any other 
participants in prior proceedings on the 
contested order a petition for review, 
which must contain: 

(1) A copy of the decision or order 
denying, in whole or in part, request for 
adjustment (the contested order); and 

(2) A complete statement of the 
petitioner’s objections factual or legal to 
the contested order, including references 
to all authorities upon which the 
petitioner relies including but not limited 
to regulations, rulings, interpretations, 
and decisions on exceptions and 
appeals issued by the Department or its 
predecessor agencies and precedents 
established by the Commission. 

(b) A petition for review must be filed 
within 30 days of issuance by the 
Secretary of the order to be contested 
pursuant to this subpart. 

(c) Upon receiving a petition for 
review, the Commission or its designee 
will designate a presiding officer for the 


proceedings. 


§ 385.1005 Replies (Rule 1005). 

(a) By the Secretary. Within 15 days 
of service of the petition for review, the 
Secretary: 

(1) Will file with the Commission a 
certified copy of the complete record 
developed in prior proceedings on the 
contested order, which will be available 
at the Commission for inspection by the 
participants; an 

(2) Will file with the Commission and 
serve on the petitioners and the other 
participants in prior proceedings on the 
contested order, a reply to the petition 
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for review stating fully his or her 
position supported by arguments to the 
petition for review. 

(b) By other participants. A person 
who participated in prior proceedings on 
the contested order may be a participant 
in the proceedings pursuant to this 
subpart and may make filings and 
submittals as determined by the 
presiding officer. 

(c) By interveners. A person who was 
denied the opportunity to participate in 
prior proceedings on the contested order 
or who is aggrieved or adversely 
affected by the contested order may 
move to intervene in accordance with 
Rule 214 (intervention). In order that the 
motion be granted, the movant must 
show, as appropriate, that denial of 
participation in prior proceedings was 
wrongful or why he or she is aggrieved 
or adversely affected by the contested 
order. If the presiding officer grants the 
motion, the person submitting the 
motion to intervene may make fili 
and submittals as determined by the 
presiding officer. 

(d) A participant may request interim 
relief in a proceeding pursuant to this 
subpart. 

(e) The presiding officer may require 
such other filings by the participants as 
he or she deems necessary in the 
conduct of the proceedings. 


§ 385.1006 Request for hearing (Rule 
1006). 

A participant may file with the 
Commission and serve on the other 
participants a request for hearing, which 
will be deemed granted. 


§ 385.1007 Presiding officer (Rule 1007). 

(a) The presiding officer will 
determine the issues to be resolved in 
the proceeding and will give notice 
thereof to the participants. The presiding 
officer may require additional 
information from the participants and 
convene a prehearing conference for the 
purpose of determining the issues to be 
considered at a hearing, if one is to be 
held. The presiding officer may also 
specify the time available for oral 
argument and determine the nature of 
the hearing to be held. 

(b) The presiding officer may 
determine, upon request by a 
participant, whether to permit the 
participant to raise new facts or issues 
not raised in prior proceedings on the 
contested order. Such a request may be 
granted if the facts or issues are facts or 
issues that: 

(1)(i) Were not known and could not, 
with the exercise of due care, have been 
known to the participant at the time 
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they could have been raised in prior 
proceedings; or 

(ii) Are facts or issues that the 
participant was not permitted to raise in 
prior proceedings on the contested order 
due to an adverse procedural ruling 
alleged to be erroneous; and ° 

(2) Are necessary for a full and true 
disclosure of the facts. 


§ 385.1008 Hearings (Rule 1008). 

As soon as practicable, after receiving 
any request for hearing and all the 
pleadings under Rules 1004 
(commencement of proceedings) and ~ 
1005 (replies), the presiding officer will 
give notice to the participants as to the 
time and place of the hearing. 


§ 385.1009 — Proof (Rule 1009). 

(a) A participant seeking relief from 
the Secretary's denial of a request for 
adjustment has the burden of 
demonstrating the participant's 
entitlement to the relief sought. 

(b) Relief will be granted under this 
subpart if a participant demonstrates, by 
a preponderance of the evidence, that 
such relief is warranted. 


§ 385.1010 Proposed order (Rule 1010). 

(a) As soon as practicable, after 
receipt of all the pleadings or after the 
hearing, if one is held, the presiding 
officer will issue, and serve upon the 
participants in the proceedings, a 
proposed order based upon findings of 
fact, affirming, modifying or vacating, 
the contested order or directing other 
appropriate relief. 

(b) The presiding officer will certify 
and file with the Office of the Secretary 
of the Commission, for the Commission, 
a copy of the record in the proceeding, 
including the proposed order. 

(c) Participants may file, within 15 
days of service of the proposed order, 
with the Secretary of the Commission, 
for the Commission, written comments 
on the proposed order. 


§ 385.1011 Final order (Rule 1011). 


The Commission will issue a final 
order, affirming, modifying or vacating 
the contested order or directing other 
appropriate relief. 


§ 385.1012 Ex parte communications (Rule 
1012). 

The provisions of Rule 2201 (ex parte 
communications) apply to proceedings 
pursuant to this subpart, commencing at 
the time a petitioner files a petition for 
review under Rule 1004 (commencement 
of proceedings), as if such proceedings 
an contested on-the-record 


pending before the 
Comndedives 


Subpart K—Petitions for Adjustments 
Under the NGPA 


§ 385.1101 Applicability (Rule 1101). 

(a) Proceedings to which applicable. 
Except as provided in paragraph (b) of 
this section, this subpart applies to 
proceedings of the Commission held in 
accordance with: 

(1) Section 502{c) of the NGPA to 
provide for adjustments of: 

(i) Commission rules, and 

(ii) Commission orders having the 
applicability and effect of a rule as 
defined in section 551(4) of title 5 of the 
United States Code (5 U.S.C. 551(4)) and 
issued under the NGPA, except orders 
issued under sections 301, 302, and 303 
of the NGPA; and 

(2) Section 206(d) of the NGPA to 
provide for exemptions for industrial 
boiler fuel facilities from incremental 
pricing provisions of the NGPA under 
§ 282.206 of this chapter. 

(b) This subpart does not apply to: 

(1) Proceedings wherein the 
Commission by order grants an 
adjustment on its own motion or; 

(2) Proceedings for which the 
Commission by order waives the 
provision of this subpart. 

(c) Relationship to other rules. (1) 
Where a provision of this subpart is 
inconsistent with a provision in another 
subpart of this part, the former provision 
controls. 

(2) When provisions of other subparts 
of this part require Commission action, 
such provisions as applied under this 
subpart shall be deemed to require staff 
action. This subpart does not require a 
hearing to which subpart E applies. 


§ 385.1102 Definitions (Rule 1102). 

For purposes of this subpart: 

(a) “Adjustment” means an order 
issued by Staff under Rule 1109 (orders): 

(1) Granting relief from an order or 
rule issued by the Commission under the 
NGPA, 

(i) Including exceptions, exemptions, 
modification, and recisions of rules and 
orders have the effect of rule as defined 
in section 551 of title 5 of the United 
States Code (5 U.S.C. 551(4)} and issued 
under the NGPA; but 

(ii) Excluding requests for just and 
reasonable rates under sections 104, 106, 
and 109 of the NGPA; and 

(2) Granting an exemption, in whole 
or in part, for incrementally priced 
industrial boiler fuel facilities from 
section 201 of the NGPA, under the 
authority of section 206(d) of the NGPA 
and § 282.206 (industrial boiler fuel 
facilities exemption); 

(b) “Petitioner” means a person who 
files a petition for adjustment under 
paragraph (c) of this section; 
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(c) “Petition” means a petition for 
adjustment filed under Rule 1103 
(commencement of adjustment 
proceedings); 

(d) “NGPA” means the Natural Gas 
Policy Act of 1978; 

(e) “Party” means, with respect to a 
particular petition for adjustment, the 
person making the petition, and 
iniervener, or a person who has moved 
to intervene but whose motion has not 
been granted or denied under Rule 
1105(b) (intervention in adjustment 
proceedings). 

(f} “Staff’ means the Director of the 
Office of Producer and Pipeline ’ 
Regulation, or a person who is 
designated by the Director and who is 
an employee of the Commission. « 


§ 385.1103 Commencement of proceeding 
(Rule 1103). 

A person commences a proceeding for — 
an adjustment by filing a petition for 
adjustment with the Commission. 


§ 385.1104 Initial petition (Rule 1104). 

(a) Content. (1) The petition must 
contain: 

(i) A full and complete statement of 
the relevant facts, including the 
documentary support pertaining to the 
circumstances, act or transaction that is 
the subject of the petition; 

(ii) A complete statement of the 
business reasons why the relief should 
be granted and the business 
consequences that will result if the relief 
is denied; and 

(iii) A statement specifying how the 
denial of relief will cause the applicant 
to suffer special hardship, inequity, or 
unfair distribution of burdens. 

(2) The petition must contain a 
complete statement of the legal basis of 
the relief requested including citations 
to authorities relied upon to support the 
petition. 

(3) The petition must specify the exact 
nature of the relief sought. 

(4) The certificate of service required 
under Rule 2010(h) (certificate of 
service) must indicate the names and 
addresses of all persons served. 

(5) The petition must include a 
proposed notice of the adjustment 
proceeding which must state the 
petitioner’s name, the rule or order 
under the NGPA of which an adjustment 
is sought, the date of the petition, and a 
brief summary of the relief requested. 
The proposed notice must be in the 
following form: 


United States of America 


Federal Energy Regulatory Commission 


oe of Petitioner) 
cket No. 
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Notice of Petition for Adjustment 

On (date petition was filed), (name of 
petitioner) filed with the Federal Energy 
Regulatory Commission a petition for an 
adjustment under the rule or order under the 
NGPA of which an adjustment is sought, 
wherein (name of petitioner) sought (relief 
requested). 

The procedures applicable to the conduct 
of this adjustment proceeding are found in 
Subpart K of the Commission's Rules of 
Practice and Procedure. 

Any person desiring to participate in this 
adjustment proceeding must file a motion to 
intervene in accordance with the provisions 
of such Subpart K. All motions to intervene 
must be filed within 15 days after publication 
of this notice in the Federal Register. 


(b) Service. (1) The petitioner must 
serve a copy of the petition, or a copy 
from which confidential information has 
been deleted in accordance with Rule 
1112 (requests for confidential 
treatment) on each person who is 
reasonably ascertainable by the 
petitioner as a person who may suffer 
direct and measurable economic impact 
if the relief is granted. 

(2) Notwithstanding paragraph (b)(1) 
of this section, if a petitioner determines 
that compliance with such paragraph of 
this section would be impracticable, the 
petitioner must: 

(i) Comply with the requirements of 
such paragraph with regard to those 
persons whom it is reasonable and 
practicable to serve; and 

(ii) Include with the petition a 
description of the persons or class or 
classes of persons to whom notice was 
not sent. 

(3) Staff may require the petitioner to 
provide alternate or additional service 
and will cause notice of the applicetion 
to be published in the Federal Register. 


§ 385.1105 Intervention (Rule 1105). 


(a) A motion to intervene in an 
adjustment proceeding, in conformity 
with Rule 214 (intervention) must be 
filed within 15 days after publication in 
the Federal Register of notice of the 
petition for adjustment. 

(b) A motion to intervene is granted 
unless it is denied by staff within 75 
days after the day on which it was filed. 


§ 385.1106 Other filings (Rule 1106). 


(a) Jnterveners. Responses to the 
petition must be filed at the time the 
motion to intervene is filed. 

(b) Petitioner. The petitioner may 
respond to filings of another party 
within 15 days after service of such 
filings. Amended pleadings may be filed 
under Rule 215 (amendments) if the 
petitioner discovers facts unavailable at 
the time the initial petition was filed, or 
if such pleadings are requested or 


permitted by Staff under Rule 1107 
(evaluations). 


§ 385.1107 Evaluations (Rule 1107). 

(a) Staff will consider the filings made 
in connection with the petition for 
adjustment. Staff may also consider 
information received under paragraph 
(b) of this section. If Staff obtains 
information under paragraphs (b)(1) or 
(b)(3) of this section and relies upon 
such information, the petitioner will be 
advised of such information and will be 
given 15 days to respond to such 
information. 

(b)(1) Staff may initiate an 
investigation of any statement in a 


, petition and use in its evaluation of any 


relevant fact obtained in such an 
investigation. 

(2) Staff may request additional 
information from the petitioner. 

(3) Staff may solicit and accept 
submissions from interveners or third 
persons relevant to the petition. 

(4) Staff may consider information 
obtained in informal conferences held 
under Rule 1111 (adjustment 
conferences). 


§ 385.1108 Criteria (Rule 1108). 

(a) Staff will grant a petition where 
there are sufficient facts to make a 
determination on the merits and where 
Staff determines that an adjustment is 
necessary to prevent or alleviate: 

(1) Special hardship; 

(2) Inequity; or 

(3) An unfair distribution of burdens. 

(b) When there are not sufficient facts 
to make a determination on the merits, 
the Staff may dismiss the petition 
without prejudice; except, that when 
Staff has requested additional material 
information under Rule 1107 (adjustment 
evaluations) of this section and the 
petitioner has failed to provide the 
requested information, Staff may deny 
the petition. 


§ 385.1109 Orders (Rule 1109). 


(a) Staff will issue a decision and an 
order granting or denying the petition in 
whole or in part. The order will 
articulate the basis for the decision, 
noting any dispute with the factual 
assertions of the petitioner. 

(b) In addition to‘service otherwise 
required under this subpart, Staff will 
serve the decision and order on the 
persons who sought and were denied an 
opportunity to participate in the 
proceeding under this subpart. 

(c) If Staff fails toissue an order 
granting or denying the petition for 
adjustment within the determination 
period, the petitioner may treat the 
application as having been denied and 
may, within 30 days after the close of 
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the determination period, request review 
thereof as prescribed in Rule 1110(a) 
(review of denials). For purposes of this 
paragraph, “determination period” 
means the 150 days commencing with 
the filing of the petition, unless Staff for 
good cause extends such period. 

(d) An order of Staff issued under 
paragraph (a) of this section granting an 
adjustment, in whole or in part, is final 
30 days after it is issued, unless, during 
such 30-day period: 

(1) A petition for review is filed under 
Subpart J of this subchapter in 
accordance with Rule 1110(a) (review of 
denials) in which case the order is final 
when the review process under Subpart 
] has been completed; or 

(2) The Commission directs that the 
order be reviewed under Subpart J in 
accordance with Rule 1110(b), in which 
case the order is final when the review 
process under Subpart J has been 
completed unless the Commission 
expressly states that the order shall be 
effective pending review proceeding. 


§ 385.1110 Review of initial decision and 
order for adjustment (Rule 1110). 

(a) General rule. (1) Within 30 days 
after the issuance by Staff of an order 
granting or denying, in whole or in part, 
a petition for adjustment relief under 
this subpart, a person may file a petition 
for Commission review of that order in 
accordance with Subpart J of this 
subchapter, if the person: 

(i) Is aggrieved or adversely affected 
by that order; and 

(ii) Participated, or sought and was 
denied an opportunity to participate, in 
the proceeding under this subpart. 

(2) Except as otherwise provided in 
this paragraph, the provisions of Subpart 
] shall apply to Commission review of 
both grants and denials of adjustment 
petitions under this subpart. 

(i) “Contested order” in Subpart J 
means the order issued by Staff granting 
or denying, in whole or in part, a 
petition for adjustment under this 
subpart. 

(ii) “Staff” is substituted for 
“Secretary” in Subpart J. With respect to 
review of an order denying a petition for 
adjustment under this subpart, Staff may 
participate in the proceeding in the same 
manner prescribed for the Secretary in 
Rule 1005 (replies in reviews of 
adiustment denials). With respect to 
review of an order granting a petition for 
adjustment under this subpart, Staff may 
not participate in the proceeding except 
to the extent necessary to file the record 
as prescribed in Rule 1005(a)(1) (replies 
in reviews of adjustment denials). With 
respect to review of an order granting in 
part and denying in part a petition for 
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adjustment under this subpart, Staff may 
participate as prescribed in Rule 
1005(a)(1) (replies), only if a petition for 
review has been filed which specifically 
seeks review of the portion of the order 
denying the petition for adjustment. 

(3} A motion to intervene under Rule 
1005(b) (interventions in adjustment 
proceedings) may be filed only by a 
person who sought and was denied an 
opportunity to participate, in the 
proceeding under this section. 

(4) There is no exhaustion of 
administrative remedies until a request 
for review is filed under Subpart J in 
accordance with this section and the 
review process under Subpart J is 
completed by the issuance of an order 
granting or denying, in whole or in part, 
the relief requested. 

(b) Review initiated by the 
Commission. Within 30 days after the 
issuance by Staff of an order granting, in 
whole or in part, a petition for 
adjustment relief under this subpart, the 
Commission may direct that the order 
be reviewed in a proceeding which, 
insofor as practicable, will conform to 
proceedings under Subpart J. The order 
directing such review will specify the 
manner in which such proceeding will 
be conducted and the extent to which 
Subpart J apply. 

(c) Separation of functions. Any 
person who participated in the 
proceeding to review the grant or denial 
of that adjustment under this Rule as a 
witness or counsel may not advise the 
Commission concerning the review of 
the grant on denial of that adjustment. 


§ 385.1111 Conferences (Rule 1111). 

Staff may direct that a conference be 
convened. The conference will be 
conducted by Staff in accordance with 
procedures Staff determines will most 
expeditiously further the purpose of the 
conference. A conference will be 
convened only after actual notice of the 
time, place and nature of the conference 
is provided to the parties. All parties 
may attend the conference. However, if 
a party wishes to present confidential 
information at the conference, Staff may 
exclude the other parties from that part 
of the conference when the confidential 
information is presented. 


§ 385.1112 Requests for confidential 
treatment (Rule 1112). 

(a) If a person filing a document under 
this subpart claims that some or all of 
the information contained in a document 
is exempt from the mandatory 
disclosure requirements of the Freedom 
of Information Act, or is otherwise 
exempt by law from public disclosure, 
that person may request confidential 
treatment of such information. At the 


time request is made for confidential 
treatment, the person must submit a 
copy of the document which contains 
the confidential information and two 
copies of the document which exclude 
the information for which confidential 
treatment is requested. The request for 
confidential treatment must describe the 
information deleted and specify the 
grounds for the claim for confidential 
treatment. The service requirements of 
Rule 2010 (service) are deemed satisfied 
if a copy of the document with the 
confidential information deleted is 
served. 

(b) If a determination to disclose the 
information is made under Part 388 
(public information and requests), the 
person who has requested confidential 
treatment will be given notice thereof 
and will be afforded no less than 10 
days to respond to such determination 
before the information is disclosed. 


§ 385.1113 Interim relief (Rule 1113). 


(a) The petitioner may at any time file 
a request for interim relief in a 
proceeding under this subpart, setting 
forth the legal and factual basis for the 
request. Service of such request must 
comply with the service requirements 
set forth in Rule 1104(b) (initial petition 
of adjustment request} and must be 
made on each person described in such 
rule as well as on any other party to the 
proceeding. 

(b) The grounds for granting interim 
relief are: 

(1) A showing that irreparable injury 
will result in the event the interim relief 
is denied; and 

(ii) A showing that denial of the 
interim relief requested will result in a 
more immediate special hardship or 
inequity to the person requesting the 
interim relief than the consequences that 
would result to other persons if the 
interim relief were granted; or 

(2) A showing that it will be in the 
public interest to grant the interim relief. 

(c) A party may within 10 days after 
the filing of the request for interim relief 
file a reply to the request for interim 
relief. 

(d) Staff may request a written 
statement of the views of a party 
regarding whether the interim relief 
should be granted and may convene an 
expedited conference on the request for 
interim relief. 

(e) Lf Staff has not granted the request 
for interim relief within 30 days after it 
is filed, the request is denied. 

(f)(1) Subject to paragraph (f)(2) of this 
section, Staff will issue an order 
granting or denying the request for 
interim relief and will notify the parties. 
Any grant of interim relief is subject to 
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further modification in the order issued 
under paragraph (f)({1) of this section. 

(2) The Commission may, on its own 
motion, at any time revoke, modify, 
rescind, stay or take any other 
appropriate action concerning the order 
granting interim relief. 


§ 385.1114 Motions (Rule 1114). 


A party may file a motion at any time. 
Motions must set forth the ruling or 
relief requested and must state the 
grounds therefor and the statutory or 
other authority relied upon. Staff will 
rulc on all motions. 


§ 385.1115 Procedural rulings (Rule 1115). 


Staff may make any procedural rule or 
provide any procedural relief. 


§ 385.1116 Appeals (Rule 1116). 


All actions under this subpart are 
taken by Staff, except with respect to 
requests for public information under 
Part 388. Except as provided in Rule 
1110 (review of initial adjustment 
decision) of this section, there are no 
appeals to the Commission from Staff 
action taken under this section. 


§ 385.1117 Petition for adjustment treated 
as request for interpretations (Rule 1117). 

(a) Staff may, if appropriate, treat a 
petition filed under Rule 1103 (petition 
for adjustment) as a request for an 
interpretation under section 502(c) of the 
NGPA, or rule or order issued under that 
Act. 

(b) If the Staff exercises its discretion 
under paragraph (a) of this section to 
treat a petition for adjustment as a 
request for an interpretation, then: 

(1) Staff will notify the parties to the 
proceeding that the petition is being 
treated as a request for an interpretation 
under Rule 1901; and 

(2) The time limits in this section are 
stayed pending issuance of the 
interpretation. 

(c) After the interpretation is issued, if 
the petitioner wishes to reinstate the 
adjustment proceeding, the petitioner 
may do so by notifying the Commission 
in writing that the petition should be 
reinstated. 


Subpart L—[Reserved} 


Subpart M—Cooperative Procedure 
With State Commissions 


§ 385.1301 Policy (Rule 1301). 


(a) The Federal Power and Natural 
Gas Acts, sections 209 and 17, 
respectively, authorize cooperation 
between the Federal Energy Regulatory 
Commission and the State commissions 
of the several States in the 
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administration of said Acts, which 
include authorization for: 

(1) Reference of any matter arising in 
the administration of these Acts to a 
board to be composed of a member or 
members from a State or States affected, 
or to be affected, by the particular 
matters pending before the Commission; 

(2) Conferences with State 
commissions regarding the relationship 
between rate structures, costs, accounts, 
charges, practices, classifications, and 
regulations of public utilities or natural 
gas companies subject to the jurisdiction 
of such State commissions and of the 
Commission; and 

(3) Joint hearings with State 
commissions in connection with any 
matter with respect to which the 
Commission is authorized to act. 

(b) The matters that should be the 
subject of a conference referred to a 
board, or heard at a joint hearing of 
State commissions and the Commission, 
obviously, cannot be determined in 
advance. It is understood, therefore, that 
the Commission or any State 
commission will freely suggest 
cooperation with respect to any 
proceeding or matter affecting any 
public utility or natural gas company 
subject to the jurisdiction of the 
Commission and of a State commission, 
and concerning which it is believed that 
cooperation will be in the public 
interest. 


§ 385.1302 Notice (Rule 1302). 

(a) By Commission. (1) Whenever 
there is instituted before the 
Commission any proceeding under 
either the Federal Power Act or the 
Natural Gas Act, the State commission 
or commissions of the State or States 
affected thereby will be given notice 
thereof immediately by the Commission. 
As deemed necessary for an 
understanding of the subject matter, 
each such notice will be supplemented 
by copies of applications, complaints, 
petitions, or orders instituting 
proceedings. Each such notice given to a 
State commission will request that the 
Commission be notified within a 
reasonable time whether the proceeding 
is deemed one that should be considered 
under the cooperative provisions of this 
subpart, and, if so, to advise the 
Commission as to the nature of its 
interest in the matter, and further, to 
specify whether it desires a conference, 
the creation of a board, or a joint or 
concurrent hearing, as defined in this 
subpart and the reasons for such 
request. 

(2) Any commission suggesting some 
form of such cooperative procedure 
should also state whether there is 
pending, or will be pending before it, a 


proceeding in which a concurrent 
hearing might appropriately be held and 
whether its proposal is for such hearing 
covering such proceeding and the 
proceeding pending before the 
Commission. 

(3) A State commission recommending 
to the Commission reference of a 
proceeding to a board, under either the 
Federal Power Act or the Natural Gas 
Act, should state with fullness the 
reasons which led it to believe that such 
reference is desirable and in the public 
interest. 

(4) Upon the receipt from a State 
commission of 4 communication 
suggesting cooperation, the Commission 
will consider the same, and may confer 
with the commission making the request 
and with other interested commissions, 
if any, in such manner as may be most 
suitable, and, if cooperation in the 
manner proposed, or in any other 
manner, appears to be practicable and 
desirable, will so advise each interested 
State commission, and will invite it to 
participate therein. 

(b) By State commission. (1) Each 
State commission should, in like 
manner, notify the Commission of any 
proceeding instituted before it the 
subject matter of which is also subject 
to the jurisdiction of the Commission, or 
in which it believes the Commission is 
interested. Such notice should be 
supplemented by copies of applications, 
petitions, complaints, or orders 
instituting proceedings which may be 
necessary to an understanding of the 
subject matter. Such notice should 
include the suggestions which the State 
commission may wish to make 
concerning cooperative procedure. 

(2) Upon receipt of such notice, the 
Commission will consider the same and 
will promptly notify the State 
commission whether or not in its 
opinion cooperation in the manner 
proposed, or in any other manner, 
appears to be practicable and desirable. 
The Commission is free to propose 
cooperative procedures whether or not 
such proposal of cooperation has been 
made by the State commission first 
giving notice of the proceeding. 

(c) Commission or State commissions 
to invite participation in cooperative 
procedure, In the event that cooperation 
in a particular proceeding has been 
determined upon, the Commission or a 
State commission before which the 
proceeding is pending will so advise 
each interested State commission and 
will invite it to take part therein. 


§ 385.1303 Conferences (Rule 1303). 
Inasmuch as experience has proved 
that informal conferences are the means 
most often used to enable commissions 
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to work together to promote good 
regulation, affording means whereby 
common understandings may be 
reached, and the imposition of 
inconsistent or conflicting regulations 
upon companies subject to both Federal 
and State control may be avoided and 
means whereby State commissions may 
secure the assistance in State regulatory 
work which sections 209 and 17, 
respectively, of the Federal Power and 
Natural Gas Acts authorize the 
Commission to extend, any commission, 
Federal or State, should always feel free 
to suggest a conference to another 
commisison, concerning any matter of 
regulation subject to the jurisdiction of 
either, with respect to which it is 
believed that a cooperative conference 
may be in the public interest. The 
commission desiring a conference upon 
any such matter should notify other 
interested commissions without delay, 
and thereupon the Commission or a 
State commission, as may be agreed, 
will promptly arrange for a conference 
in which all interested commissions will 
be invited to be represented. 


§ 385.1304 Procedure governing matters 
referred to a board (Rule 1304). 


(a) It is believed that the statutory 
provisions of sections 209 and 17, 
respectively, of the Federal Power and 
Natural Gas Acts, for the reference of a 
proceeding to a board constituted as 
therein provided, were designed for use 
in unusual cases, and as a means of 
relief to the Commission when it might 
find itself unable to hear and determine 
cases before it, in the usual course, 
without undue delay. 

(b) Whenever the Commission, either 
upon its own motion or upon the 
suggestion of a State commission or at 
the request of any interested party, 
determines that it is desirable to refer a 
matter arising in the administration 
either of the Natural Gas Act or Part II 
of the Federal Power Act, to a board to 
be composed of a member or members 
from the State or States affected or to be 
affected by such matter, the procedure 
will be as follows: The Commission will 
send a request to each interested State 
commission to nominate a specified 
number of members to serve on such 
board. Whenever more than one State is 
involved, the representation of each 
State coricerned shall be equal, unless 
one or more of the States affected 
chooses to waive such right of equal 
representation. The Commission will 
specify the functions to be performed by 
such board in each instance. When the 
member or members of any board have 
been nominated and appointed in 
accordance with the provisions of either 
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section 209 of the Federal Power Act or 
section 17 of the Natural Gas Act, the 
Commission will issue an order referring 
the particular matter to such board, and 
such order will fix the time and place of 
hearing, define the “force and effect” 
which an action of the board will have, 
the manner in which the proceedings 
will be conducted, and specify the 
allowances to be made for the expense 
of the members of the board. As far as 
applicable, the rules of practice and 
procedure as from time to time adopted 
or prescribed by the Commission will 
govern such board. The board will have 
authority to adjourn the hearing from 
day to day, subpoena witnesses, rule on 
the relevancy, competency, and 
materiality of evidence, and will, after 
hearing all interested parties, submit its 
report to the Commission. 


§ 385.1305 Joint and concurrent hearings 
(Rule 1305). 

(a) The term “joint hearing” used in 
sections 209 and 17, respectively, of the 
Federal Power and Natural Gas Acts is 
understood to cover any hearing in 
which members of the Commission and 
members of one or more State 
commissions may sit together in a 
proceeding pending before one such 
commission, whether or not a 
proceeding or proceedings involving 
similar or corresponding issues be 
pending before any other commission. 

(b) Two different types of proceedings 
have been called “joint hearings”. One 
is that type of proceeding where 
members of one or more State 
commissions sit with members of the 
Commission for information or in an 
advisory capacity. The State 
commissioners in such case do not 
develop a record for their respective 
commissions and may not, at their own 
discretion, make a recommendation to 
the Commission. The other type of joint 
hearing is often referred to as a 
“concurrent hearing”. Under this 
procedure the Commission and one or 
more State commissions sit together to 
hear and jointly make a record upon a 
matter over which all of the 
participating commissions have 
jurisdiction and responsibility for action. 

(c) The Commission or any State 
commission or commissions should feel 
free to suggest or request a joint or 
concurrent hearing at any time. It is 
believed that the concurrent hearing is 
the type of cooperative hearing which is 
likely to be most useful and effective. 

(d) Whenever a concurrent hearing 
has been agreed upon by the 
Commission and one or more State 
commissions, the procedure will be: 

(1) Each commission will designate 
the representative or representatives of 


such commission to sit at such 
concurrent hearing, and will designate 
the representative who will be the 
presiding officer for such commission. 

(2) It will be understood that 
participation in such concurrent hearing 
will in no way affect the complete 
control by each commission of the 
proceeding before it. It will be 
understood, also, that participation in 
either a joint or concurrent hearing will 
in no way preclude any commission 
from causing to be presented in any 
such case pertinent evidence with 
respect to matters in issue. 

(3) The representative designated by 
the Commission will be the presiding 
officer to announce rulings with respect 
to which there is no disagreement; and 
such rulings will be considered 
concurrent rulings. However, the 
presiding officer for any commission 
which does not concur in any ruling may 
announce a divergent ruling and such 
divergent ruling, whether with respect to 
the admissibility of evidence or any 
other matter, will be considered the 
ruling for his or her commission. 

(4) The record of the concurrent 
hearing will be the record of each 
commission participating, except that, if 
divergent rulings are made, the rulings 
will be reported so as to separate and 
distinguish clearly the record of the 
respective participating commissions 
and the evidence admitted in each 
record, in accordance with the rulings of 
the respective commissions. If, in any 
proceeding, the ruling of one presiding 
officer has the effect of admitting any 
voluminous exhibit or testimony which 
is excluded by the ruling of another 
presiding officer, the taking of such 
evidence, whenever possible, will be 
deferred until after the completion of the 
proceedings which can be conducted 
under concurrent rulings. When such 
testimony is taken, the transcript of such 
evidence will be made available to the 
participating commissions, if desired. 

(5) In all respects concerning which 
there is no divergence of ruling, the 
hearing will be conducted in accordance 
with the rules of practice and procedure 
prescribed by the Commission, subject 
to the express understanding that each 
participating State commission will 
control its own record and make its own 
rulings as to the admissibility of 
evidence and as to other matters 
affecting its proceedings, and will make 
its own separate final decision or order 
therein. 

(e) Before either the Commission or a 
participating State commission will 
enter any order or orders in a concurrent 
proceeding, opportunity will be afforded 
for conference between the Commission 
and the State commissions participating. 
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(f} Whenever a joint hearing other 
than a concurrent hearing is agreed 
upon, the commissioners which take 
part therein will agree upon the 
procedure to be followed in such hearing 
in advance of the opening of the same. 
With respect to any concurrent hearing, 
a special agreement may be made by the 
commissions taking part therein for a 
procedure or action differing from that 
outlined in this plan. 

(g) Cooperation between two or more 
commissions in a concurrent hearing 
will preclude either from taking the 
position of an advocate or a litigant. If a 
commission wishes to take such a 
position, it will not be a cooperating 
participant in that proceeding. In such 
situation the appropriate method of 
procedure will be intervention under 
Rule 214. 


§ 385.1306 Intervention by State 
commissions (Rule 1306). 

Any interested State commission may 
intervene in any proceeding before the 
Federal Energy Regulatory Commission, 
as provided in Rule 214. 


Subpart N—[Reserved] 
Subpart O—[Reserved] 
Subpart P—{Reserved] 
Subpart Q—[Reserved] 
Subpart R—{Reserved] 
Subpart S—Miscellaneous_ 


§ 385.1901 Interpretations and 
interpretative rules under the NGPA (Rule 
1901). 

- a) Purpose and applicability.—{1) 
Purpose. The purpose of this section is 
to provide procedures by which: 

(i) A person may seek a written 
interpretation from the General Counsel 
construing a provision,of the NGPA, or 
clarifying a rule issued by the 
Commission under the NGPA; and 

(ii) The Commission may publish an 
interpretative rule that will have general 
applicability and effect. 

(2) Applicability. (i) This section 
applies to requests under section 502({c) 

_ of the NGPA for interpretations of the 
NGPA or of rules or of orders, having 
the applicability and effect of a rule as 
defined in 5 U.S.C. 551(4), issued under 
the NGPA. It does not apply to orders ~ 
issued under sections 301, 302, and 303 
of the NGPA. 

(ii) This section applies to requests for 
interpretations to prospective, existing 
or completed facts, acts, or transactions. 
Interpretations based on hypothetical 
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facts, acts, or transactions will not be 

considered. 

(b) Definitions. For the purpose of this 
section, the following definitions apply. 

_(1) “Direct participant” means any 
person or legal entity who is, or plans to 
be an actual party in the act, 
transaction, or circumstance presented, 
and who has an immediate or direct 
financial interest in the act, transaction, 
or circumstance. 

(2) “Interpretation” means a written 
statement of the General Counsel which 
applies a particular rule to a particular 
set of facts, acts, circumstances or 
transactions. In the discretion of 
General Counsel, the interpretation may 
contain a detailed factual and legal 
analysis, a summary of the facts or the 
law, or both, or it may be a conclusory 
statement. 

(3) “Interpretative rule” means an 
offical interpretative statement of 
general applicability issued by the 
Commission and published in the 
Federal Register that applies the NGPA 
or rules issued thereunder to a specific 
set of facts, acts, circumstances and 
transactions. 

(4) “NGPA” means the Natural Gas 
Policy Act of 1978. 

(5) “Request” means a request for an 
interpretation. 

(6) “Rule” means a rule or an order 
having the effect of a rule as defined in 5 
U.S.C. 551(4). 

(c) Persons who may request an 
interpretation.—{1) Any person who is 
or will be a direct participant in an act, 
transaction, or circumstance affected by 
the NGPA or a rule issued by the 
Commission under the NGPA may file 
with the Office of the General Counsel a 
request for an interpretation. 

(2) Requests for interpretations must 
be addressed to the Office of the 
General Counsel as follows: 

Federal Energy Regulatory Commission, 
Interpretations Section, Office of the 
General Counsel, Suite 8000, 825 North 
Capitol Street, NE., ——— D.C. 
20426. 


(3) Requests for interpretation under 
this paragraph need not be filed with the 
Secretary. 

(d) Content of request.—-{1)} Facts. A 
request for interpretation must contain a 
full and complete statement of the 
relevant and material facts pertaining to 
the act, transaction, or circumstance 
that is the subject of the request for 
interpretation. When the request 
pertains to only one step of a larger 
integrated transaction, the facts, 
circumstances, and other relevant 
information pertaining to the entire 
transaction must be included in the 
request. 


(2) Statement of the question. The 
request must clearly designate the 
section.of the statute, regulation, rule, or 
part thereof which the person making 
the request seeks to have interpreted 
and must set forth clearly and concisely 
the question for which an interpretation 
is sought. The request may also set forth 
a proposed answer to the question. 

(3) Analysis. If the request proposes a 
particular answer: 

(i) The request must set forth a legal 
analysis in support of the proposed 
answer and cite relevant authorities in 
support thereof. 

(ii) The request must set forth the legal 
and business consequences which will 
flow from the proposed answer. 

(4) Factual statements. (i) The request 
must be accompanied by a statement 
that to the best of the applicant's 
personal information, knowledge, and 
belief there is no untrue statement of a 
material or relevant fact and there is no 
omission of a material or relevant fact 
made in the request. 

(ii) Any untrue statement or omission 
of a material or relevant fact upon 
which the Office of the General Counsel 
relied in a request for an interpretation 
is deemed to be a statement or entry 
under secton 1001 of Title 18, United 
States Code. 

(5) Notification of other parties. (i) A 
person submitting a request must 
specify each person who is a direct 
participant in the circumstance, act or 
transaction; must notify them in writing 
of the request for an interpretation; and 
must send them a copy of such request. 
Such notification and the addresses of 
the persons notified must be included in 
a request to the General Counsel. 

(ii) Each person notified pursuant to 
paragraph (d)(5)(i) of this section may 
submit information reg any fact 
provided in the request of which 1 it has 
personal knowledge, if such fact is 
different from the facts presented by the 
applicant. Such fact must be presented 
to the Office of the General Counsel as 
set forth in paragraph (d)(4) of this 
section. 

(e) Additional information. The 
General Counsel may request additional 
information, documentation or legal 
analysis in connection with any request 
for any interpretation. 

(f) Referral of information. 
Information submitted in a request for 
interpretation may be used by the 
Commission or its Staff in their official 
capacity. Any information received will 
be placed in a public file in the 
Commission's Office of Public 
Information. 

(g) The interpretation.—({1) Except as 
provided in paragraph (g)(2) of this 
section, the General Counsel will 
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provide a copy of his or her written 
interpretation of the NGPA or rule as 
applied to the act, transaction, or 
circumstance presented upon the person 
who made the request for the 
interpretation and upon persons named 
in the request as direct participants in 
the act, transaction, or circumstance. 

(2) The General Counsel may 
determine not to issue an interpretation, 
in which case the person who made the 
request and direct participants as 
specified in the request will be notified 
in writing of the decision not to issue an 
interpretation, and the reason for the 
decision. 

(3) Only those persons to whom an 
interpretation is specifically addressed 
and other persons who are named in the 
request, who have been informed by the 
applicant for an interpretation of the 
pendency of the request and who are 
direct participants in the act, transaction 
or circumstance presented, may rely 
upon it. The effectiveness of an 
interpretation depends entirely on the 
accuracy of the facts presented to the 
General Counsel. If a material or 
relevant fact has been misrepresented or 
omitted or if any material or relevant 
fact changes after an interpretation is 
issued or if the action taken differs from 
the facts presented in the request, the 
interpretation may not be relied upon by 
any person. 

(4) An interpretation may be 
rescinded or modified prospectively at 
any time. A rescission or modification is 
effected by notifying persons entitled to 
rely on the interpretation at the address 
contained in the original request. 

(5) Any interpretation based on the 
NGPA or a rule issued thereunder in 
effect at the time of issuance may be 
relied upon only to the extent such law 
or rule remains in effect. 

(6) Except as provided in paragraphs 
(g)(3), (g)(4) and (g)(5) of this section, the 
Staff will not recommend any action to 
the Commission which is inconsistent 
with the position espoused in the 
interpretation. The interpretation of the 
General Counsel is not the 
interpretation of the Commission. An 
interpretation provided by the General 
Counsel is given without prejudice to the 
Commission's authority to consider the 
same or like question and to issue a 
declaratory order to take other action 
which has the effect of rescinding, 
revoking, or modifying the interpretation 
of the General Counsel. 

(h) Appeal. There is no appeal to the 
Commission of an interpretation. 

(i) Interpretative rules. Upon the 
petition of any person or upon its own 
motion, the Commission may publish in 
the Federal Register an interpretative 
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rule regarding any question arising 
under the NGPA or a rule promulgated 
thereunder. Any person is entitled to 
rely upon an interpretative rule. 

(j) Applications for adjustments 
treated as requests for interpretations. 
Except for the notification provisions of 
paragraph (d)(5) of this section, the 
provisions of this section apply to any 
petition for an adjustment which is 
deemed a request for an interpretation 
under Rule 1117. Notice to all parties to 
an adjustment proceeding under Subpart 
K of this part that is deemed to be a 
request for an interpretation will be 
given under Rule 1117(d)(1). 


§ 385.1902 Appeals from action of staff 
(Rule 1902). 
Any staff action, other than a decision 
_or ruling of a presiding officer, as 
defined in Rule 102(e)(1), made in a 
proceeding set for hearing under 
Subpart E of this part, taken pursuant to 
authority delegated to the staff by the 
Commission that would be final, but for 
the provisions of this section, may be 
appealed to the Commission by a party. 
The challenged staff action may be 
appealed by filing a petition within 30 
days of the action. Answers to such 
petitions may be filed by any party 
within 10 days of service of the petition. 
An appeal from any ruling of a presiding 
officer referred to in Rule 102{e)(1) made 
in a proceeding set for hearing under 
Subpart E of this part will conform to 
the requirements of Rule 715 
(interlocutory appeals to the 
Commission from rulings of presiding 
officers). The Commissicn considers 
that a petition for appeal from action 
taken by the staff is deemed denied if 
not acted upon by the Commission 
within 30 days after the filing of such 
petition. The Commission further 
considers its action on appeals made 
pursuant to this section to be final 
agency action that is subject to a request 
for rehearing under Rule 713 (request for 
rehearing). 


§ 385.1903 Notice in rulemaking 
proceedings (Rule 1903). ‘ 

Before the adoption of rule of general 
applicability or the commencement of 
hearing on such a proposed rulemaking, 
the Commission will cause general 
notice to be given by publication in the 
Federal Register, such notice to be 
published therein not less than 15 days 
prior to the date fixed for the 
consideration of the adoption of a 
proposed rule or rules or for the 
commencement of the hearing, if any, on 
the proposed rulemaking, except where 
a shorter period is reasonable and good 
cause exists therefor; Provided however, 
That: 


(a) When the Commission, for good . 
cause, finds it impracticable, 
unnecessary, or contrary to the public 
interest to give such notice, it may 
proceed with the adoption of rules 
without notice by incorporating therein 
a finding to such effect and a concise 
statement of the reasons therefor; 

(b) Except when notice or hearing is 
required by statute, the Commission 
may issue at any time rules of 
organization, procedure or practice, or 
interpretative rules, or statements of 
policy, without notice or public 
proceedings; and 

(c) This section is not to be construed 
as applicable to the extent that there 
may be involved any military, naval, or 
foreign affairs function of the United 
States, or any matter relating to the 
Commission’s management or 
personnel, or to United States property, 
loans, grants, benefits, or contracts. 


§ 385.1904 Copies of transcripts (Rule 
1904). 

The Commission will cause to be 
made a stenographic record of public 
hearings and such copies of the 
transcript thereof as it requires for its 
own purposes. Participants desiring 
copies of such transcript may obtain the 
same from the official reporter upon 
payment of the fees fixed therefor. 


§ 385.1905 Subpoenas (Rule 1905). 

(a) Issuance. Subpoenas for the 
attendance of witnesses or for the 
production of documentary evidence, 
unless directed by the Commission, will 
issue only upon petition in writing to the 
Commission or the presiding officer, 
except that during sessions of a hearing 
in a proceeding, such petition may be 
made orally on the record before the 
Commission or presiding officer, who is 
hereby given authority to determine the 
relevancy and materiality of the 
evidence sought and to issue such 
subpoenas in accordance with such 
determination. Such written petitions 
must be verified and must specify as 
nearly as may be, the general relevance, 
materiality, and scope of the testimony 
or documentary evidence sought, 
including, as to documentary evidence 
specification as nearly as may be, of the 
documents desired and the facts to be 
proved by them in sufficient detail to 
indicate the materiality and relevance of 
such documents. 

(b) Service and return. If service of 
subpoena is made by a United States 
marshal or deputy thereof, such service 
will be evidenced by the return of 
service. If made by another person, such 
person must make affidavit, describing 
the manner in which service was made, 
and must return such affidavit on or 
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with the original subpoena. In case of 
failure to make service, the reasons for 
the failure must be stated on the original 
subpoena. In making service, a copy of . 
the subpoena must be exhibited to and 
left with the person to be served. The 
original subpoena, bearing or 
accompanied by the authorized return, 
affidavit, or statement must be returned 
forthwith to the Secretary or, if so 
directed on the subpoena, to the 
presiding officer before whom.the 
person named in the subpoena is 
required to appear. 

(c) Fees of witnesses. Witnesses who 
are subpoenaed will be paid fees as 
provided in Rule 510(e) (relating to fees). 


§ 385.1906 Depositions (Rule 1906). 

(a) When permissible. The testimony 
of witness may be taken by deposition, 
upon application by a participant in a 
proceeding pending before the 
Commission, at any time before the 
hearing is closed, upon approval by the 
Commission or the presiding officer. 

(b) Notice and application. Unless 
notice is waived, no deposition will be 
taken except after at least 10 days’ 
notice to the parties within the United 
States, and 15 days’ notice when a 
deposition is to be taken elsewhere. 
Such notice must be given in writing by 
the participant proposing to take such 
deposition or by his or her attorney to 


’ the other participants or their attorneys 


of record and to the Commission. In 
such notice and application to take 
evidence by deposition, the participant 
desiring to take the deposition must 
state the name and post office address 
of the witness, the subject matter 
concerning which the witness is 
expected to testify, the time and place of 
taking the deposition, the name and post 
office address of the officer before 
whom it is desired that the deposition be 
taken, and the reason why such 
deposition should be taken. The other 
participants may, within the time stated 
in this section, make any appropriate 
response to such notice and application. 

(c) Authorization for taking. 
Thereupon, if the application so 
warrants, the Commission or presiding 
officer, will issue and serve, within a 
reasonable time in advance of the time 
fixed for taking testimony, upon the 
participants or their attorneys an 
authorization naming the witness whose 
deposition is to be taken and the time, 
place and officer before whom the 
witness is to testify, but such time, place 
and officer so specified may or may not 
be the same as those named in the said 
notice and application. 

(d) Officer before whom taken—(1) 
Within the United States. Such 
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depositions may be taken before a 
member, a presiding officer or other 
authorized representative of the 
Commission, any judge, commissioner, 
or clerk of any court of the United 
States, any chancellor, judge, or justice 
of a State court, any mayor or chief 
magistrate, or a city, or any notary 
public, not being counsel or attorney for 
any of the participants, or interested in 
the proceeding or investigation, 
according to such designation as may be 
made in the authorization. 

(2) In foreign countries. Where such 
deposition is taken in a foreign country, 
it may be taken before a secretary of an 
embassy or legation, counsel general, 
counsel, vice consul, or consular agent 
of the United States, or before such 
person or officer as may be designated 
in the authorization or agreed upon by 
the parties by stipulation in writing filed 
with and approved by the Commission 
or the presiding officer. The magistrate, 
person, or officer so designated in this 
section will be referred to as the Officer. 

(e) Oath and reduction to writing. 
Every person whose testimony is taken 
by deposition will be sworn, or will 
affirm concerning the matter about 
which he or she shall testify, before any 
questions are put or testimony given. 
The testimony will be reduced to writing 
by, or at the direction of, the officer, 
after which the deposition will be 
subscribed by the witness and certified 
in the usual form by the Officer. Unless 
otherwise directed in the authorization, 
after the deposition has been subscribed 
and certified, it will be forwarded, 
together with the number of copies 
specified in the authorization, the copies 
being made by, or at the direction of, 
such Officer in a sealed envelope 
addressed to the Commission at its 
office in Washington, D.C., with 
sufficient postage affixed. Upon receipt 
thereof, the Secretary will file the 
original in the proceeding and will 
forward a copy to each party or his or 
her attorney of record and to staff 
counsel. 

(f) Copies. Rule 2004 (copies of filings) 
is not applicable with respect to the 
number of copies to be provided. 

(g) Scope and conduct of examination. 
Unless otherwise directed in the 
authorization, the deponent may be 
examined regarding any matter which is 
relevant to the issues involved in the 
pending proceeding, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents or other tangible things, and 
the identity and location of persons 
having knowledge of relevant facts. 
Parties or their attorneys and staff 
counsel will have the right of cross- 
examination, objection and exception. 


In making objections to questions or 
evidence, the grounds relied upon will 
be stated briefly, but no transcript filed 
by the Officer shall include argument or 
debate. Objections to questions on 
evidence will be noted by the Officer 
upon the deposition, but the Officer does 
not have power to decide on the 
competency or materiality or relevancy 
of evidence. Objections to questions or 
evidence not taken before the Officer 
are deemed to be waived. 

(h) Not part of record unless received 
in evidence. No part of a deposition will 
constitute a part of the record in the 
proceeding, unless received in evidence 
by the Commission or presiding officer. 
Objection may be made at the hearing in 
the proceeding to receiving in evidence 
any deposition or part thereof for any 
reason which would require the 
exclusion of the evidence if the 
witnesses were then present and 
testifying. 

(i) Fees of officers and deponents. 
Deponents whose depositions are taken 
and the officers taking the same are 
entitled to the same fees as are paid for 
like services in the District Courts of the 
United States, which fees must be paid 
by the party or participant at whose 
instance the depositions are taken. 


§ 385.1907 Reports of compiiance (Rule 
1907). 


When any licensee, permittee, or any 
other person subject to the jurisdiction 
of the Commission is required to do or 
perform any act by Commission order, 
permit, or license provision, there must 
be filed with the Commission within 30 
days following the date when such 
requirement became effective, a notice, 
undér oath, stating that such 
requirement has been met or complied 
with; Provided, however, That the 
Commission, by rule or order, or by 
making specific provision therefor in a 
license or permit, may provide 
otherwise for the giving of such notice of 
compliance. Five conformed copies of 
such notice must be filed in lieu of the 


fourteen conformed copies required by 


Rule 2004 (copies of filings). 


Subpart T—Formail Requirements for 
Filings in Proceedings Before the 
Commission 


§ 385.2001 Filings (Rule 2001). 


(a) Filings with the Commission. (1) 
Except as otherwise provided in this 
chapter, any document required to be 
filed with the Commission must comply 
with Rules 2001 to 2005 and must be 
submitted to the Secretary by: 

(i) Mailing the document to the 
Secretary, Federal Energy Regulatory 
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Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426; or 

(ii) Hand delivering the document to 
Room 3110, 825 North Capitol Street, 
NE., Washington, D.C. 

(2) Any document is considered filed 
on the date stamped by the Secretary, 
unless the document is subsequently 
rejected. Any document received after 
regular business hours is considered 
filed on the next regular business day. 

(b) Rejection. (1) If any filing does not 
comply with any applicable statute, rule, 
or order, the filing may be rejected, 
unless the filing is accompanied by a 
motion requesting a waiver of the 
applicable requirement of a rule or order 
and the motion is granted. 

(2) If any filing is rejected, the 
document is deemed not to have been 
filed with the Commission. 

(3) The Secretary, or the office 
director to whom the filing has been 
referred, will return a copy of any 
document rejected under paragraph 
(b)(1) of this section, with an indication 
of the deficiencies in the filing and the 
reasons for rejection. 

(4) If a filing does not comply with any 
applicable requirement, all or part of the 
filing may be stricken. Any failure to 
reject a filing which is not in compliance 
with an applicable statute, rule, or order 
does not waive any obligation to comply 
with the requirements of this chapter. 


§ 385.2002 Caption of filings (Rule 2002). 

A filing must begin with a caption that 
sets forth: 

(a) The docket designation, if any; 

(b) The title of the proceeding if a 
proceeding has been initiated; 

(c) A heading which describes the 
filing; and 

(d) The name of the participant for 
whom the filing is made, or a shortened 
designation for the participant. 


§ 385.2003 Specifications (Rule 2003). 

(a) Paper. (1) Any filing with the 
Commission must be: ‘ 

(i) Typewritten, printed, or 
reproduced, with each copy clearly 
legible; and 

(ii) On letter-size unglazed paper 
which is 8 to 8% inches wide and 10% 
to 11 inches long. 

(2) Any log, graph, map, drawing, or 
chart submitted as part of a filing will be 
accepted on paper larger than provided 
in paragraph (a)(1) of this section, if it 
cannot be provided legibly on letter-size 
paper. 
~ (b) Format. Any filing with the 
Commission must: 

(1) Have double-spaced print with left 
margins not less than 1% inch wide, 
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except that any tariff or rate filing may 
be single-spaced; 

(2) Indent and single-space any 
quotation which exceeds 50 words; 

(3) Be bound or stapled at the left side 
only, if the filing exceeds one page; and 

(4) Be printed in not less than 10 point 
type with double-leaded text and single- 
leaded quotations, if the filing is printed. 


§ 385.2004 Original and copies of filings 
(Rule 2004). 

Any person filing under this chapter 
must provide an original of the filing and 
fourteen exact copies, unless otherwise 
required by statute, rule, or order. 


§ 385.2005 Subscription and verification 
(Rule 2005). 

(a) Subscription. (1) Any filing with 
the Commission must be signed. 

(2) The signature on a filing 
constitutes a certificate that: 

(i) The signer has read the filing 
signed and knows its contents; 

(ii) The contents are true as stated, to 
the best knowledge and belief of the 
signer; and 

(iii) The signer possesses full power 
and authority to sign the filing. 

(3) A filing must be signed by: 

(i) The person on behalf of whom the 
filing is made; 

(ii) Any officer of the corporation, 
trust, association, or other organized 
group, on behalf of which the filing is 
made; 

(iii) Any officer, agent, or employee of 
the governmental authority, agency, or 
instrumentality on behalf of which the 
filing is made; or 

(iv) A representative qualified to 
practice before the Commission under 
Rule 2101 who possesses authority to 
sign 

3) The signer of any filing may be 
required to submit evidence of authority 
to sign the filing. 

(b) Verification. (1) The facts alleged 
in any filing need not be verified, unless 
verification is required by statute, rule, 
or order. 

(2) If verification of any filing is 
required, the verification must be under 
oath by a person having knowledge of 
the matters set forth in the filing. If any 
vertification is made by a person other 
than the signer, a statement must be 
attached to the verification explaining 
why a person other than the signer 
provides verification. 


§ 385.2006 Docket system (Rule 2006). 

(1) The Secretary will maintain a 
system for docketing proceedings. 

(2) Any public information in any 
docket is available for inspection and 
copying by the public during the office 
hours of the Commission, to the extent 


that such availability is consistent with 
the proper discharge of the 
Commission's duties and in conformity 
with Part 388 of this chapter. 


§ 385.2007 Time (Rule 2007). 

(a) Computation. (1) Except as 
otherwise required by law, any period of 
time prescribed or allowed by statute or 
Commission rule or order is computed to 
exclude the day of the act or event from 
which the time period begins to run. 

(2) The last day of any time period is 
included in the time period, unless it is a 
Saturday, Sunday, part-day holiday that 
affects the Commission, or legal public 
holiday as designated in section 6103 of 
title 5, United States Code (5 U.S.C. 
6103), in which case the period does not 
end until midnight of the next day which 
is not a Saturday, Sunday, part-day 
holiday that affects the Commission, or 
legal public holiday. 

(b) Date of issuance of Commission 
rules or orders. (1) Any Commission rule 
or order is deemed issued when the 
Secretary does the earliest of the 
following: 

(i) Posts a full-text copy in the 
Division of Public Information; 

(ii) Maiis or delivers copies of the 
order to the parties; or 

(iii) Makes such copies public. 

(2) Any date of issuance specified in a 
rule or order need not be the date on 
which the rule or order is adopted by the 
Commission. 

(c) Effective date of Commission rules 
or orders. (1) Unless otherwise ordered 
by the Commission, rules or orders are 
effective on the date of issuance. 

(2) Any initial decision issued by a 
presiding officer is effective when the 
initial decision is final under Rule 
708(d). 


§385.2008 Extensions of time (Rule 2008). 


(a) Except as otherwise provided by 
law, the time by which any person is 
required or allowed to act under any 
statute, rule, or order may be extended 
by the decisional authority for good 
cause, upon a motion made before the 
expiration of the period prescribed or 
previously extended. 

(b) If any motion for extension of time 
is made after the expiration of a 
specified time period, the decisional 
authority may permit performance of the 
act required or allowed, if the movant 
shows extraordinary circumstances 
sufficient to justify the failure to act in a 
timely manner. 


§ 385.2009 Notice. (Rule 2009). 

Unless actual notice is given or unless 
newspaper notice is given as required 
by law, notice by the Commission is 
provided by the Secretary only by 
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publication in the Federal Register. 
Actual notice is usually given by service 
under Rule 2010. 


§385.2010 Service (Rule 2010). 

(a) By participants. (1) Any 
participant filing a document in a 
proceeding must serve a copy of the 
document on: 

(i) Each person whose name is on the 
official service list, or applicable 
restricted service list, for the proceeding 
or phase of the proceeding; and 

(ii) Any other person required to be 
served under Commission rule or order 
or under law. 

(2) If any person receives a rejection 
letter or deficiency letter from the 
Commission, the person must serve a 
copy of the letter on any person 
previously served copies of the rejected 
or deficient filing. 

(b) By the Secretarv. The Secretary 
will serve, as appropriate: 

(1) A copy of any complaint on any 
person against whom the complaint is 
directed; 

(2) A copy of any notice of tariff or 
rate examination or order to show 
cause, on any person to whom the notice 
or order is issued; 

(3) A copy of any rule or any order by 
a decisional authority in a proceeding 
on any person included on the official 
service list, or applicable restricted 
service list, for the proceeding or phase 
of the proceeding. 

(c) Official service list. (1) The official 
service list for any proceeding will 
contain: 

(i) The names and addresses of any 
person designated for service in the 
initial pleading, other than a protest, or 
in the tariff or rate filing which is filed 
by any participant; and 

(ii) The name of counsel for the staff 
of the Commission. 

(2) Any designation of a person for 
service may be changed by filing a 
written notice with the Commission and 
serving the notice on each person whose 
name is included on the official service 
list. 

(d) Restricted service list. (1) For 
purposes of eliminating unnecessary 
expense or improving administrative 
efficiency, the Secretary, an office 
director, or the presiding officer may 
establish, by order, a restricted service 
list for an entire proceeding, a phase of a 
proceeding, one or more issues in a 


_ proceeding, or one or more cases in a 


consolidated proceeding. 
(2) Any restricted service list will 


contain the names of each person on the 
official service list, or the person's 
representative, who, in the judgment of 
the decisional authority establishing the 
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list, is an active participant with respect 
to the proceeding or consolidated 
proceeding, any phase of the proceeding, 
or any issue in the proceeding, for which 
the list is established. 

(3) Any restricted service list is 
maintained in the same manner as, and 
in addition to, the official service list 
under paragraph (c) of this section. - 

(4) Before any restricted service list is 
established, each person included on the 
official service list will be given notice 
of any proposal to establish a restricted 
service list and an opportunity to show 
why that person should also be included 
on the restricted service list or why a 
restricted service list should not be 
established. 

(5) Any designation of a person for 
service on a restricted service list may 
be changed by filing written notice with 
the Commission and serving that notice 
on each person whose name is on the 
applicable restricted service list. 

(e) Inéerveners. (1) If any motion to 
intervene or any notice of intervention is 
filed within time period prescribed for 
that motion or notice, the name and 
address of any person designated for 
service in the motion or notice are 
placed on the official service list or any 
applicable restricted service list. Any 
person placed on the official service list 
under this paragraph is entitled to 
service in accordance with this section. 
If a motion to intervene is denied, the 
name and address of each person 
designated for service pursuant to that 
motion will be removed from the official 
service list. 

(2) If a motion to intervene is not filed 
within the period prescribed for that 
motion, the name and address of any 
person designated for service in the 
motion are placed on the official service 
list, or any applicable restricted service 
list, only after the motion is granted. 
Any person who files a late motion to 
intervene will be served only the 
documents that are filed after the 
motion is granted. 

(f) Methods of service. Service of any 
document must be made: 

(1) By United States mail, first-class or 
better; or 

(2) By delivery in a manner that, and 
to a place where, the person on whom 
service is required may reasonably be 
expected to obtain actual and timely 
receipt. 

(g) Timing of service. (1) Service is 
made under this section when the 
document served is deposited in the 
mail or is delivered in another manner. 

(2) Service of any document must be 
made not later than the date of the filing 
of the document. 

(h) Certification. (1) At the time any 
document required to be served is filed 


with the Commission, the original of a 
certificate of service must be attached to 
the document and a copy of the 
certificate must be attached to each 
copy of the document filed with the 
Commission. 

(2) The certificate of service must 
conform to the following format: 


I hereby certify that I have this day served 
the foregoing document upon each person 
designated on the official service list [or the 
restricted service list, if applicable] compiled 
by the Secretary in this proceeding. 

Dated at this 
day of ,19 


Name 

(if applicable) 
hades 
Telephone No. 


Subpart U—Appearance and Practice 
Before the Commission 


§385.2101 Appearances (Rule 2101). 

(a) A participant may appear in a 
proceeding in person or by an attorney 
or other qualified representative. An 
individual may appear in his or her own 
behalf, a member of a partnership may 
represent the partnership, a bona-fide 
officer of a corporation, trust, 
association or organized group may 
represent the corporation, trust, 
association or group, and an officer or 
employee of a State commisssion, of a 
department or political subdivision of a 
State or other governmental authority, 
may represent the State commission or 
the department or political subdivision 
of the State or other governmental 
authority, in any proceeding. 

(b) A person compelled to appear or 
voluntarily testifying or making a 
statement before the Commission or the 
presiding officer, may be accompanied, 
represented, and advised by an attorney 
or other qualified-representative. 

(c) A person appearing before the 
Commission or the presiding officer 
must conform to the standards of ethical 
conduct required of practitioners before 
the Courts of the United States, and 
where applicable, to the requirements of 
© ‘ction 12(i) of the Public Utility 
rfolding Company Act of 1935 (15 U.S.C. 
791(i)). 


§385.2102 Suspension (Rule 2102). 

(a) After a hearing the Commission 
may disqualify and deny, temporarily or 
permanently, the privilege of appearing 
or practicing before it in any way to a 
person who is found: 

(1) Not to possess the requisite 
qualifications to represent others, or 

(2) To have engaged in unethical or 
improper professiona! conduct, or 
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(3) Otherwise to be not qualified. 

(b) Contumacious conduct in a hearing 
before the Commission or a presiding 
officer will be grounds for exclusion of 
any person from such hearing and for 
summary suspension for the duration of 
the hearing by the Commission or the 
presiding officer. 


§$385.2103 Appearance of former 
employees (Rule 2103). 

(a) No person having served as a 
member, officer, expert, administrative 
law judge, attorney, accountant, 
engineer, or other employee of the 
Commission may practice before or act 
as attorney, expert witness, or 
representative in connection with any 
proceeding or matter before the 
Commission which such person has 
handled, investigated, advised, or 
participated in the consideration of 
while in the service of the Commission. 

(b) No person having been so 
employed may within 1 year after his or 
her employment has ceased, practice 
before or act as attorney, expert 
witness, or representative in connection 
with any proceeding or matter before 
the Commission which was under the 
official responsibility of such person, as 
defined in 18 U.S.C. 202, while in the 
service of the Commission. 

(c) Nothing in paragraphs (a) and (b) 
of this section prevents a former 
member, officer, expert, administrative 
law judge, attorney, accountant, 
engineer, or other employee of the 
Commission with outstanding scientific 
or technological qualifications from 
practicing before or acting as an 
attorney or representative in connection 
with a particular matter in a scientific or 
technological field if the Chairman of 
the Commission makes a certification in 
writing, published in the Federal 
Register, that the national interest 
would be served by such action or 
representation. 


Subpart V—Ex Parte Communications; 
Separation of Functions 


§ 385.2201 Ex parte communications (Rule 
2201). 

In order to avoid all possibilities of 
prejudice, real or apparent, to the public 
interest and persons involved in 
proceedings pending before the 
Commission: 

(a) Except as permitted in paragraph 
(b) of this section, no person who is a 
party to, or his or her counsel, agent, or 
other person acting on his or her behalf, 
and no interceder in, any on-the-record 
proceedings, shali submit ex parte, off- 
the-record communications to any 
member of the Commission or of his or 
her personal staff, to the administrative 
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law judge, or to any other employee of 
the Commission, regarding any matter 
pending before the Commission in any 
contested on-the-record proceeding, and 
no Commissioner, member of his or her 
personal staff, Administrative Law 
Judge, or any other employee of the 
Commission, shall request or entertain 
any such ex parte, off-the-record 
communications. For the purposes of 
this section, the term “ex parte 
communication” means an oral or 
written communication relative to the 
merits of an on-the-record proceeding 
pending before the Commission which is 
not on the public record and with 
respect to which reasonable prior notice 
to the parties is not given, but it shall 
not include requests for status reports 
on any matfer or proceeding covered by 
this section; the term “decisional 
employee” means a commissioner or 
member of his or her personal staff, an 
administrative law judge, or any other 

* employee of the Commission who is or 
may be reasonably expected to be 
involved in the decisional process of the 
proceeding; the term “contested on-the- 
record proceedings” means a proceeding 
required by statute, constitution, 
published Commission rule or regulation 
or order in a particular case, to be 
decided on the basis of the record of a 
Commission hearing, and in which a 
protest or a petition or notice to 
intervene in opposition to requested 
Commission action has been filed; the 
term “interceder” shall include any 
individual outside the Commission, 
whether in private or public iife, 
partnership, corporation, association, or 
other agency, other than a party or an 
agent of a party, who volunteers a 
communication. 

(b) The prohibitions contained in 
paragraph (a) of this section do not 
apply to a communication: 

(1) From an interceder who is a local, 
State, or Federal agency which has no 
official interest in and whose official 
duties are not affected by the outcome 
of the on-the-record proceedings before 
the Commission to which the 
communication relates; 

(2) From an interceder relating to 
matters of procedure only; 

(3) From a party to, or his or her 
counsel, agent, or other person acting on 
his or her behalf, in an on-the-record 
proceeding, if the communication relates 
to matters of procedure only and is 
directed to the Secretary of the 
Commission, staff counsel, or any other 
employee in the presence of or with the 
prior approval of staff counsel; 

(4) From any person when otherwise 
authorized by law; 

(5) When the communication is 
between the staff counsel assigned to 


the proceeding or, in the presence of or 
after coordination with such s 

counsel, any other employee of the 
Commission (except a decisional 
employee) and any party or counsel to 
any party or parties to the proceeding 
or, in the presence of or after 
coordination with such counsel or party, 
and agent of any such party: Provided, 
That any employee of the Commission 
who may reasonably be expected to 
participate in the decisional process 
may waive such participation by 
entering a staff appearance in the 
proceeding: Provided further, That non- 


. unanimous settlement offers shall 


thereafter be served on the participants 
in the proceeding prior to the submission 
of such offers to the Commission; 

(6) Which the participants agree may 
be made on an ex parte basis; 

(7) Related to routine safety, 
construction, and operational 
inspections of project works by the 
Commission staff not undertaken to 
investigate or study a matter pending in 
issue before the Commission in any on- 
the-record proceeding; 

(8) Related to routine field audits of 
the accounts or any books or records of 
a company subject to the Commission's 
accounting requirements not undertaken 
to investigate or study a matter pending 
in issue before the Commission in any 
on-the-record proceeding; 

(9) Which relates solely to a request 
for supplemental information or data 
necessary for an understanding of 
factual materials contained in 
documents filed with the Commission in 
a proceeding covered by this section 
and which is made in the presence of or 
after coordination with counsel, except 
a communication with a decisional 
employee, in the absence of waiver of 
participation; 

(10) The Commission may, by rule or 
order, modify any provision of this 
subpart, or 49 CFR Part 1100, Appendix 
C, as it applies to all or part of a 
proceeding, to the extent permitted by 
law. The prohibitions of paragraph (a) of 
this section do not apply to oil pipeline 
proceedings which are governed by 49 
CFR Part 1100, Appendix C. 

(c) All written communications 
prohibited by paragraph (a) of this 
section, sworn statements reciting the 
substance of all such oral 
communications, and all written 
responses and sworn statements reciting 
the substance of all oral responses to 
such prohibited communications must 
be delivered to the Secretary of the 
Commission who will place the 


communication in public files associated. 


with the case, but separate from the 
material upon which the Commission 
can rely in reaching its decision. The 
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Secretary will serve such 
communications upon parties to the 
proceeding. The Secretary will also 
serve a copy of the sworn statement to 
the communicator and allow him or her 
a reasonable opportunity to file a 
response. 

(d) A Commissioner, member of his or 
her immediate staff, administrative law 
judge, or any other employee of the 
Commission who receives an oral offer 
of any communication prohibited by 
paragraph (a) of this section shall 
decline to listen to such communication 
and shall explain that the matter is 
pending for determination. If 
unsuccessful in preventing such 
communication, the recipient thereof 
shall advise the communicator that he or. 
she will not consider the 
communication. The recipient shall 
prepare a sworn statement setting forth 
the substance of the communication and 
the circumstances thereof within 48 
hours and deliver the statement to the 
Secretary of the Commission for 
compliance with the procedures 
established in paragraph (c) of this 
section. 

(e) Requests for an opportunity to 
rebut, on the record, any facts or 
contentions contained in an ex parte 
communication which the Secretary has 
associated with the record may be filed 
in writing with the Commission. The 
Commission will grant such requests 
only where it determines that the 
dictates of fairness so require. Where 
the communication contains assertions 
of fact not a part of the record and of 
which the Commission cannot take 
official notice, the Commission in lieu of 
receiving rebuttal material normally will 
direct that the alleged factual assertion 
on any proposed rebuttal be disregarded 
in arriving at a decision. Nor will the 
Commission normally permit any 
rebuttal of ex parte endorsements or 
oppositions by civic or other 
organizations by the submission of 
counter endorsements or oppositions. 

(f} Upon receipt of a communication 
knowingly made in violation of 
paragraph (a) of this section, the 
Commission, administrative law judge. 
or other employee presiding at : the 
hearing may require, to the extent 
consistent with the interests of justice 
and the policy of underlying statutes, the 
communicator to show cause why his or 
her claim or interest in the proceeding 
should not be dismissed, denied, 
disregarded, or otherwise adversely 
affected on account of such violation. 

(g) The prohibitions contained in this 
section shall apply from the time at 
which a proceeding is noticedfor 
hearing or the person responsible, for 
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such communication has knowledge that 
it will be noticed for hearing or at the 
time at which a protest or a motion or 
notice to-intervene in opposition to 
requested Commission action has been 
filed, whichever occurs first. 


§385.2202 Separation of functions of staff 
(Rule 2202). 

In any proceeding in which a 
Commission adjudication is made after. 
hearing, no officer, employee, or agent 
assigned to work upon the investigation 
or trial of the proceeding or to assist in 
the trial thereof, in that or any factually 
related proceeding, shall participate or 
advise as to the findings, conclusion or 
decision, except as a witness or counsel 
in public proceedings. 


Subpart W—[Reserved] 
Subpart X—[Reserved] 
Subpart Y—[Reserved] 


Subpart Z—[Reserved] 


PART 388—PUBLIC INFORMATION 
AND REQUESTS 


Sec. 

388.101 Definitions. 

388.102 Scope. 

388.103 Notice of proceedings. 

388.104 Notice and publications of 
decisions, rules, statements of policy, 
organization, and operation. 

388.105 Public records. 

388.106 Index of Commission actions. 

388.107 Timetables and procedures in event 
of withholding public records. 

388.108 Procedure in event of subpoena. 

388.109 Procedures for requesting 

- information. 
Authority: 5 U.S.C. 552 and 553. 


§ 388.101 Definitions. 

For purposes of this part, 

(a) “Filings and submittals” include; 

(1) Applications, declarations, 
complaints, petitions, and other papers 
seeking Commission action; 

(2) Financial and statistical and other 
reports to the Commission; power 
system statements of claimed cost of 
licensed projects, original cost and 
reclassification studies, proposed 
accounting entries, certificetes of 
notification (under section 204(e) of the 
Federal Power Act), rates or rate 
schedules and related data and 
concurrences, and other filings and 
submittals to the Commission in 
compliance with the requirement of any 
statute, executive order, or Commission 
rule, regulation, order, license, or permit; 

(3) Answers, replies, responses, 
objections, protests, motions, 
stipulations, exceptions, other pleadings, 
notices, depositions, certificates, proofs 


of service, transcripts of oral arguments, 
and briefs in any matter or proceeding; 
and 

(4) Exhibits, attachments and 
appendices to, amendments and 
corrections of, supplements to, or 
transmittals or withdrawals of, any of 
the foregoing. 

(b) “Matter or proceeding” means the 
Commission elucidation of the relevant 
facts and applicable law, consideration 
thereof, and action thereupon with 
respect to a particular subject within the 
Commission's jurisdiction, initiated by a 
filing or submittal or a Commission 
notice or order. : 

(c) “Formal record”, includes in 
addition to the filings and submittals in 
a matter or proceeding, any notice or 
Commission order initiating the matter 
or proceeding and, if a hearing is held, 
the following: The designation of the 
presiding officer, transcript of hearing, 
exhibits received in evidence, exhibits 
offered but not received in evidence, 
offers of proof, motions, stipulation, 
subpoenas, proofs of service, references 
to the Commission, and determinations 
made by the Commission thereon, 
certifications to the Commission, and 
anything else upon which action of the 
presiding officer or the Commission may 
be based; it does not include proposed 
testimony or exhibits not offered or 
received in evidence. 

(d) “Staff papers” include the 
Commission staff's working notes, 
papers, records, memoranda, and 
correspondence, except: 

(1) A paper not relating to a proposed 
settlement or to an application, 
permission, filing, or submittal under 
§ 35.13, or § 154.66, of this chapter, 
which are intended for the 
Commission's consideration and are 
within the terms of § 388.105(d) of this 
part (public records) and paragraph 9(e) 
of this section, because received by the 
Commission in a matter or proceeding 
after hearing has commenced and before 
final Commission action; and 

(2) Paper made a part of the public 
rules and records by inclusion in a 
formal record or in Commission 
memorandum or correspondence which 
is part of the public files and record. 

(e) “Commission memoranda” include 
written communications from the staff 
or a presiding officer which are intended 
for the Commission's consideration and 
those to the staff or a presiding officer 
which are signed or transmitted by or on 
behalf of the Chairman, a 
Commissioner, the Secretary, or the 
Executive Director. 

(b) “Commission correspondence” 
includes written communications and 
enclosures received from others than the 
staff and intended for the Commission 
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or sent to others than the staff and 
signed by the Chairman, a 
Commissioner, the Secretary, the 
Executive Director, or other authorized 
official, except those which are purely 
personal. 


§ 388.102 Scope. 

This part prescribes the rules 
governing public notice of proceedings, 
publication of decisions, and public 
records of the Commission. 


§ 388.103 Notice of proceedings. 


(a) Public sessions of the Commission 
for taking evidence or hearing argument 
and public conferences and hearings 
before a presiding officer, including 
substantive rulemaking proceedings, 
will not be held except upon due notice. 

(b) Notice of applications, complaints, 
and petitions, is governed by Rule 2009 
(notice). Notice of applications for 
certificates of public convenience and 
necessity under section 7 of the Natural 
Gas Act is governed by § 157.9 of this 
chapter (notice of application). Notice of 
public sessions and proceedings and of 
meetings of the Commission is governed 
by Rule 2009 (notice). Notice of hearings 
and of initiation or pendency of 
rulemaking proceedings is governed by 
Rule 1903 (notice in rulemaking 
proceedings). Notice of applications 
under Part I of the act for preliminary 
permits and licenses is governed by 
§§ 4.31 and 4.81 of this chapter 
(acceptance or rejection and contents). 
Notice of proposed alterations or 
surrenders of license under section 6 of 
the Federal Power Act may be given by 
filing and publication in the Federal 
Register as stated in Rule 1903 (notice in 
rulemaking proceedings), and, where 
deemed desirable by the Commission, 
by local newspaper advertisement. 
Notice of rates charged and changes 
therein is governed by the filing 
requirements of Subchapters B and E of 
this chapter (regulations under the 
Federal Power Act and Regulations 
under the Natural Gas Act). Other 
notice required by statute, rule, 
regulation, or order, or deemed 
desirable, may be given by filing and 
publication in the Federal Register as 
governed by Rule 1903 (notice in 
rulemaking proceedings) or by service 
as governed by Rule 2010 (service). 


§ 388.104 Notice and publication of 
decisions, rules, statements of policy, 
organization, and operations. 

Service of intermediate and final 
decisions upon parties to the 
proceedings is governed by Rule 2010 
(service). Descriptions of the 
Commission’s organization, its methods 
of operation, statements of policy and 
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interpretations, procedural and 
substantive rules, and amendments 
thereto will be filed with and published 
in the Federal Register. Commission 
opinions together with accompanying 
orders, Commission orders, and 
intermediate decisions will be released 
to the press and made available to the 
public promptly. Copies of Commissions 
opinions, orders in the nature of 
opinions, rulemaking and selected 
procedural orders, and intermediate 
decisions which have become final are 
published in the Federal Energy 
Regulatory Commission Reports and, 
upon payment of applicable charges, 
may be obtained from: Commerce 
Clearing House, Inc., 4025 West 
Peterson Avenue, Chicago, Illinois 
60646. Attention Order Department. 


§ 388.105 Public records. 


(a) The public records of the 
Commission, available for inspection 
and copying upon request reasonably 
describing the documents during regular 
business hours in the public reference 
room maintained by the Division of 
Public Information, include: 

(1) Submittals and filings as follows: 

(i) Applications, declarations, 
complaints petitions, and other papers 
seeking Commission action; 

(ii) Financial, statistical, and other 
reports to the Commission, power 
system statements of claimed cost of 
licensed projects, original cost and 
reclassification studies, proposed 
accounting entries, certificates of 
notification (under section 204(e) of the 
Federal Power Act), rates or rate 
schedules and related data and 
concurrences, and other filings and 
submittals to the Commission in 
compliance with the requirement of any 
statute, executive order, or Commission 
rule, regulation, order, license, or permit; 

(iii) All answers, replies, responses, 
objections, protests, motions, 
stipulations, exceptions, other pleadings, 
notices, depositions, certificates, proof 
of service, transcripts or oral arguments, 
and briefs in any matter or proceeding; 

(iv) Exhibits, attachments and 
appendices to, amendments and 
corrections of, supplements to, or 
transmittals or withdrawals of, any of 
the foregoing; and 

(v) Commission correspondence 
relating to the foregoing; 

(2) All other parts of the formal record 
in any matter or proceeding set for 
formal or statutory hearing and any 
Commission correspondence related 
thereto; 

(3) Proposed testimony or exhibit filed 
with the Commission but not yet offered 
or received in evidence. 


(4) Presiding officer actions, 
correspondence, and memoranda to or 
from others, with the exception of 
internal communications within the 
Office of Administrative Law Judges; 

(5) Commission orders, notices, 
findings, opinions, determinations, and 
other actions in matter or proceeding 
and Commission minutes which have 
been approved; 

(6) Commission correspondence 
relating to any furnishing of data or 
information, except to or by another 
branch, department, or agency of the 
Government; 

(7) Commission correspondence with 
respect to the furnishing of data, 
information, comments, or 
recommendations to or by another 
branch, department, or agency of the 
Government where furnished to satisfy 
a specific requirement of a statute or 
where made public by that branch, 
department or agency; 

(8) Commission correspondence and 
reports on legislative matters under 
consideration by the Office of 
Management and Budget or Congress, 
but only after made public or released 
for publication by that Office or the 
Committee or Member of Congress 
involved; 

(9) Staff reports on statements of 
claimed cost by licensees when such 
reports have been served on the 
licensee; 

(10) Commission correspondence on 
interpretation of the Uniform System of 
Accounts and letters on such 
interpretation signed by the Chief 
Accountant and sent to others than the 
Commission, a Commissioner, or the 
staff; 

(11) Commission correspondence on 
the interpretation or applicability of any 
statute, rule, regulation, order, license, 
or permit issued or administered by the 
Commission and letters of opinion on 
that subject signed by the General 
Counsel and sent to others than the 
Commission, a Commissioner, or the 
staff; 

(12) Copies of the filings, 
certifications, pleadings, records, briefs, 
orders, judgments, decrees, and 
mandates in court proceedings to which 
the Commission is a party and the 
correspondence with the courts or clerks 
of court; 

(13) The Commission’s Administrative 
and Operating Manual; 

(14) Transcripts, electronic recordings, 
or minutes of Commission meetings 
closed to public observation containing 
material nonexempt pursuant to Subpart 
B of Part 375 of this chapter 
(Government in the Sunshine Act rules); 

(15) Other records of the Commission 
except those which are: 
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(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interest of 
national defense or foreign policy and 
are in fact properly classified pursuant 
to such Executive Order. 

(ii) Related solely to the internal 
personnel rules and practices of an 


“agency; 


(iii) Specifically exempted from 
disclosure by statute (other than 5 
U.S.C. 552(b), provided that such statute; 

(A) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue, or 

(B) Establishes particular criteria for 
withholding or refers to particular types 
of matters to be withheld; 

{iv) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(v) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agericy; 

(vi) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(vii) Investigatory records compiled 
for law enforcement purposes, but only 
to the extent that the production of such 
records would interfere with 
enforcement proceedings, deprive a 
person of a right to a fair trial or an 
impartial adjudication, constitute an 
unwarranted invasion of personal 
privacy, disclose the identity of a 
confidential source and, in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source, disclose 
investigative techniques and procedures, 
or endanger the life or physical safety of 
law enforcement personnel; or 

(viii) Geological and geophysical 
information and data, including maps, 
concerning wells; 

(16) Any reasonably segregable 
portion of a record after deletion of the 
portions which are exempt under this 
section. 

(b) The following are examples of 
information which are not part of the 
public records of the Commission: 

(1) Files and records containing facts 
or information not permitted to be 
divulged by section 301 of the Federal 
Power Act or section 8 of the Natural 
Gas Act because knowledge thereof was 
gained during the course of examination 
of books, records, data, or accounts 
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pursuant to those sections and 
divulgence thereof has not been ordered 
by the Commission; 

(2) Files and records classified under 
Executive Order No. 10501, 3 CFR 1949- 
53 Comp., p. 979, for national security 
purposes; 

(3) Written communications between 
or among the Commission, members of 
the Commission, the Secretary, and 
expressly designated members of the 
staff while particularly assigned, in 
accordance with all applicable legal 
requirements, to aid the Commission in 
the drafting of any order and findings, 
with or without opinion in any matter or 
proceeding; and 

(4) Unaccepted offers of settlements in 
any matter or proceeding unless or until 
made public by act of the offeror. 


§ 388.106 Index of Commission actions. 

The Division of Public Information 
maintains and makes available for 
public inspection and copying current 
indexes providing identifying 
information for the public as to any 
matter issued, adopted, or promulgated 
after July 4, 1967, and required by this 
part to be made available or published. 
The index will be published quarterly 
and copies or supplements thereto will 
be distributed by sale or otherwise. 


§ 388.107 Timetables and procedure in 
event of withholding of public records. 

(a)(1) The Director of Public 
Information will determine within 10 
days after receipt of a request for public 
records whether to comply with such 
request and will immediately notify the 
person making such request of such 
determination and the reasons therefor, 
and of the right of such person to appeal 
any adverse determination in writing to 
the Chairman. 

(2) Requests filed pursuant to this part 
must be in writing, addressed to the 
Director of Public Information, and 
clearly marked “Freedom of Information 
Request.” Request for information 
received by the Commission not 
addressed and marked as indicated in 
paragraph (a)(2) of this section will be 
so addressed and marked by 
Commission personnel as soon as it is 
properly identified and forwarded 
immediately to the Director of Public 
Information. Requests made pursuant to 
this paragraph will be considered to be 
received upon actual receipt by the 
Director of Public Information. 

(b)(1) The Chairman, in his or her 
capacity as administrative head of the 
agency pursuant to section 401(c) of the 
DOE Act, will make a determination 
with respect to any appeal within 20 
days after the receipt of such appeal. If 
on appeal, the denial of the request for 


records is in whole or in part upheld, the 
Chairman will notify the person making 
such request of the provisions for 
judicial review of that determination. 

(2) Appeals filed pursuant to this 
section must be in writing, addressed to 
the Chairman of the Commission, and 
clearly marked “Freedom of Information 
Appeals.” Such an appeal received by 
the Commission not addressed and 
marked as indicated in this paragraph 
will be so addressed and marked by 
Commission personnel as soon as it is 
properly identified and forwarded 
immediately to the Chairman. Appeals 
taken pursuant to this paragraph will be 
considered to be received, upon acutal 
receipt by the Chairman. 

(c) In unusual circumstances, the time 
limits prescribed in this section may be 
extended by the Secretary by written 
notice to the person making such 
request setting forth the reasons for such 
extension and the date on which a 
determination is expected to be 
dispatched. No such notice will specify 
a date that would result in an extension 
for more than 10 working days in the 
aggregate. One 10-day extension may be 
invoked at the initial stage or at the 
appellate stage, or divided between the 
two, so long as the total extended time 
does not exceed 10 working days with 
respect to a particular request. The 
Secretary will be responsible for 
allocating distribution of the 10 days on 
a case-by-case basis. “Unusual 
circumstances” as used in this 
paragraph means: 

(1) The need to search for and collect 
the requested records from field 
facilities or other establishments that 
are separate from the office processing 
the requests; 

(2) The need to search-for, collect, and 
appropriately examine a voluminous 
amount of separate and distinct records 
which are demanded in a single request; 
or; 
(3) The need for consultation, which 
will be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determination 
of the request or among two or more 
components of the agency having 
substantial subject-matter interest 
therein. 

(d) If the Commission fails to comply 
with the applicable time limit provisions 
of this section, the Commission can 
request the court for additional time to 
complete its review of the records by 
showing that exceptional circumstances 
exist and that it is exercising due 
diligence in responding to the request. 

(e) Any notification of denial of any 
request for records under this section 
will set forth the names and titles or 
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positions of each person responsible for 
the denial of such request. 

(f) Upon any determination to comply 
with a request for records, the records 
will be made promptly available to such 
person making such request. 


§ 388.108 Procedure in event of subpcena. 


If an officer or employee of the 
Commission is served with a subpoena 
duces tecum, for material which is not 
part of the public file and records of the 
Commission shall be produced only as 
authorized by the Commission. Service 
of such a subpoena shall immediately be . 
reported to the Commission with a 
statement of all relevant facts. The 
Commission will thereupon enter such 
order or give such instructions as it 
deems advisable. 


Subparts W Through Z [Reserved] 


PART 1b—RULES RELATING TO 
INVESTIGATIONS 


4. Part 1b is amended as follows: 


§1b.12 [Amended] 

a. In the last sentence of § 1b.12, by 
removing “1.21(b) of the rules of 
practice.” and adding in lieu thereof 
“§ 385.1904(b) of this chapter.”; 


§1b.16 [Amended] 

b. In the first sentence of § 1b.16(b), by 
removing “§ 1.4 of the rules of practice” 
and adding in lieu thereof “§ 385.2101 of 
this chapter”; 

c. In the last sentence of § 1b.16(c)(4), 
by removing “§ 1.4 of the Commission's 
rules of practice, and § 1100.1 of the 
rules of practice of the Interstate 
Commerce Commission,” and adding in 
dieu thereof “§ 385.2101 of this chapter,” 


§1b.17 [Amended] 

d. In §1b.17, by removing ‘‘§ 1.4 of the 
Commission’s rules of practice” and 
adding in lieu thereof “Subpart U of part 
385 of this chapter”. 


PART 2—GENERAL POLICY AND 
INTERPRETATIONS 


5. Part 2 is amended as follows: 


§2.1a [Amended] 

a. In the first sentence of § 2.1a(b), by 
removing “and § 1.7(e) of this Title”; 

b. In § 2.1a, by removing the text of 
paragraph (c) and adding in lieu thereof 
“TReserved]"; 


§2.17 [Amended] 


c. In § 2.17(f), by removing “18 CFR 
1.17(c).” and adding in lieu thereof 
“§ 385.2010(c) of this chapter.”; 
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§2.56 [Amended] 

d. In the first sentence of § 2.56a(g), by 
removing “§ 1.7(b) of the Commission’s 
rules of practice and procedure (18 CFR 
1.7(b))” and adding in lieu thereof 
“*§ 385.207 of this chapter”; 

e. In § 2.56b(h), by removing “§ 1.7(b) 
of the Commission's rules of practice 
and procedure [18 CFR 1.7(b)]” and 
adding in lieu thereof “§ 385.207 of this 
chapter”; 


§2.59 [Removed] 
f. By removing § 2.59; 


§2.62 [Removed] 
g. By removing § 2.62; 


§2.68 [Amended] 

h. In the first sentence of § 2.68(b), by 
removing ‘‘§ 1.7 of the Commission’s 
rules of practice and procedure in” and 
adding in lieu thereof “§ 385.207 of”; 


§2.78 [Amended] 

i. In § 2.78(a)(2), by removing “§ 1.7(b) 
of the Commission's rules of practice 
and procedure,” and adding in lieu 
thereof “§ 385.207 of this chapter,”; 

j. In the first sentence of § 2.78(b), by 
removing “§ 1.7(b) of this chapter and 
shall conform to the requirements of 
§§ 1.15 and 1.16” and adding in lieu 
thereof “§ 385.1501”; 


§2.100 [Amended] 

k. In the second sentence of § 2.100({c), 
by removing “Section 1.31({b)(2) of the 
Commission's General Rules” and 
adding in lieu thereof “Section 385.106 of 
this chapter”; 

1. In the second sentence of § 2.100(d), 
by removing “18 CFR 1.4(d)” and adding 
in lieu thereof “§ 385.2201”; 

m. In § 2.100{e), by removing “18 CFR 
§ 1.4(c),” and adding in lieu thereof 
“§ 385.2201,"; 


PART 3—ORGANIZATION; 
OPERATION; INFORMATION AND 
REQUESTS 


6. Part 3 is amended as follows: 


§3.6 [Amended] 

a. In the last sentence of § 3.8(e), by 
removing “§ 1.36(e)” and adding in lieu 
thereof ‘§ 388.106 of this chapter”; 

b. In the last sentence of § 3.8(h), by 
removing “described in § 3.4(d)”. 


§3.310 (Subpart B}—[Removed] 


c. In subpart B by removing the entire 
subpart, consisting of § 3.103. 


PART 3a—NATIONAL SECURITY 
INFORMATION 


7. Part 3a is amended as follows: 


§3a.11 [Amended] 

In § 3a.11(d)(1), by removing 
“§ 1.36(c)(14) of the rules of practice and 
procedures of the Federal Power 
Commission (18 CFR 1.36(c){14)).” and 
adding in lieu thereof “§ 388.105(nj of 
this chapter.”; 


PART 3c—STANDARDS OF CONDUCT 
8. Part 3c is amended as follows: 


§3c.5 [Amended] 

a. In § 3c.5(d)(3), by removing “Section 
1.4(c) of the Federal Power 
Commission’s ruie of practice and 
procedure [18 CFR 1.4{c)j” and adding in 
lieu thereof “Section 385.2103 of this 
chapter”; 


§3c.6 [Amended] 

b. In the first sentence of § 3c.6(c), by 
removing “Section 1.36 of the 
Commission’s rules of practice and 
procedure (18 CFR 1.36)” and adding in 
lieu thereof “Part 388 of this chapter”, 
and, in the second sentence thereof, by 
removing “Section 1.36(f)” and adding in 
lieu thereof “Section 388.107 of this 
chapter”; 

c. In § 3c.6(f}, by removing “Section 
1.4(d) of the Commission’s rules of 
practice and procedure [18 CFR 1.4{d)]” 
and adding in lieu thereof “Section 
385.2201”; 

§3c.11 [Amended] 

d. In § 3c.11(f)(2), by removing 
“Section 1.36 of the Federal Power 
Commission's Rules of Practice and 
Procedure (18 CFR 1.36)” and adding in 
lieu thereof “Part 388 of this chapter”; 

e. In § 3c.11(f)(3), by removing 
“Section 1.4(d) of the Federal Power 
Commission's Rules of Practice and 
Procedure [18 CFR 1.4(d)]” and adding in 
lieu thereof “Section 385.2201 of this 
chapter”; 

f. In § 3c.11(g)(2), by removing 
“Section 1.4(c) of the Federal Power 
Commission's rules of practice and 
procedure [18 CFR 1.4{c)]” and adding in 
lieu thereof “Section 385.2103 of this 
chapter”; 


§3c.106 [Amended] 

g. In the first sentence of 
§ 3c.106(f)(2)(iii), by removing “Section 
1.4{c) of the Federal Power 
Commission's Rules of Practice and 
Procedure [18 CFR 1.4(c)]” and adding in 
lieu thereof “Section 385.2103 of this 
chapter”; 


§3c.107 [Amended] 

h. In the first sentence of 
§ 3c.107(b)(2), by removing “Section 1.36 
of the Commission's Rules of Practice 
and Procedure (18 CFR 1.36)” and 
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adding in lieu thereof “Section 388.107 of 
this chapter”; 

i. In the second sentence of 
§ 3c.107(b)(2), by removing “Section 
1.36(f)” and adding in lieu thereof 
“Section 388.107 of this chapter”; 

j. In § 3c.107(b)(5), by removing 
“Section 1.4(d) of the Commission’s 
Rules of Practice and Procedure [18 CFR 
1.4(d)}” and adding in lieu thereof 
“Section 385.2201 of this chapter”; 


§3c.112 [Amended] 


k. In the first sentence of 
§ 3c.112(h)(2), by removing “Section 
1.4(c) of the Federal Power 
Commission’s Rule of Practice and 
Procedure (18 CFR 1.4{c))” and adding in 
lieu thereof “Section 385.2103 of this 
chapter”; 


§ 3c.204 [Amended] 

L In § 3c.204(d)(2){iii), by removing 
“Section 1.4(c) of the Federal Power 
Commission's Rules of Practice and 
Procedure [18 CFR 1.4{c)]” and ‘adding in 
lieu thereof “Section 385.2103 of this 
chapter”; 


§3c.205 [Amended]. 


m. In the first sentence of 
§ 3c.205(b)(2), by removing “Section 1.36 
of the Commission's Rules of Practice 
and Procedure (18 CFR 1.36)” and 
adding in lieu thereof “Part 388 of this 
chapter”, and, in the second sentence 
thereof, by removing “§ 1.36(f)” and 
adding in lieu thereof “Section 388.107 of 
this chapter”; 

n. In § 3c.205(b)(5), by removing 
“Section 1.4(d) of the Commission's 
Rules of Practice and Procedure (18 CFR 
1.4{d))” and adding in lieu thereof 
“Section 385.2201 of this chapter”; 


§3c.206 [Amended] 

o. In § 3c.206(f}(2), by removing 
“Section 1.36 of the Federal Power 
Commission's rules of practice and 
procedure (18 CFR 1.36)” and adding in 
lieu thereof “Part 388 of this chapter”; 

p. In § 3c.206(f)(3), by removing 
“Section 1.4{d) of the Federal Power 
Commission's rules of practice and 
procedure (18 CFR 1.4{d))” and adding in 
lieu thereof “Section 385.2201”; 

q. In § 3c.206(h)(3), by removing 
“Section 1.4(c) of the Federal Power 
Commission's Rules of Practice and 
Procedure (18 CFR 1.4{c))” and adding in 
lieu thereof “§ 385.2103 of this chapter”. 


PART 4—LICENSES, PERMITS, 
EXEMPTIONS, AND DETERMINATION 
OF PROJECT COSTS 


9. Part 4 is amended as follows: 
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§4.5 [Amended] 

a. In § 4.5, by removing “§ 1.20” and 
adding in lieu thereof “Subpart E of Part 
385”; 

§ 4.14 [Amended] 

b. In § 4.14{a), by removing “§ 1.20” 
and adding in lieu thereof “Subpart E of 
Part 385”; 


§ 4.23 tAmended] 

c. In the third sentence of § 4.23, by 
removing “§ 1.20” and adding in lieu 
thereof “Subpart E of Part 385”; 


§ 4.31 [Amended] 

d. In § 4.31(a){1) by removing 
“Conform to the requirements of §§ 1.5, 
1.14, 1.15. 1.16, and 1.17 of this chapter, 
except as otherwise described in this 
part; and” and adding in lieu thereof 
“[Reserved]”; 

e. In the fourth sentence of § 4.31(g), 
by removing “§ 1.4{d)” and adding in 
lieu thereof “§ 385.2201”; 

f. In § 4.31(h), by removing “petition” 
each time it appears and adding in lieu 
thereof “motion”, by removing ‘“§ 1.8” 
and adding in lieu thereof “§ 385.214”, 
by deleting “§ 1.8(e)” and adding in lieu 
thereof “§ 385.204(c)(2)”, and by 
removing “petitions” and adding in lieu 
thereof “motions”; : 


§4.33 [Amended] 

g. In § 4.33(b), by removing “must 
conform to the requirements of §§ 1.14, 
1.15, 1.16, and 1.17 of this chapter, and”; 


§4.81 [Amended] 

h. In § 4.81(c)(3), by removing 
“§ 1.14(a)(2)” and adding in lieu thereof 
“§ 385.207”; 


§4.92 [Amended] 

i. In § 4.92(b) by removing the text of 
paragraph (b)(1) and adding in lieu 
thereof ‘[Reserved]”; 

j. In § 4.92(c)(1)(i), by removing 
“§ 1.7(b)” and adding in lieu thereof 
“§ 385.207”; 

k. In the last senterice of § 4.92(c)(2), 
by removing “18 CFR § 1.7(b)” and 
adding in lieu thereof “18 CFR 
§ 385.207”; 

§ 4.103 [Amended] 

1. In § 4.103(d), by removing “§ 1.7” 
and adding in lieu thereof “§ 385.297”; 
§ 4.107 [Amended] 

m. In § 4.107(a)(1), by removing the 
last sentence; 

§4.112 [Amended] 

n. In § 4.112(c){6), by adding “§ 1.15” 
and adding in lieu thereof 
“§ 385.2005(a),” and by removing 
“§ 1.16” and adding in lieu thereof 
“§ 385.2005(b)”; 


§ 4.113 [Amended] 
o. In § 4.113(c)(6) by removing ‘*§ 1.15” 
and inserting in lieu thereof 
“§ 385.2005(a)”, and by removing 
“§ 1.16” and inserting in lieu thereof 
“§ 2005(b)”. 
§ 4.201 [Amended] 
p. In § 4.201(c), by removing ‘‘§ 1.7” 
and adding in lieu thereof 
“§ 385.207(c)(4)”. 


PART 12—SAFETY OF WATER POWER 
PROJECTS AND PROJECT WORKS 


10. Part 12 is amended as follows: 


§ 12.2 [Amended] 
a. In § 12.2(b), by removing “§ 1.7” 
and adding in lieu thereof “§ 385.207”; 


§ 12.4 [Amended] 
b. In § 12.4({c)(1) by removing ‘‘§ 1.7” 
and adding in lieu thereof “§ 385.207”; 


PART 16—PROCEDURES RELATING 
TO TAKEOVER AND RELICENSING OF 
LICENSED PROJECTS 


11. Part 16 is amended as follows: 


§ 16.4 [Amended] 

a. In § 16.4, by removing “§§ 1.37 and 
2.1” and adding in lieu thereof “§ 2.1 and 
Subpart M of Part 385”; 


§ 16.9 [Amended] 
b. In § 16.9, by removing “§ 1.34” and 
adding in lieu thereof “§ 385.713”; 


PART 25—APPLICATION FOR 
VACATION OF WITHDRAWAL AND 
FOR DETERMINATION PERMITTING 
RESTORATION TO ENTRY 


12. Part 25 of Chapter I is amended as 
follows: 


§ 25.2 [Amended] 

a. In § 25.2, by removing “§ 1.20” and 
adding in lieu thereof “Subpart E of Part 
385”. 


PART 32—INTERCONNECTION OF 
FACILITIES; EMERGENCIES, 
TRANSMISSION TO FOREIGN 
COUNTRY 


13. Part 32 is amended as follows: 


§ 32.4 [Amended] 

a. In § 32.4, by removing “and must 
conform, in all other respects, to the 
requirements of §§ 1.15 through 1.17 of 
this chapter”; 


§ 32.37 [Amended] 

b. In § 32.37, by removing “and must 
conform, in all other respects, to the 
requirements of §§ 1.15 through 1.17 of 
this chapter”; 
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§ 32.61 [Amended] 
c. In the first sentence of § 32.61(i), by 
removing “and shall conform, in all 


other respects, to the requirements of 
§§ 1.15 through 1.17 of this chapter”. 


PART 33—APPLICATION FOR SALE, 
LEASE, OR OTHER DISPOSITION, 
MERGER OR CONSOLIDATION OF 
FACILITIES, OR FOR PURCHASE OR 
ACQUISITION OF SECURITIES OF A 
PUBLIC UTILITY. 


14. Part 33 is amended as follows: 


§33.5 [Amended] 


In § 33.5, by removing the text of the 
entire section and adding in lieu thereof 
“[Reserved].”. 


PART 34—APPLICATION FOR 
AUTHORIZATION OF THE ISSUANCE 
OF SECURITIES OR THE ASSUMPTION 
OF LIABILITIES 


15. Part 34 is amended as follows: 


§ 34.6 [Amended] 

In § 34.6, by removing “§ 1.15” and 
adding in lieu thereof “Subpart T of Part 
385”. 


PART 35—FiILING OF RATE 
SCHEDULES 


16. Part 35 is amended as follows: 


§35.8 [Amended] 


a. In the first sentence of the fourth 
paragraph of the notice form in § 35.8(a), 
by removing “§§ 1.8 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8, 1.107” and adding 
in lieu thereof “§§ 385.212 and 385.207 of 
this chapter.”; 

b. In the second sentence of § 35.13(a), 
by removing “§ 1.7” and adding in lieu 
thereof “§ 385.207”; 

c. In § 35.14({a)(10), by removing 
“§ 1.7(b) of the rules of practice and 
procedure” and adding in lieu thereof 
“§ 385.207 of this chapter”. 


PART 41—ACCOUNTS, RECORDS, 
AND MEMORANDA 


17. Part 41 is amended as follows: 


§ 41.3 [Amended] 


a. In § 41.3, by removing “§ 1.17” and 
adding in lieu thereof “§ 385.2010”; 


§ 41.4 [Amended] 


b. In § 41.4, by removing the first 
sentence and adding in lieu thereof 
“Each copy of such memorandum must 
be complete in itself.”; 

c. In the second sentence of § 41.4, by 
removing “§ 1.29” and adding in lieu 
thereof “§ 385.706”; 
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§ 41.7 [Amended] 

d. In the first sentence of § 41.7, by 
removing “§ 1.20” and adding in lieu 
thereof “Subpart E of Part 385”. 


PART 45—APPLICATION FOR 
AUTHORITY TO HOLD INTERLOCKING 
POSITIONS 


18. Part 45 is amended as follows: 

a. In § 45.7, by removing “§ 1.15” and 
adding in lieu thereof “Subpart T of Part 
385”. . 


PART 131—FORMS 
19. Part 131 is amended as follows: 


§ 131.1 [Removed and Reserved] 

a. In § 131.1, by removing the text of 
the entire section and adding in lieu 
thereof “[Reserved].”. 


PART 152—APPLICATION FOR 
EXEMPTION FROM THE PROVISIONS 
OF THE NATURAL GAS ACT 
PURSUANT TO SECTION 1(c) 
THEREOF 


20. Part 152 is amended as follows: 

a. In the first sentence of § 152.2, by 
removing “and shall conform in all other 
respects with §§ 1.15 and 1.16 of this 
chapter”; 


PART 153—APPLICATION FOR 
AUTHORIZATION TO EXPORT OR 
IMPORT NATURAL GAS 


21. Part 153 is amended as follows: 


§ 153.2 [Amended] 

a. In the first sentence of § 153.2, by 
removing “and shall conform in all other 
respects with §§ 1.15 and 1.16 of this 
chapter”; 


§ 153.11 [Amended] : 
b. In the first sentence of § 153.11, by 
removing “and shall conform in all other 
respects with §§ 1.15 and 1.16 of this 

chapter”. 


PART 154—RATE SCHEDULES AND 
TARIFFS 


22. Part 154 is amended as follows: 


§ 154.28 [Amended] 

a. In the first sentence of the final 
paragraph of § 154.28, by removing 
“Sections 1.8 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8, 1.10)” and adding 
in lieu thereof “Sections 385.214 and 
385.211 of this chapter.” 


§ 154.94 [Amended] 

b. In the second sentence of 
§ 154.94(j)(5)(ii), by removing “Section 
1.28” and adding in lieu thereof “Section 
385.715”; - 


PART 156—APPLICATIONS FOR 
ORDERS UNDER SECTION 7(a) OF 
THE NATURAL GAS ACT 


23. Part 156 is amended as follows: 


§ 156.3 [Amended] 

a. In the second sentence of § 156.3{a), 
by removing “, and applicable 
requirements of the Commission's rules 
of practice and procedure, particularly 
§§ 1.5, 1.15, 1.16, and 1.17 of this 
chapter”; 

b. In the second sentence of § 156.3(a), 
by removing “§ 1.11” and adding in lieu 
thereof “§§ 385.213 and 385.214"; 


§ 156.5 [Amended] 


c. In § 156.5(c}, by removing the last 
sentence; 


§ 156.7 [Amended] 


d. In § 156.7, by removing the next to 
the last sentence. 


§ 156.10 [Amended] 


e. In § 156.10, by removing “§ 1.19(b)” 
and adding in lieu thereof “§ 385.2009”. 


PART 157—APPLICATIONS FOR 
CERTIFICATES OF PUBLIC 
CONVENIENCE AND NECESSITY AND 
FOR ORDERS PERMITTING AND 
APPROVING ABANDONMENT UNDER 
SECTION 7 OF THE NATURAL GAS 
ACT 


24. Part 157 is amended as follows: 


§ 157.6 [Amended] 

a. In the second sentence of § 157.6{a), 
by removing “, and other applicable 
requirements of the Commission's rules 
of practice and procedure, particularly 
§§ 1.5, 1.15, 1.16, and 1.17 of this 
chapter"; 

b. In the third sentence of § 157.6{a), 
by removing “§ 1.11” and adding in lieu 
thereof “§§ 385.213 and 385.214”; 

c. In § 157.6(c), by removing 
“§ 1.32(b)” and adding in lieu thereof 
“§ 385.802”; 


§ 157.8 [Amended] 
d. In the third sentence of § 157.8, by 


removing “§ 1.14” and adding in lieu 
thereof “‘§ 385.2001(b)”; 


§ 157.10 [Amended] 

e. In the first sentence of § 157.10, by 
removing “§ 1.8” and adding in lieu 
thereof “§ 385.214”; 

f. In § 157.10, by removing the fourth 
sentence; 

g. In the last sentence of § 157.10, by 
removing “§ 1.10” and adding in lieu 
thereof “§ 385.209”; 

§ 157.11 [Amended] 


h. In § 157.11(b), by removing 
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“§ 1.32(b)” and adding in lieu thereof 
“§ 385.802”; 


§ 157.14 [Amended] 

i. In the last sentence of 
§ 157.14(a)(10)(vi), by removing 
“paragraph (f) of § 1.36” and adding in 
lieu thereof “§ 388.197”; 

j. In the second sentence of 
§ 157.14{c), by removing “and shall 
conform in all other respects with 
§§ 1.15, 1.16, and 1.17 of this chapter 
unless otherwise directed by the 
Secretary”; 


§ 157.26 [Amended] 

k. In § 157.26, by removing the text of 
the section and adding in lieu thereof 
“An application under § 157.23 (which 
shall include the originals of all exhibits 
accompanying the applications) shall be 
verified.”; 


§ 157.101 [Amended] 


1. § In §157.101(c), by removing 
“§ 1.34” and adding in lieu thereof 
“§ 385.713”. 


PART 158—ACCOUNTS, RECORDS, 
AND MEMORANDA 


25. Part 158 is amended as follows: 


§ 158.3 [Amended] 

a. In the first sentence of § 158.3, by 
removing “§ 1.17” and adding in lieu 
thereof “§ 385.2010”; 


§ 158.4 [Amended] 

b. In § 158.4, by removing the first 
sentence and adding in lieu thereof 
“Each memorandum must be complete 
in itself.”; and in the second sentence, 
by removing “§ 1.29” and adding in lieu 
thereof “§ 385.706”; 


§ 158.7 [Amended] 


c. In § 158.7, by removing ‘‘§ 1.20” and 
adding in lieu thereof “Subpart E of Part 
385”. 


PART 250—FORMS 
26. Part 250 is amended as follows: 


§ 250.1 [Amended] 

In § 250.1, by removing the text of the 
section and adding in lieu thereof 
“[Reserved].”. 


PART 270—RULES GENERALLY 
APPLICABLE TO REGULATED SALES 
OF NATURAL GAS 


27. Part 270 is amended as follows: 


§ 270.202 [Amended] 


In § 270.202(d), by removing “§ 1.41” 
and adding in lieu thereof “Subpart K of 
Part 385”. 


¢ 
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PART 271—CEILING PRICES 
28. Part 271 is amended as follows: 


§ 271.402 [Amended] 

In the first sentence of § 271.402(c)(5), 
by removing “§ 1.7(b)” and adding in 
lieu thereof “§ 385.1901”; 


PART 275—COMMISSION 
DETERMINATIONS AND REVIEW OF 
JURISDICTIONAL AGENCY 
DETERMINATIONS 


29. Part 275 is amended as follows: 


§ 275.204 [Amended] 


In § 275.204(f), by removing “§§ 1.17 
and 1.51” and adding in lieu thereof 
“§ 385.2010”. 


PART 281—NATURAL GAS 
CURTAILMENT UNDER THE NATURAL 
GAS POLICY ACT OF 1978 


30. Part 281 is amended as follows: 


§ 281.110 [Amended] 


a. In § 281.110(b), by removing “§ 1.6” 
and adding in lieu thereof “§ 385.206”; 


§ 281.111 [Amended] 


b. In the first sentence of § 281.111, by 
removing “§ 1.7 of the Commission 
Regulations” and adding in lieu thereof 
“§ 385.207 of this chapter”; 


§ 281.214 [Amended] 


c. In § 281.214(a), by removing “§ 1.6” 
and adding in lieu thereof “§ 385.206”; 


§ 281.215 [Amended] 

d. In the first sentence of § 281.215, by 
removing “§ 1.7 of the Commission 
Regulations” and adding in lieu thereof 
“§$ 385.207”; of this chapter”. 


PART 282—INCREMENTAL PRICING 
31. Part 282 is amended as follows: 


§ 282.201 [Amended] 

a. In the last sentence of § 282.201, by 
removing “§ 1.41” and adding in lieu 
thereof “Subpart K of Part 385 of this 
chapter”; 


§ 282.204 [Amended] 

+. In § 282.204(f)(2), by removing 
“§ 1.10” and adding in lieu thereof 
“§ 385.209 of this chapter”; 


§ 282.206 [Amended] 

c. In § 282.206(a)(2)(i), by removing 
“$1.7” and adding in lieu thereof 
“§ 385.207 of this chapter”; 

§ 282.206 [Amended] 

d. In § 282.206(b)(1), by removing 
“§ 1.41” and adding in lieu thereof 
“§ 385.1108”. 

e. In § 282.206(b)(2), by removing 
“§ 1.41(h)” and adding in lieu thereof 
“§ 385.1108(h) of this chapter”; 


§ 282.405 [Amended] 

f. In § 282.405(c)(1), by removing “§ 1.7 
of the Commission's Rules of Practice 
and Procedure” and adding in lieu 
thereof “§ 385.207”. 


PART 284~*CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1978 AND RELATED 
AUTHORITIES 


32. Part 284 is amended as follows: 


§ 284.6 [Amended] 

a. In § 284.6(a) by removing ‘‘§ 1.42” 
and adding in lieu thereof “Subpart L of 
Part 385”; 


§ 284.208 [Amended] 

b. In § 284.208(d)(1), by removing 
“§ 1.32” and adding in lieu thereof, 
“Subpart H of Part 385”; 


§ 284.222 [Amended] 


c. In the first sentence of § 284.222(b), 
by removing “§§ 1.32 and 157.11” and 
adding in lieu thereof “§ 157.11 and 
Subpart H of Part 385”. 


PART 286—ADMINISTRATIVE 
PROCEDURES 


33. Part 286 is amended as follows: 


§ 286.102 [Amended] 


In § 286.102(c) by removing “Part I, 
Subchapter A, Chapter I” and adding in 
lieu thereof “§ 385.713 of this chapter”. 


PART 292—REGULATIONS UNDER 
SECTIONS 201 AND 210 OF THE 
PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 WITH REGARD 
TO SMALL POWER PRODUCTION AND 
COGENERATION 


34. Part 292 is amended as follows: 


§ 292.207 [Amended] 

In the first sentence of the third 
paragraph of the notice form in 
§ 292.207(b)(6)(ii), by removing “§§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure” and adding in 
lieu thereof “§§ 385.209 and 385.214 of 
this chapter”. 


PART 375—THE COMMISSION 


35. Part 375 is amended as follows: 
§ 375.202 [Amended] 

a. In § 375.202(b)(1), by removing 
“§ 1.1(f)(19)” and adding in lieu thereof 
“§ 388.101(c)”; 

b. In § 375.202(b)(2), by removing 
“§ 1.36(c)(2)” and adding in lieu thereof 
“§ 388.105(b)”; 
§ 375.301 [Amended] 

c. In the last sentence of § 375.301(a), 
by removing “§ 1.7(d)” and adding in 
lieu thereof “§ 385.1902”; 
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d. By adding to § 375.301 a new 
paragraph (c) to read as follows: 


§ 375.301 Purpose. | 
oe @¢'@ 6 

(c) For purposes of Subpart C, 
“uncontested” and “in contested cases” 
mean that no motion to intervene, or 
notice of intervention, in opposition to 
the pending matter made under 
§ 385.214 (intervention) has been 
received by the Commission. 


§ 375.302 [Amended] 

e. In the first sentence of § 375.302(b), 
by removing “§ 1.8” and adding in lieu 
thereof “§ 385.212”; 

f. In § 375.302, by removing paragraph 
(f); 

g. In § 375.302(g), by adding after 
“time” and before “which” the 
following: “(other than motions made 
while a proceeding is pending before a 
presiding officer as defined in 


§ 385.102(d))”, and by removing “Part 1” 
and adding in lieu thereof “Part 385”; 


§ 375.304 [Amended] 

h. In § 375.304, by removing “the 
Commission’s rules of practice and 
procedure, particularly “§ 1.27” and 
adding in lieu thereof “Part 385, 
particularly “§ 385.504”; 


§ 375.307 [Amended] 

i. In § 375.307(g), by removing 
“1.11(d)(1) of this Chapter” and adding 
in lieu thereof “§ 385.214 of this 
chapter”; 

j. In § 375.307(j), by removing 
“*§ 1.14(s)(2) of this Chapter” and adding 
in lieu thereof “§ 385.2001 of this 
chapter”; 


§ 375.308 [Amended] 

k. In § 375.308(h), by removing 
“§ 1.11(d)(3)” and adding in lieu thereof 
“§ 385.214”; 


§ 375.309 [Amended] 

1. In § 375.309(0), by removing 
“§ 1.14(a)(2)” and adding in lieu thereof 
“8 385.2001”; , 


§ 375.308 [Amended] 

m. In § 375.308(gg), by removing 
“§ 1.14(a)(2) of this Chapter” and adding 
in lieu thereof “§ 385.2001 of this 
chapter”; 

§ 375.309 [Amended] 

n. In § 375.309(b), by removing “§ 1.12 
of this Chapter” and.adding in lieu 
thereof “§ 1b.12 of this chapter”; and 
§ 375.310 [Amended] 

o. In §'375.310(a), by removing “§ 1.38 
and § 1.40” and adding in lieu thereof 
“Subpart I and Subpart J of Part 385 of 
this chapter”. 

[FR Doc. 82-11675 Filed 4~30-82; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Parts 1820 and 1860 


Public Administrative Procedures; 
Recordable Disclaimers of Interest in 
Land; Correction of Conveyancing 
Documents 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Proposed rulemaking. 


SUMMARY: The Secretary of the Interior 


is authorized by section 315 of the 
Federal Land Policy and Management 
Act of 1976 to issue a document of 
disclaimer of interest or interests in any 
lands in any form suitable for 
recordation where the disclaimer will 
help remove a cloud on the title of such 
lands. He also is authorized by section 
316 of that Act to correct patents or 
documents of conveyance where 
necessary in order to eliminate errors. 
This proposed rulemaking sets forth the 
procedures for carrying out this 
authority. 
DATE: Comments by July 2, 1982. 
AppreEss: Send comments to: Director 
(140), Bureau of Land Management, 1800 
C Street, N.W., Washington, D.C. 20240. 
Comments will be available for public 
review in Room 5555 of the above 
address from 7:45 a.m. to 4:15 p.m. on 
regular work days. . 
FOR FURTHER INFORMATION CONTACT: 
Henry B. Beauchamp (202) 343-8693 


or 

Robert C. Bruce (202) 343-8735. 
SUPPLEMENTARY INFORMATION: Under 
Section 315 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1745), the Secretary of the Interior may 
issue a document of disclaimer of 
interest or interests in any lands in a 
form suitable for recordation where the 
disclaimer will help remove a-cloud on 
the title of such lands. The Secretary is 
authorized to issue such document, after 
consulting with any affected Federal 
agency, where it is determined that a 
record interest of the United States in 
lands has terminated by operation of 
law or is otherwise invalid; or that the 
lands lying between the meander line 
shown on an official plat of survey and 
the actual shoreline of a body of water 
are not lands of the United States; or 
that accredted, relicted or avulsed lands 
are not lands of the United States. 
Issuance of a document or disclaimer by 
the Secretary shall have the same effect 
as a quitclaim deed from the United 
States. 

Section 316 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 


1746) provides that the Secretary of the 
Interior may correct patents or other 
documents of conveyance issued under 
any of the public land laws regardless of 
whether such patents or other 
documents of conveyance were issued 
prior to or after October 21, 1976. 

These proposed regulations provide 
the procedures for applicants to make 
application to the Secretary of the 
Interior for the issuance of disclaimers 
and for correction of patents and other 
documents of conveyance. 

The proposed regulations apply 
regardless of whether lands are within 
the boundaries of Indian reservations, 
the National Forest System, the National 
Park System, the National Wildlife 
Refuge System or any other Federal 
system, area, component or unit. 

This rulemaking is not to be construed 
as requiring persons to apply for a 
disclaimer in order to exhaust: 
administrative remedies prior to a quiet 
title suit against the United States where 
there is a definite claim by the United 
States to or against title. 

The principal author of this proposed 
rulemaking is Henry B. Beauchamp, 
Division of Land Resources and Realty, 
Bureau of Land Management, assisted 
by the staff of the Office of Legislation 
and Regulatory Management, Bureau of 
Land Management. 

It is hereby determined that this 
document is not a major Federal action 
significantly affecting the quality of the 
human environment and that no detailed 
statement pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act (42 U.S.C. 4332(2)(C)) is required. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 

The information collection 
requirements contained in 43 CFR 
Subparts 1864 and 1865 do not require 
approval of the Office of Management 
and Budget under 44 U.S.C. 3507 
because there are fewer than 10 
respondents annually. 


Subject Listings for 43 CFR Part 1860 


Administrative practice and 
procedure, Public lands. 


PART 1860—CONVEYANCING 
DOCUMENTS 


Under the authority of sections 315 
and 316 of the Federal Land Policy and 
Management Act (43 U.S.C. 1745, 1746), 
it is proposed to amend Part 1860, Group 
1800, Subchapter B, Chapter II, Title 43 
of the Code of Federal Regulations as 
set forth below: 
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1. Part 1860 is revised by adding a 
new subpart 1864 as follows: 


Subpart 1864—Recordable Disclaimers of 
interest in Land 


Sec. 
1864.01 
1864.02 


Purpose. 

Objectives. 

1864.03 Authority. 

1864.05 Definitions. 

1864.1 Application for issuance of a 
document of disclaimer. 

1864.1-1 Filing of application. 

1864.1-2 Form of application. 

1864.1-3 Action on application. 

1864.1-4 Consultation with other Federal 
agencies. 

1864.2 Action upon determination of 
issuance of document of disclaimer. 

1864.3 Issuance of document of disclaimer. 

1864.4 Effect of disclaimer. 

1864.5 Appeals. 


Subpart 1864—Recordable Disclaimers 
of Interest in Land 


§ 1864.0-1 Purpose. 

The purpose of these regulations is to 
establish procedures under section 315 
of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1745), by anyone who wishes to use 
them for the issuance of documents of 
disclaimer of interest or interests in any 
lands in any form suitable for 
recordation where the disclaimer will 
help remove a cloud on the title of such 
lands. 


, §$1864.0-2 Objectives. 


The objective of the disclaimer is to 
help remove clouds on titles of lands 
where the Secretary of the Interior 
determines that: 

(a) a record interest of the United 
States in lands has terminated by 
operation of law or is otherwise invalid; 
or 

(b) the lands lying between the 
meander line shown on a plat of survey 
approved by the Bureau of Land 
Management or its predecessors and the 
actual shoreline of a body of water are 
not lands of the United States; or 

(c) accreted, relicted, or avulsed lands 
are not lands of the United States. 

It is not the intent of the disclaimer to 
purport to convey any real property 
interest of the United States and such 
disclaimer is not considered to be a 
document of conveyance, although its 
effect is the same as a quitclaim deed. 


§ 1864.0-3 Authority. 

Section 315 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1745), authorizes the Secretary of the 
Interior to issues a document of 
disclaimer of interest or interests in any 
lands in any form suitable for 
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recordation, where the disclaimer will 
help remove a cloud on the title of such 
lands, if certain determinations are 
made and conditions are met. 


§ 1864.0-5 Definitions. 

As used in this subpart, the term: 

(a) “Authorized officer” means any 
employee of the Bureau of Land 
Management who has been delegated 
the authority to perform the duties 

- described in this subpart. 

(b) “Accreted lands” are lands that 
have been gradually and imperceptibly 
formed along the banks of a body of 
water by deposition of water-borne soil. 

(e) “Avulsed lands” are lands that 
have been uncovered by a relatively 
sudden change in alignment of the 
channel of a river, or by a comparable 
change in some other body of water, or 
that remain as uplands following such a 
change, or that are located in the bed of 
the new channel. 

(d) “Actual shoreline” means the line 
which is washed by the water wherever 
it covers the bed of a body of water at 
its mean high water level. 

(e) “Lands” means lands and interests 
in lands. 

(f) “Meander line” means a survey 
line established for the purpose of 
representing the location of the actual 
shoreline of a permanent natural body 
of water, without showing all the details 
of its windings and irregularities. A 
meander line rarely runs straight for any 
substantial distance. It is established - 
not as a boundary line but in order to 
permit calculation of the quantity of 
lands in the fractional sections 
remaining after segregation of the water 
area. 

(g) “Prospective owner” means one 
who has a contract or option to 
purchase the lands included in the 
application. 

(h)“Relicted lands” are lands 
gradually uncovered when water 
recedes permanently. 


§ 1864.1 Application for issuance of a 
document of disclaimer. 


§ 1864.1-1 Filing of application. 

Any present or prospective owner of 
lands may file an application to have a 
disclaimer of interest issued if there is 
reason to believe that the United States 
claims or might claim an interest in the 
lands and such claim would cloud the 
title of such lands. 


§ 1864.1-2 Form of application. 

(a) An application shall be filed in 
writing with the proper Bureau of Land 
Management Office as listed in § 1821.2- 
1(d) of this title. 

(b) No specific form of application is 
required. 


(c) A non-refundable fee of $50 shall 
accompany the application. 

(d) Each application shall include: 

(1) A description of the lands by legal 
subdivision according to the official 
survey plat, or by metes and bounds in 
relation to the official survey plat if the 
lands are not shown on the survey plat; 

(2) The applicant's name, mailing 
address, and telephone number and the 
names, addresses and telephone 
numbers of others known or believed to 
have or claim an interest in the lands; 

(3) All documents which show the 
applicant's title to the lands, or, in the 
case of a prospective owner, a copy of 
the contract or option by which the 
prospective record owner would acquire 
title; 

(4) As complete a statement as 
possible concerning: 

(i) The nature and extent of the cloud 
on the title, and 

(ii) The reasons the applicant 
believes: 

(A) The record title interest of the 
United States in the lands included in 
the application has terminated by 
operation of law or is otherwise invalid, 
including a copy or legal citation of 
relevant provisions of law; or 

(B) The lands between the meander 
line shown on the plat of survey 
approved by the Bureau of Land 
Management or its predecessors and the 
actual shoreline of a body of water are 
not lands of the United States, including 
as documentation an official plat of 
survey or a reference to a date of filing 
or approval and, if the applicant elects, 
any non-Federal survey plats related to 
the issue; or 

(C) The lands are subject to accretion, 
reliction or avulsion and are ne longer 
lands of the United States, including 
submission for the uplands portion of 
the body of water affected a copy an 
official plat of survey or a reference to it 
by date of filing or approval and, if the 
applicant elects, any non-Federal survey 
plats related to the issue; 

(5) Any available documents or title 
evidence, such as historical and current 
maps, photographs, and water 
movement data, that support the 
application; 

(6) The name, mailing address, and 
telephone number of any known adverse 
claimant or occupant of the lands 
included in the application; and 

(7) Any request the applicant may 
have that the disclaimer be issued in & 
particular form suitable for use in the 
jurisdiction in which it will be recorded. 


§ 1864.1-3 Action on application. 

(a) The authorized officer shall, if the 
application meets the requirements for 
further processing, determine the 
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amount of deposit needed to cover the 
administrative costs of processing the 
application and issuing a disclaimer and 
inform the applicant within 90 days of 
receipt of the application. 

(b) The applicant shall submit a 
deposit in an amount determined by 
authorized officer. 


§ 1864.1-4 Consultation with other Federal 
agencies. 


If the lands included in the application 
are under the administrative jurisdiction 
of a Federal agency other than the 
Department of the Interior or if the 
issuance of a disclaimer for the lands 
would affect another Federal agency, 
the authorized officer shall refer the 
application to that Federal agency for 
comment. 


§ 1864.2 Notice of intent to issue 
disclaimer. 

(a) The authorized officer shall notify 
the applicant, in writing, of a 
determination to issue a disclaimer. 
Such notification shall include a full and 
complete statement of the cost incurred 
in reaching such determination, 
including any sum due the United States 
or that may be unexpended from the 
deposit made by the applicant. If the 
administrative costs of issuing the 
disclaimer exceed the amount of the 
deposit required of the applicant under 
this subpart, the applicant shall be 
informed that a payment is required for 
the difference between the actual costs 
and the deposit. The notification shall 
also require that payment be made 
within 120 days from the date of mailing 
of the notice. If the deposit exceeds the 
administrative costs of issuing the 
disclaimer, the applicant shall be 
informed that a credit for or a refund of 
the excess will be made. The 
notification shall also state that the 
authorized officer will publish notice of 
the determination, including the grounds 
supporting it, in the Federal Register. 
Publication in the Federal Register shall 
be made at least 90 days preceding the 
issuance of the disclaimer, but not until 
the applicant has paid the 
administrative costs. Failure to pay the 
required amount within the allotted time 
shall constitute grounds for rejection of 
the application. 


§ 1864.3 Issuance of document of 
disclaimer. 

Upon receipt of the payment and 
following, by not less than 90 days, the 
publication required by § 1864.2 of this 
title, the authorized officer shall issue to 
the applicant a document in a form 
suitable for recordation disclaiming 
interest in the lands covered by the 
application. 
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§ 1864.4 Effect of disclaimer. 

A document of disclaimer by the 
authorized officer under the provisions 
of these regulations shall have the same 
effect as a quitclaim deed from the 
United States. 


§ 1866.5 Appeals. 

An applicant adversely affected by a 
decision of the authorized officer made 
pursuant to the provisions of this 
subpart shall have a right of appeal 
pursuant to 43 CFR Part 4. 

2. Part 1860 is revised by adding a 
new subpart 1865 as follows: 


Subpart 1865—Correction of Conveyancing 
Documents 


Sec. 

1865.0-1 Purpose. 

1865.0-2 Objectives. 

1865.0-3 Authority. 

1865.0-5 Definitions. 

1865.1-1 Application for correction of 
conveyancing documents. 

1865.1-1 Filing of application. 

1865.1-2 Form of application. 


document of conveyance. 

1865.3 Issuance of patent or document of 
conveyance on motion of authorized 
officer. 


1865.4 Appeals. 
Subpart 1865—Correction of 
Conveyancing Documents 


§ 1865.0-1 Purpose. 

The purpose of these regulations is to 
establish procedures under section 316 
of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1746), for the correction and elimination 
of errors in patents and other documents 
for the conveyancing of public lands. 
The regulations apply to any situation 
involving an error in patents and other 
documents of conveyance, the most 
typical of which is an erroneous legal 
description of the lands conveyed. 


§ 1865.0-2 Objectives. 

The objective is to provide a 
procedure for the correction and 
elimination of errors in patents and 
documents of conveyance. 


§ 1865.0-3 Authority. 

Section 316 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1746), authorizes the Secretary of the 
Interior to correct patents or documents 
of conveyance issued pursuant to laws 
applicable to the disposal of lands, 
where necessary to eliminate errors. 


§ 1865.0-5 Definitions. 
As used in this subpart, the term: 
(a) “Authorized officer” means any 
employee of the Bureau of Land 
Management to whom has been 


delegated the authority to perform the 
duties described in this subpart. 

(b) “Error” means the inclusion of 
erroneous descriptions, terms, 
conditions, covenants, reservations, 
provisions and names or the omission of 
requisite descriptions, terms, conditions, 
covenants, reservations, provisions and 
names either in their entirety or in part, 
in a patent or document of conveyance 
as a result of factual error or 
unitentional or inadvertent deviation 
from statutory or regulatory 
requirements. 

(c) “Prospective owner“ mearis one 
who has a contract or other agreement 
to acquire lands included in a patent or 
other document of conveyance 
containing an error or that would have 
been included but for an error. 

(d) “Lands” mean lands or interest in 
lands. 


1865.1 Application for correction of 
conveyancing documents. 


§ 1865.1-1 Filing of application. 

Any existing or prospective record 
owner of lands or interests in lands that 
are in non-Federal ownership may file 
an application to have.an error 
corrected or eliminated from a patent or 
document of conveyance that has been 
issued by the Federal Government. 


§ 1865.1-2 Form of aplication. 

(a) An application shall be fired in 
writing with the proper Bureau of Land 
Management Office as listed in section 
1821.2-1(d) of this title. 

(b) No specific form of application is 
required. 

(c) A non-refundable fee of $50 shall 
accompany the application. 

(d) Each application shall include: 

(1) The name, mailing address, and 
telephone number of the applicant and 
any others known or believed to have or 
claim an interest in the lands. 

(2) All documents which show the 
applicant's title to the lands included in 
the application, or, in the case of a 
prospective owner, a copy of the ~ 
contract or agreement by which the 
applicant would acquire title; 

(3) A certified copy of any patent or 
other document of conveyance 
conveying the lands included in the 
application to the applicant or 
predecessor{s) in interest; and 

_(4) As complete a statement as 
possible concerning: 

(i) The nature and extent of the error; 

(ii) The manner in which the error can 
be corrected or eliminated; and 

(iii) The form in which it is 
recommended the corrected patent or 
document of conveyance be issued. 
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§ 1865.1-3 Action on application. 


(a) The authorized officer shall, if the 
application meets the requirements for 
further processing, determine the 
amount of deposit needed to cover the 
administrative costs of processing the 
application and issuing the corrected 
patent or other document of conveyance 
and inform the applicant within 90 days 
of receipt of the application. 

(b) The applicant shall submit a 
deposit in the amount determined by the 
authorized officer. 

(c) The authorized officer shall, upon 
review of the factual data and 
information submitted with the 
application, and upon a finding that an 
error was made in the patent or 
document of conveyance, notify the 
applicant, in writing, that a corrected 
patent or document of conveyance shall 
be issued. The notification shall include 
a description of how the error is to be 
corrected or eliminated in the patent or 
document of conveyance. The notice 
shall require the applicant to surrender 
the original patent or other document of 
conveyance to be corrected. Where such 
original document is unavailable, a 
statement setting forth the reasons for 
its unavailability shall be submitted in 
lieu of the original document. The notice 
may include a requirement for 
quitclaiming to the United States the 
lands erroneously included, and shall 
specify any terms or conditions required 
for the quitclaim. such notification shall 
include a full and complete statement of 
the administrative costs involved in 
issuing the corrected patent or document 
of conveyance, and shall include any 
sum due to the United States or that 
may be unexpended from the deposit 
made by the applicant. If the 
administrative costs of issuing the 
corrected patent or document of 
conveyance exceed the amount of the 
deposit required of the applicant under 
this subpart, the applicant shall be 
informed that a payment is required for 
the difference between the actual costs 
and the deposit. The notification shall 
also require that payment be made 
within 60 days from the date of mailing 
of the notice. If the deposit exceeds the 
administrative costs of issuing the 
corrected patent or document of 
conveyance, the applicant shall be 
informed that a credit for or a refund of 
the excess will be made. Failure to pay 
the required amount within the allotted 
time shall constitute grounds for 
rejection of the application. 

§ 1865.2 issuance of corrected patent or 
document of conveyance. 


Upon the authorized officer's 
determination that all of the 
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requirements of the Act for issuance of a 
corrected patent or document of 
conveyance have been met, and upon 
receipt of the payment required by 

§ 1865.1-3.of this title, the authorized 
officer shall issue a corrected patent or 
document of conveyance. 


§ 1865.3 Issuance of patent or document 
of conveyance on motion of authorized 
officer. 


The authorized officer may initiate 
and make corrections in patents or other 
documents of conveyance on his/her 
own motion, if all existing or 
prospective owners agree. 


§ 1865.4 Appeals. 


An applicant adversely affected by a 
decision of the authorized officer made 
pursuant to the provisions of this 
subpart shall have a right of appeal 
pursuant to 43 CFR Part 4. 


PART 1820—APPLICATION. 
PROCEDURES 


§§ 1821.6—1821.6-6 [Removed] 


§§ 1821.7—1821.7-2 [Redesignated as 
§§ 1821.6 through 1821.6-2] 

3. Part 1820 is revised by removing 
§§ 1821.6 through 1821.6-6 in their 
entirety and by redesignating §§ 1821.7 
through 1821.7-2 as §§ 1821.6 through 
1821.6-2. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
April 12, 1982. 

[FR Doc. 82-12027 Filed 4-30-82; 8:45 am} 
BILLING CODE 4310-84-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Parts 3600, 3610, and 3620 
Office of the Secretary 


43 CFR Part 23 


Mineral Materials Disposal and Surface 
Exploration; Mining and Reclamation 
of Land 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Proposed rulemaking. 


SUMMARY: This proposed rulemaking 
revises and consolidates the present 
regulations for the disposal of mineral 
materials on the public lands and 
Federal mineral interests administered 
by the Bureau of Land Management. In 
accordance with Executive Order 12291, 
the proposed rulemaking totally revises 
the current regulations to consolidate 
and clarify the current mineral material 
disposal procedures and to eliminate 
unnecessary language. 

In addition, this proposed rulemaking 
removes provisions in 43 CFR Part 23 
that relate to mineral materials and 
incorporates them into Part 3600 of Title 
43 of the Code of Federal Regulations. 
This consolidates all regulations relating 
to mineral materials into a single Part. 


DATE: Comments by July 2, 1982 
ADDRESS: Send comments to: Director 


(140), Bureau of Land Management, 1800 
C Street NW., Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
Brenda Horton; (202) 343-8537 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking revises the 
regulations in 43 CFR Part 3600 to 
eliminate unnecessary language and 
obsolete sections, clarify procedures 
and limitations and maintain 
consistency wih other published rules. 
This is in accordance with the directive 
in Executive Order 12291 to identify and 
reduce needless, burdensome and 
counterproductive regulations. Overall, 
the proposed rulemaking simplifies 
procedures for disposal of mineral 
materials (i.e., common varieties of 
sand, store, gravel, pumice, etc.). 

In addition, the provisions for 
exploration, mining and reclamation 
under 43 CFR Part 23 relative to mineral 
materials are deleted from Part 23 of this 
title and are incorporated into subpart 
3601 of the proposed rulemaking. As a 
result, the proposed rulemaking 
contains, in a single Part, all regulatory 
requirements for disposal of mineral 
materials. 

The authority section, 3600.0-3 of this 
title, has been amended to include 


provisions for multiple use and 
sustained yield under section 302 of the 
Fedeal Land Policy and Management 
Act of 1976 (43 U.S.C. 1732). As a result, 
a new subpart is added to provide for 
the collection of hobby mineral 
specimens and clarify existing collection 
procedures. 

Reference to pumicite disposals 
within Katmai National Monument, 
Alaska, has been deleted, since no 
applications are pending and the 
authorizing statute (68 Stat. 53) has 
expired. 


The principal author of these 
proposed revisions is: Brenda Horton, 
Division of Mineral and Geothermal 
Resources, assisted by the staff of the 
Office of Legislation and Regulatory 
Management, Bureau of Land 
Management. 

It is hereby determined that the 
publication of the proposed rulemaking 
is not a major Federal action 
significantly affecting the quality of the 
human environment and that no detailed 
statement is required pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)). 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act. (Pub. L. 96-354) 

The information collection 
requirements contained in 43 CFR Part 
3600 have been submitted to the Office 
of Management and Budget for approval 
as required by 44 U.S.C. 3507. The 
collection of this information will not be 
required until it has been approved by 
the Office of Management and Budget. 

Under the authority of the Materials 
Act of July 31, 1947, as amended, (30 
U.S.C. 601, 602), it is proposed to revise 
Part 23, Subtitle A, Chapter I and Part 
3600, and to add Parts 3610 and 3620 
Group 3600, Subchapter B Chapter II of 
Title 43 of the Code of Federal 
Regulations as set forth below: 

1. Part 3600 is revised as follows: 


Group 3600—Mineral Materials 
Disposal 


PART 3600—MINERAL MATERIALS 
DISPOSAL: GENERAL 


Subpart 3600—General 


Sec. 

3600.0-1 
3600.0-3 
3600.0-4 
3600.0-5 


Purpose. 
Authority. 
Policy. 
Definitions. 
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Subpart 3601—Limitations 

3601.1 Limitations, disposals of mineral 
materials. 

3601.1-1 Valid existing rights and 
unpatented mining claims. 

3601.1-2 Authorization to use lands subject 
to material sales contracts and free use 
permits. 

3601.1-3 Removal of materials. 

3601.2 Planning and environmental 
protection. 


Subpart 3602—Disposal of Mineral 

Materials; General 

3602.1 Mining and reclamation plans. 

3602.1-1 Mining plans. 

3602.1-2 Reclamation plans. 

3602.1-3 Approval and modification of 
mining and reclamation plans. 

3602.2 Sampling and testing. 


Subpart 3603—Unauthorized Use 
3603.1 Unauthorized Use. 


Subpart 3604—Community Pits and 
Common Use Areas 

3604.1 Non-exclusive disposal. 
3604.2 Reclamation. 


Subpart 3600—General 


§3600.0-1 Purpose. 


The regulations in this part establish 
procedures for the exploration, 
development and disposal of mineral 
material resources as well as the 
protection of the environment of the 
public lands under permit or contract for 
sale or free use. 


§3600.0-3 Authority. 


(a) The Act of July 31, 1947, as 
amended, (30 U.S.C. 601 et seq.) 
provides: 

(1) Authority for the disposal of 
mineral materials including, but not 
limited to, petrified wood and common 
varieties of sand, stone, gravel, pumice, 
pumicite, cinders and clay, in the public 
lands of the United States, and from 
lands on which the mineral rights have 
been reserved to the United States, if the 
disposal of these materials (i) is not 
authorized by law, including, but not 
limited to the Act of June 28, 1934, as 
amended (43 U.S.C. 315 et seq.) and the 
United States mining laws, (ii) is not 
prohibited by the laws of the United 
States, and (iii) would not be 
detrimental to the public interest. 

(2) That where the lands have been 
withdrawn in aid of a function of a 
Federal department or agency other 
than the Department of the Interior, or of 
a State, or other local governmental 
subdivision or agency, the Secretary of 
the Interior may make disposals under 
the regulations in this Part only with the 
consent of such Federal department or 
agency or of such State or local 
governmental unit; 
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(3) That the Secretary of Agriculture 
shall dispose of materials from lands 
administered by him/her for national 
forest purposes or for purposes of Title 
Ill of the Bankhead-Jones Farm Tenant 
Act (7 U.S.C. 1010 et seq.) or where 
withdrawn for any other function of the 
Department of Agriculture. (See 36 CFR, 
Part 251 for Forest Service regulations 
relative to the disposal of materials in 
the national forests.) 

(4) That disposal of mineral materials 
under the Materials Act may not be 
made from any lands in any national 
park or national monument or from any 
Indian lands or lands set aside or held 
for the use or benefit of Indians 
including lands over which jurisdiction 
has been transferred to the Department 
of the Interior by Executive Order for 
the use of Indians. 

(5) Authority for the Secretary of the 
Interior to permit free use of mineral 
materials by any Federal or State 
government agency, unit or subdivision, 
including municipalities, or any non- 
profit association or corporation. The 
Materials Act does not permit these 
materials to be used for commercial or 
industrial purposes, resale or barter. 

(b) Section 302 of the Federal Land 
Policy and Management Act of 1976 (43 
U.S.C. 1732) directs the Secretary: 

(1) To manage public lands under the 
principles of multiple use and sustained 
yield in accordance with the land use 
plans developed under the Act (see Part 
1601 of this title). 

(2) To regulate, through easements, 
permits, leases, licenses, published rules 
or other instruments deemed 
appropriate, the use, occupancy and 
development of public lands. 

(3) To prevent unnecessary and undue 
degradation of the public lands. 

(c) Section 2 of the Act of September 
28, 1962 (76 Stat. 652) requires the 
Secretary of the Interior to provide by 
regulation that limited quantities of 
petrified wood may be removed without 
charges from public lands which he 

_shall specify. Section 2 of the above Act 
applies to the same public lands as the 
Act of July 31, 1947, as amended (30 
U.S.C. 601, 602). Specifically excluded 
are lands in any national park, or 
national monument, or any Indian lands. 


§ 3600.0-4 Policy. 

It is the policy of the Bureau of Land 
Management to permit the disposal of 
mineral material resources under the 
Bureau's jurisdiction at fair market 
value while insuring that adequate 
measures are taken to protect the 
environment and minimize damage to 
public health and safety during the 
authorized exploration for and the 
removeal of such minerals. No mineral 


material shall be disposed of if the 
Secretary determines that the aggregate 
damage to public lands and resources 
would exceed the benefits to be derived 
from the proposed sale. 


§3600.0-5 Definitions. 

As used in this group, the term: 

(a) “Bureau” means Bureau of Land 
Management, Department of the 
Interior. 

(b) “Director” means the Director of 
the Bureau of Land Management. 

(c) “Permittee” means any person, 
corporation, partnership and 
association, Federal, or State agency, 
unit, or subdivision, including 
municipalities, and non-profit 
organization or corporation or other 
entity that has been issued a contract or 
a free-use permit for the removal of 
mineral materials from the public lands. 

(d) “Authorized officer” means any 
employee of the Bureau of Land 
Management who has been delegated 
the authority to perform the duties 
described in this Part. 

(e) “Mineral material” means, but is 
not limited to “common varieties” of 
sand, stone, gravel, pumice, pumicite, 
cinders, clay and other mineral 
materials and petrified wood. 

(f) “Public lands” means any lands 
and interests in lands owned by the 
United States and administered by the 
Secretary of the Interior through the 
Bureau of Land Management without 
regard to how the United States 
acquired ownership, except: (1) Lands 
located on the Outer Continental Shelf; 
and (2) lands held for the benefit of 
Indians, Aleuts, and Eskimos. 

(g) “Community pit” means sites 
which are noted on the appropriate 
Bureau of Land Management State 
Office records and posted on the ground 
from which nonexclusive disposals of 
common variety mineral materials can 
be made. 

(h) “Common use areas” mean 
generally broad geographic areas, not 
noted on appropriate Bureau of Land 
Management State Office records or 
posted on the ground, from which 
nonexclusive disposals of common 
variety minerals can be made. 

(i) “Performance bond” means a bond 
to ensure compliance with the terms of 
the contract and reclamation of the site 
as required by the authorized officer. 

(j) “Hobby specimens” inciude, but 
are not limited to, rocks, mineral 
specimens and gem stones. 

(k) “Act” means the Materials Act of 
July 31, 1947, as amended, (30 U.S.C. 601, 
et seq.). 

(I) “Unnecessary or undue 
degradation” means surface disturbance 
greater than what would normally result 
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when an activity is being accomplished 
by a prudent operator in usual, 
customary, and proficient operations of 
similar character and taking into 
consideration the effects of operations 
on other resources and land uses, 
including those resources and uses 
outside the area of operations, 
Unnecessary and undue degradation 
may involve failure to initiate and 
complete reasonable mitigation 
measures, including reclamation of 
disturbed area; creation of a nuisance; 
or failure to comply with applicable 
environmental protection statutes and 
regulations. 


Subpart 3601—Limitations 
§ 3601.1 Limitations; disposal of mineral 
materials. 


§ 3601.1-1 Valid existing rights and 
unpatented mining claims. 


(a) Mineral material disposals may 
not be made by the authorized officer 
from public lands where: 

(1) There are any unpatented mining 
claims which have not been cancelled 
‘by appropriate legal proceeding; 

(2) Expressly prohibited by law. 


§ 3601.1-2 Authorization to use lands 
subject to material sales contracts and free 
use permits. 

(a) The permittee under contract of 
sale or permit for free use shall, unless 
otherwise provided, have the right to: 

(1) Extract, remove, process and 
stockpile the materials until the 
termination of the contract regardless of 
any subsequent appropriation under the 
provisions of the general land laws; or 

(2) Use and occupy the described 
lands if it is determined by the 
authorized officer to be necessary for 
fulfillment of the contract until 
termination of that contract. 

(b) The permittee shall be subject to 
the continuing rights of the United 
States to issue leases, permits and 
licenses for the use and occupancy of 
the lands, provided that this authorized 
use does not endanger or materially 
interfere with the production or removal 
of materials under contract. 

(c) Any person that has a subsequent 
settlement, location, lease, sale or other 
appropriation under the general land 
laws, including the mineral leasing and 
mining laws on lands covered by a 
material sale contract or free use permit 
shall be subject to the existing use 


authorization: 
§ 3601.1-3 Removal of materials. 
The authorized officer shall not 


dispose of mineral material under this 
Part where he/she determines that the 
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damage to public lands and resources 
exceeds the benefits derived from the 
disposal of the mineral material. The 
permittee shall comply with all 
appropriate Federal, State and local 
laws and regulations. 


§ 3601.2 Planning and environmental 
protection. 

Land use decisions involving mineral 
material disposals shall be consistent 
with the resource planning process (see 
43 CFR Part 1600 of this title). Upon 
receipt of an application for sale or free 
use of mineral materials, the authorized 
officer shall complete an environmental 
assessment to assure that, where 
possible, mitigation of undue or 
unnecessary degradation is 
accomplished. 


Subpart 3602—Disposal of Mineral 
Materials; General 


§ 3602.1 Mining and reclamation puts. 

The authorized officer may require the 
permittee to prepare mining and 
reclamation plans prior to issuance of a 
contract or permit. 


§ 3602.1-1 Mining plans. 

The permittee, when required by the 
authorized officer, shall prepare a 
mining plan that includes, but is not 
limited to: 

(a) A description of the location and 
area: to be affected by the operations; 

(b) A map, sketch or aerial photograph 
showing the area covered by the permit 
or contract, the name and location of 
major topographic and cultural features, 
and the drainage pattern of the area to 
be mined; 

(c) A statement of proposed methods 
of operating, including: (i) A description 
of roads or vehicular trails proposed to 
be constructed, or, if in existence, to be 
used, and (ii) the size, location and 
description of structures and facilities to 
be built; 

(d) An estimate of the quantity and 
source of water to be used and 
pollutants that are expected to enter any 
receiving waters; 

(e) A design for the proposed 
impoundment, treatment or control of all 
runoff water and drainage from 
workings that will reduce soil erosion 
and sedimentation and to prevent the 
pollution of receiving waters; and 

(f) A description of measures to be 
taken to prevent or control fire, soil 
erosion, pollution of surface and ground 
water, damage to fish and wildlife, and 
hazards to public health and safety. 


§ 3602.1-2 Reclamation pians. 
The permittee, when required by the 
authorized officer, shall prepare a 


reclamation plan that includes, but is 
not limited to: 

(a) A statement of the proposed 
manner and time for completion of the 
reclamation of the areas disturbed by 
the permittee’s operations; 

(b) A map or sketch which delineates 
location and area to be reclaimed; 

(c) Proposed methods of preparing 
and fertilizing the soil prior to 
replanting; 

(d) Types of vegetation to be planted; 
and 

(e) Types and methods of planting, 
including the weight and mixture of seed 
per acre. 


§ 3602.1-3 Approval and modification of 
mining and reciamation plans. 

(a) Upon review of the mining and 
reclamation plans, the authorized officer 
shall promptly notify the applicant of 
any deficiencies in the plan and of 
changes needed to prevent undue and - 
unnecessary degradation of the lands. 
Necessary changes shall be made as 
agreed by the authorized officer and the 
applicant. 

(b) The permittee shall not deviate 


" from the plan approved by the 


authorized officer. 

(c) An approved mining or 
reclamation plan may be modified by 
mutual agreement of the authorized 
officer and permittee at any time to 
adjust to changed conditions, or correct 
any oversight potentially resulting in 
undue or unnecessary degradation. Any 
change shall be consistent with the 
requirements under § 3601.2 of this title. 


§ 3602.2 Sampling and testing. 

(a) The authorized officer may issue 
permits under Part 2920 of this title for 
temporary use and occupancy of lands 
to allow sampling and testing of mineral 
materials prior to issuance of a sales 
contract or free use permit. The 
permittee shall submit his findings to the 
authorized officer. Information and data 
submitted and specifically identified by 
the permittee as containing trade secrets 
or confidential or privileged commercial 
or financial information shall not be 
available for public examination in 
accordance with the-provisions of the 
Freedom of Information Act. A 
determination concerning information 
which may be withheld from public 
examination shall be made in 
accordance with the rules in 43 CFR Part 
2. 

(b) A permit for temporary use and 
occupancy under Part 2920 of this title 
does not give the permittee a preference 
right to a sales contract or free use 
permit. The permittee shall.conform to 
all applicable Federal, State and local 
laws, rules and regulations. 
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(c) The authorized officer may impose 
bonding and reclamation requirements 
on permits for temporary use and 
occupany. 


Subpart 3603—Unauthorized Use 


§ 3603.1 Unauthorized Use. 

Except when authorized by sale or 
permit under law and the regulations of 
the Department of the Interior, the 
extraction, severance or removal of 
mineral materials from public lands 
under the jurisdiction of the Department 
of the Interior is unauthorized use. 
Unauthorized users shall be liable in 
damages to the United States, and shall 
be subject to prosecution for such 
unlawful acts (see en 9239 of this 
title). 


Subpart 3604—Community Pits and 
Common Use Areas 


§ 3604.1 Nonexciusive disposal. 


(a) Non-exclusive mineral material 
sales and free use under permit may be 
made from the same deposit within 
areas designated by the authorized 
officer, and consistent with other 
provisions under this part. These 
designated community pit sites or 
common use areas are not limited in 
size. 

(b) A person having a contract or 
permit for the sale or removal of 
material from established community pit 
sites has a superior right to remove the 
material as against any subsequent 
claim or entry of the lands. 

(c) A person authorized by permit or 
sale to remove mineral material from a 
common use area does not have the 
superior right to remove the material as 
against any subsequent claim or entry of 
the land. 

(d) Sales from community pit sites or 
common use areas shall be made at fair 
market value, plus a prorata share of the 
estimated cost of reclaiming the area, if 
applicable. Permittees qualifying for free 
use shall reimburse the government of 
the cost of reclamation. No mining plan 
shall be required, but the permittee shall 
comply with the terms of the contract or 
permit to protect health and safety and 
prevent undue of unnecessary 
degradation of the public lands. 


§ 3604.2 Reclamation. 

(a) Permits or contracts for the 
extraction of mineral materials from 
community pits or common use areas 
shall not require reclamation but shall 
require payment of costs of reclamation, 
as provided in paragraph (c) of this 
section. However, the authorized officer 
may allow permittees to reclaim in lieu 
of paying reclamation charges. 
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(b) Reclamation shall be performed by 
the United States when more than 1 
permit or contract is expected to be 
issued for materials in a particular 
deposit or tract of land, such as 
community pits or common use areas. 

(c) The permittee or contractor shall, 
in addition to paying the sales price 
required under his/her permit or 
contract, reimburse the United States for 
the cost of reclamation. The amount cf 
reimbursement shall be a proportionate 
share of the estimated cost of 
reclamation after the mineral materials 
are extracted, shall be determined by 
using a ratio of the material extracted 
under the permit or contract to the total 
estimated volume of the material is be 
extracted. 

2. Part 3610 is added to read as 
follows: 


PART 3610—SALES 
Subpart 3610—Mineral Material Sales 


Sec. 

3610.1 Procedures; general. 

3610.1-1 Qualifications of applicants. 

3610.1-2 Request for sale. 

3610.1-3 Appraisal, reappraisals and 
measurements. 

3610.14 Payments. 

3610.1-5 Refunds. , 

3610.1-6 Performance and reclamation 
bonds. 

3610.1-7 Assignments. 

3610.1-8 Extension of time. 

3610.1-9 Removal of improvements. 

* 3610.2 Non-competitive sales. 

3610.2-1 Limitations in value. 

3610.2-2_ 4Government programs. 

3610.2-3 Federal mineral leases. 

3610.2-4 Term of contract. 

3610.3 Competitive sales. 

3610.3-1 General. 

3610.3-2 Advertising. 

3610.3-3 Conduct of sales. 

3610.3-4 Bid deposits. 

3610.3-5 Contracts. 

3610.3-6 Term of contract. 


Subpart 3610—Mineral Material Sales 
§3610.1 Procedures; general. 
§3610.1-1 Qualifications of applicants. 


No person may purchase mineral 
materials unless he/she is: 

(a) A citizen of the United States; or 

(b) A partnership of United States 
citizens; or 

(c) An unincorporated association 
composed wholly of such citizens, or 

(d) A domestic corporation authorized 
to transact business in the State in 
which the mineral material is located. 


§3610.1-2 Request for sale. 


Under the provisions of this part, the 
authorized officer may sell mineral 
materials upon: 


(a) Receipt of a written or verbal 
request by any person who expresses an 
interest in mineral materials; or 

(b) His/her own initiative. 


§3610.1-3 Appraisal, reappraisal and 
measurements. 

(a) No mineral materials shall be sold 
at less than fair market value as 
determined by a mineral appraisal. 

(b) The authorized officer shall 
reappraise mineral material disposed 
under § § 3610.2 and 3610.3 of this title at 
intervals of 2 years and shall adjust the 
contract unit price accordingly. 

(b) Mineral materials may be 
measured by volume or weight. 


§3610.1-4 Payments and termination by 
agreement. 


(a) Under a contract of sale for 
mineral materials, the permittee: 

(1) Shall not remove mineral materials 
until advance payment is made as 
provided in the contract; 

(2) Shall, for contract sales of $2,000 or 
less, pay the full amount at execution of 
the contract; 

(3) May, when the sale exceeds $2,000, 
make installment payments of not less 
than $500 or 10 percent of the total 
purchase price, whichever is greater and 
shall: (i) For non-competitive sales, pay 
the first installment prior to or at the 
time the contract is awarded; (ii) for 
competitive sales, pay the first 
installment as a deposit at the time the 
bid is submitted, and (iii) pay each 
subsequent installment for non- 
competitive and competitive sales in an 
amount equal to the value of the mineral 
material removed prior to removal of the 
material; 

(4) Shall pay the total amount of the 
purchase price no later than 60 days 
before the expiration date of the 
contract; 

(5) Shall annually produce an amount 
sufficient to pay to the United States a 
sum of money equal to the first 
installment, or in lieu of such - 
production, shall make an annual 
payment in the amount of the first 
installment which shall not be credited 
to future production. Annual payments 
shall be due on or before the 
anniversary date of the execution of the 
contract; f 

(6) Shall forfeit all monies paid when 
the required payments under the terms 
and conditions of the contract are not 
met. Failure to comply with the terms 
and conditions for payment shall 
constitute a breach of contract and the 
authorized officer may terminate the 


_ contract; 


(7) Shall be required to make an 
annual report of production under the 
contract and to provide written 
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verification of the amount of mineral 
materials removed upon request by the 
authorized officer to allow verification 
of payments. 

(b) Ther permittee and the authorized 
officer may, by agreement, terminate the 
contract of sale at any time. 


§ 3610.1-5 Refunds 

Refunds may be made to the 
contractor or permittee: 

(a) If total payments made exceed the 
total value of mineral materials covered 
by the contract; 

(b) If insufficient mineral materials 
existed in the sales area to fulfill the 
terms of the contract; or 

(c) If the contract is terminated by 
agreement of the authorized officer and 
the permittee. 


§ 3610.1-6 Performance and reclamation 
bonds. 


(a) The authorized officer shall require 
a performance and reclamation bond of 
not less than $500 or 20 percent of the 
total contract value, whichever is 
greater, for contracts of $500 or more, 
except for contract sales or permits 
made from community pits when a 
reclamation fee is paid by the permittee. 

(b) The authorized officer may require 
a reclamation or performance bond for 
contract sales of less than $500. 


(c) A performance and reclamation 
bond may be a: 

(1) Bond of a corporate surety shown 
on the approved list issued by the U.S. 
Treasury Department and executed on 
an approved standard form; or 

(2) Personal surety bond executed on 
an approved standard form if the 
authorized officer determines the 
principals and bondsmen are capable of 
carrying out the terms of the contracts; 
or 

(3) Cash bond; or 

(4) Negotiable securities of the United 
States of a par value equal to the 
amount of the required surety bond, 
together with a power of attorney 
executed as required by the authorized 
officer. 


§3610.1-7 Assignments. 

(a) The permittee may not assign the 
contract, permit or any interest therein 
‘without the written approval of the 
authorized officer. The authorized 
officer shall ensure that all terms and 
conditions agreed upon are contained in 
the assignment and are assumed by the 
assignee. 

(b) The authorized officer shall not 
approve any proposed assignments 
involving contract performances unless 
the assignee: 
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(1) Is qualified pursuant to § 3610.1-1 
of this title; and 

(2) Furnishes a performance bond as 
required by § 3610.1-6 of this title, or 
obtains a written commitment from the 
previous surety to be bound by the 
assignment when approved. 

(c) Upon approval of an assignment 
by the authorized officer, the assignee 
shall be entitled to all the rights and be 
subject to all the obligations under the 
contract, and the permittee shall be 
released from any further liability under 
the contract. 


§ 3610.1-8 Extension of time. 


The authorized officer may grant an 
extension of time, not to exceed 1 year, 
if the permittee: 

(a) Submits a written request that is 
received by the authorized officer no 
later than 30 days or earlier than 90 
days prior to the expiration date of the 
contract; and 

(b) Shows, in writing, that the delay in 
removal of the mineral materials was 
due to causes beyond the control of and 
without fault or negligence of the 
permittee. 


§ 3610.1-9 Removal of improvements. 

After the permit period expires, the 
authorized officer may grant the 
permittee no more than 90 days, not 
including periods of inclement weather 
to remove equipment, personal property 
and any other improvements placed on 
the public lands by the permittee. 
Improvements such as roads, culverts 
and bridges may remain in place with 
the consent of the authorized officer. If 
the permittee fails to remove such 
equipment, personal property or any 
other imprpvements they shall become 
the property of the United States but the 
permittee shall remain liable for the cost 
of removal of such equipment, personal 
property and any other improvement 
and for restoration of the site. 


§ 3610.2 Noncompetitive sales. 


§ 3610.2-1 Limitations in volumn. 

(a) When it is determined to be in the 
public interest, and where it is 
impracticable to obtain competition, the 
authorized officer may sell at not less 
than fair market value, without 
advertising or calling for bids, mineral 
materials not to exceed 100,000 cubic 
yards (or weight equivalent) in any 
individual sale. 

(b) The authorized officer shall not 
approve noncompetitive sales that 
exceed the total aggregate of 200,000 
cubic yards (or weight equivalent) made 
in any one State for the benefit of any 
one individual, corporation 
or entity in any one calendar year. 


(c) The volume limitations in 
paragraphs (a) and (b) of this section 
shall not apply to sales in the State of 
Alaska of mineral materials which the 
authorized officer determines are 
needed for construction, operation, 
maintenance or termination of the 
Trans-Alaska Pipelines System or the 
Alaska Natural Gas Transportation 
System. 


§ 3610.2-2 Government programs. 

The authorized officer may sell 
mineral materials not exceeding 200,000 
cubic yards {or weight equivalent) at not 
less than fair market value without 
advertising or calling for bids when: 

(a) The authorized officer determines 
the sale to be in the public interest; and 

(b) The materials are to be used in 
connection with a public works 
improvement program that requires 
urgent attention on behalf of a Federal, 
State or local governmental agency and 
that does not permit time required for 
advertising. , 


§3610.2-3 Federal mineral leases. 

Where the materials are to be used in 
connection with the development of 
public lands under a mineral lease 
issued by the United States, the 
authorized officer may without calling 
for competitive bids, seil a volume of 
mineral materials not to exceed 200,000 
cubic yards (or weight equivalent) to 
any one permittee in one State in any 
calendar year. No charge shall be made 
for mineral materials necessarily moved 
in the process of extracting minerals 
under Federal lease, as long as the 
materials remain within the boundaries 
of the lease and are used for lease 
development. 


§3610.2-4 Term of contract. 

The term for noncompetitive contracts 
for the sale of mineral materials is 
limited to no more than 5 years. 


§3610.3 Competitive sales. 


§3610.3-1 General. 

(a) The authorized officer shall make 
sales, except those specified in Subpast 
3604 and § 3610.2 of this title, only after 
inviting competitive bids through 
publication and posting in conformance 
with § 3610.3 of this title. 

(b) The authorized officer shall not 
hold sales sooner than 1 week after the 
last advertisement. 


§3610.3-2 Advertising. 

(a) When offering mineral materials 
for sale by competitive bidding, the 
authorized officer: 

(1) Shall advertise the sale through 
publication in a newspaper of general 
circulation in the area where the 
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material is located, on the same day 
once a week for two consecutive weeks; 

(2) May extend the period of time for 
advertising; and 

(3) Shall post a notice of sale ina 
conspicuous place in the office where 
bids are to be submitted. 

(b) In the advertisement of sale, the 
authorized officer shall state: 

(1) The location by legal description of 
the tract or tracts on which the material 
is being offered; 

(2) The kind of materials being 
offered; 

(3) The estimated quantities of 
materials being offered; 

(4) The unit of measurement; 

(5) The appraised prices; 

(6) The time and place for receiving 
and opening of bids; 

(7) The minimum deposit required; 

(8) The access requirement; 

(9) The method of bidding; 

(10) The qualification of bidders; 

(11) The requirement that mining and 
reclamation plans shall be filed and that 


‘ reclamation will be required; 


(12) The bonding requirement; 

(13) The location for inspection of 
contract terms and proposed 
stipulations; 

(14) The office where additional 
information may be obtained; and 

(15) Any additional information 
deemed necessary. 


3610.3-3 Conduct of sales. 

(a) Bidding at competitive sales shall 
be by the submission of written sealed 
bids, oral bids or a combination of both, 
as directed by the authorized officer. In 
the event of a tie in high sealed bids, the 


» highest bid shall be determined by oral 


auction among the persons making high 
bids. If no oral bid is made which is 
higher than the sealed bids, the highest 
bid shall then be determined by lot. In 
oral auctions, immediately after the high 
bid is announced the person offering the 
high bid shall confirm that bid in 
writing. 

(b) At the request of the authorized 
officer, or the officer conducting the 
sale, all persons making bids shall 
furnish evidence of qualification or if 
such evidence has already been 
furnished, make appropriate reference to 
the record containing it. 

(c) When it is in the interest of the 
Goverment to do so, the authorized 
officer may reject any of all bids and 

= waive minor deficiencies in the 
ids. 


§3610.3-4 Bid deposits. : 

A person making a bid to purchase 
mineral materials shall submit a deposit 
in advance of the sale. 
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(a) Sealed bids shall be accompanied 
by a deposit. At oral auctions, persons 
making bids shall make the deposit prior 
to opening of the bidding. The amount of 
the deposit shall be: 

(1) For cash sales, not less than $2,000 
or 10'percent whichever is greater, of the 
appraised value as specified in the 
advertisement of the sale. The 
authorized officer may, at his discretion, 
require larger bid deposits; 

(2) For installment sales, not less than 
the amount of the first installment 
required under § 3610.1-4 of this title 
based upon the appraised value as 
ar in the advertisement of the 
sale. 

(b) Deposits may be in the form of 
cash, money orders, bank drafts, 
cashier's or certified checks made 
payable to the Bureau of Land 
Management, or bid bonds of a 
corporate surety shown on the approved 
list of the U.S. Treasury Department. 

(c) The bid deposits of all persons 
making bids, except the high bid, shall 
be returned upon conclusion of the 
bidding. 

(d) The deposit of the person making 
the successful bid shall be applied to the 
purchase price at the time the contract is 
signed by the authorized officer. 


§ 3610.3-5 Contracts. 

(a) The authorized officer may require 
the person making the high bid to 
furnish information that is necessary to 
determine his/her ability to perform the 
obligations of the contract. The contract 
shall be awarded by the authorized 
officer to the person making the high 
bid, unless he/she is not qualified or is 
unwilling to accept the terms of the 
contract or unless all bids are rejected. 
If the person making the high bid is not 
qualified or fails to sign and return the 
contract together with the required 
performance bond, and mining and 
reclamation plans when applicable, the 
authorized officer may offer and award 
the contract for the amount of the high 
bid to the person making the next 
highest bid who is qualified and willing 
to accept the contract. 

(b) Within 30 days after receipt of the 
contract, the person making the 
successful bid shall sign and return the 
contract, together with any required 
performance bond and mining and 
reclamation plan when applicable. The 
authorized officer may extend this 
period an additional 30 days upon 
written request of the applicant, within 
the first 30-day period. If the person 
making the successful bid fails to 
comply within the first 30-day period, or 
an approved 30-day extension, the 
successful bidder shall forfeit the bid 
deposit as liquidated damages. 


(c) The authorized officer shall make 
all sales on contract forms approved by 
the Director, Bureau of Land 
Management. The authorized officer 
may include in the contract such 
additional provisions as are deemed 
necessary to protect other resource 
values or prevent unnecessary and 
undue degradation of the public lands, 
and shall make these provisions 
available for inspection by persons who 
may bid during the advertising period. 


§ 3610.3-6 Term of Contract. 


The term for competitive contracts of 
sale for mineral materials is limited to 
no more than 10 years. 

3. Part 3620 is added to read as set 
forth below: 


PART 3620—FREE USE 
Subpart 3621—Free Use; General 


Sec. 

3621.1 Permits; general. 

3621.1-1 Applications. 

3621.1-2 Terms. 

3621.1-3 Assignment. 

3621.14 Conditions. 

3621.1-5 Removal of materials and 
improvements. 

3621.1-6 Bonds. 

3621.1-7 Cancellation. 

3621.2 Permits; governmental units and non- 
profit organizations. 

Subpart 3622—Free Use of Petrified Wood 

3622.1 Program; general. 

3622.2 Procedures; permits. 


3622.3 Designation of areas. 
3622.4 Collection rules. 


Subpart 3623—Free Use; Collecting-Hobby 
Mineral Specimens 


3623.1 Limitations; procedures and permits. 
Subpart 3621—Free use, general 


§ 3621.1 Permits; general. 


§ 3621.1-1 Applications. 

Application for a free use permit shall 
be filed in duplicate with the authorized 
officer on forms approved by the 
Director. 


§ 3621.1-2 Terms. 

The authorized officer may grant free 
use permits to any Federal, or State 
agency, unit or subdivision, including 
municipalities, for periods deemed 
appropriate, not to exceed 10 years. The 
authorized officer may issue free use 
permits not to exceed 1 year in duration 
to non-profit organizations, and may 
extend the free use permit for a single 
additional period not to exceed 1 year. 


§ 3621.1-3 Assignment. 

A free use permit may be assigned or 
transferred to persons or other entities 
qualified to hold a free use permit with 
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written approval of the authorized 
officer. 


§ 3621.1-4 Conditions. 


(a) The authorized officer shall 
incorporate the provisions governing the 
selection, removal and use of the 
mineral materials in the free use permit. 

(b) The authorized officer shall not 
issue a free use permit upon 
determination that the applicant owns 
or controls an adequate supply of the 
mineral materials that are readily 
available and are economically and 
environmentally feasible to meet the 
applicant's needs. 

(c) Mineral materials obtained under a 
free use permit shall not be bartered or 
resold. 

(d) The permittee shall not remove the 
mineral materials before a permit is 
issued or after a permit has expired. 


§ 3621.1-5 Removal of materials and 
improvements. 

(a) Conservation practices. The 
permittee shall extract all mineral 
materials as specified under the free use 
permit and shall protect and preserve all 
scenic, recreational, watershed and 
other values of the lands and resources 
to the maximum extent feasible. 

(b) Removal by agent. A free use 
permittee may allow an agent to extract 
the mineral materials. This agent shall 
not: 

(1) Be paid more than fair 
compensation for time, labor and money 
expended in extracting, processing and 
removing mineral materials; 

(2) Charge the permittee for materials 
extracted, processed or removed; and 

(3) Receive mineral materials from the 
permit area as payment for services 
rendered, or as a donation or gift. 

(c) Removal of improvements. Upon 
expiration of the permit period, the 
authorized officer may approve a period 
of time not to exceed 90 days, not 
counting periods of inclement weather, 
to remove equipment, personal property 
and any improvements placed on the 
lands by the permittee. The authorized 
officer may allow improvements such as 
roads, culverts and bridges placed on 
the lands to remain. If the holder fails to 
remove all such structures or 
improvements within a reasonable 
period, as determined by the authorized 
officer, they shall become the property 
of the United States, but the holder shall 
remain liable for the cost of removal of 
the structures and improvements and for 
restoration of the site. 


§ 3621.1-6 Bond. 


The authorized officer may require a 
bond as a guarantee of faithful 





19072 


performance of the provisions of the 
permit and applicable regulations. 


§ 3621.1-7 Cancellation. 


The authorized officer may cancel a 
permit if the permittee fails, after 
adequate notice, to observe the terms 
and conditions of the permit. 


§ 3621.2 Permits to governmental units 
and non-profit organizations. 

(a) The authorized officer may issue a 
free use permit to any Federal or State 
agency, unit or subdivision without 
limitation as to the number of permits or 
as to the value of the mineral materials 
to be extracted or removed, provided 
the applicant makes a satisfactory 
showing to the authorized officer that 
these materials will be used for a public 
project. 

(b) The authorized officer may issue a 
free use permit to a non-profit 
organization or corporation for not more 
than 5,000 cubic yards (or weight 
equivalent) in-any one calendar year. 

(c) Permits issued under this section 
shall constitute a superior right to 
remove the materials and shall continue 
in full force and effect, in accordance 
. with its terms and provisions, as against 
any subsequent claim to or entry of the 
lands. ¥ 


Subpart 3622—Free Use of Petrified 
Wood 


§3622.1 Program; general. 

(a) Persons may collect limited 
quantities of petrified wood for 
noncommercial purposes under terms 
and conditions consistent with the 
preservation of significant deposits as a 
public recreational resource. 

(b) Purchase of petrified wood for 
commerical purposes is provided by 
§ 3610.1 of this title. 


§3622.2 Procedures; permits. 

No application or permit for free use 
is required except for specimens over 
250 pounds in weight. The authorized 
officer may issue permits, under subpart 
3621 of this title, for the removal of such 
specimens as the permittee certifies 
shall be displayed to the public in a 
museum or similar institution. 


§ 3622.3 Designation of areas. 


(a) All public lands administered by 
the Bureau of Land Management and the 
Bureau of Reclamation are open to or 
available for free use removal of 
petrified wood unless otherwise posted. 
Specific areas may be closed to free use 
removal of petrified wood by public 
notice or may be otherwise closed to 
‘public enfry. Free use areas under the 
jurisdiction of said Bureaus may be 


modified or canceled by notices 
published in the Federal Register. 

(b) The heads of other Bureaus in the 
Department of the Interior may publish 
in the Federal Register designations, 
modifications or cancellations of free 
use areas for petrified wood on lands 
under their jurisdiction. 

(c) The Secretary of the Interior may 
designate, modify or cancel free use 
areas for petrified wood on public lands 
which are under the jurisdiction of other 
Federal departments or agencies, other 
than the Department of Agriculture, with 
the consent of the head of other Federal 
departments or agencies concerned, 
upon publication of notice in the Federal 
Register. 


§ 3622.4 Collection rules. 


(a) General. The authorized officer 
shall control the removal without charge 
of petrified wood from public lands 
under the following criteria: 

(1) The maximum quantity of petrified 
wood that any one person is allowed to 
remove without charge per day is 25 
pounds in weight plus one piece, 
provided that the maximum total 
amount that one person may remove in 
one calendar year shall not exceed 250 
pounds, Pooling of quotas to obtain 
pieces larger than 250 pounds is not 
allowed. 

(2) Except for permits issued under 
Subpart 3621 of this title to remove 
museum pieces, no person shall use 
explosives and power equipment, 
including but not limited to tractors, 
bulldozers, plows, power-shovels, trucks 
or semi-trailers or other heavy 
equipment for the excavation or removal 
of petrified wood. 

(3) Petrified wood obtained under this 
section shall be for personal use and 
shall not be bartered or sold to 
commercial dealers. 

(4) The collection of petrified wood 
shall be accomplished in a manner that 
prevents soil erosion and unnecessary 
and undue degradation of lands or other 
resources and the environment. 

(b) Additional rules. The head of the 
agency having jurisdiction over a free 
use area may establish and publish 
additional rules for collecting petrified 
wood for noncommercial purposes to 
supplement those included in § 3622.4(a) 
of this title. 


Subpart 3623—Free Use; Collecting— 
Hobby Mineral Specimens 


§ 3623.1 Limitations; procedures and 
permits. : 


(a) Collection by amateur collector of 
limited quantities of hobby mineral 
specimens for noncommercial purposes 
may be authorized under terms and 


Federal Register / Vol. 47, No. 85 / Monday, May 3, 1982 / Proposed Rules 


conditions which shall be consistent 
with preservation of significant deposits 
as a public recreational resource. 

(b) Commercial disposals may be 
made under Part 3610 of this title. 

(c) The procedures and limitations set 
forth for collection of petrified wood 
under Subparts 3622 and 8363 of this 
title apply to mineral specimens 
removed under this subpart. 


PART 23—SURFACE EXPLORATION, 
MINING AND RECLAMATION OF 
LANDS 


2. Part 23 is amended as follows: 


Authority [Amended] 


a. The authority section is amended 
by removing the citation “61 Stat. 681, as 
amended; 30 U.S.C. 601” after the 
citation “30 U.S.C. 359”. 


§ 23.2 [Amended] 

b. Section 23.2(a) is amended by the 
removal of the citation “the Materials 
Act of July 31, 1947, as amended, (30 
U.S.C. 601-604).” 

c. Section 23.2(c) is removed in its 
entirety and paragraph (d) is 
redesignated as (c). 


§23.3 [Amended] 


d. Section 23.3(b) is removed in its 
entirety and the succeeding paragraphs 
are appropriately renumbered. 


§23.4 [Amended] 

e. Section 23.4 is amended by the 
removal of the words “or the Materials 
Act” after the words “subject to 
disposition under the mineral leasing 
Acts”. 


§ 23.5 [Amended] 


f. Section 23.5(a)(1) is amended by 
removing the words “or an application 
for a permit or an offer to make a 
contract under the Materials Act”. 

g. Section 23.5(b) is amended by 
inserting the word “or” between the 
words “permit” and “lease”, by 
removing the words “or contract” “and 
upon acceptance and by removing from 
the fourth sentence the words “or the 
Materials Act”. 


§ 23.7 [Amended] 


h. Section 23.7(b) is removed in its 
entirety and the succeeding paragraphs 
are appropriately renumbered. 


§ 23.8 [Amended] 
i, Section 23.8{a) is amended by 


removing subparagraph (2) in its entirety 
and renumbering paragraph (a)(1) as (a). 
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§ 23.10 [Amended] 


j. Section 23.10(a)(1) is amended by 
removing the sentence, ‘The holder of a 
permit or a party to a contract under thes 
Materials Act shall file such reports 
with the district manager.” 


k. Section 23.10(a)(2) is amended by 
removing the words “and upon district 
managers with respect to permits issued 
or contracts made under the Materials 
Act”. 


1. Section 23.10(b)(1) is revised to read: 
(1) An identification of the permit or 
lease and the location of the operation.” 


m. Section 23.10(e)(2){ii) is amended 
by removing the phrase “a permit, lease 
or contract issued under the mineral 
leasing acts or the materials Act’’ and 
replacing it with the phrase-“a permit or 
lease issued under the mineral leasing 
acts”. 


n. Section 23.10(e)(2)(iii) is amended 
by removing the phrase “a permit, lease 
or contract issued under the Mineral 
Leasing Act of 1920 or the Materials 
Act" and replacing it with the phrase “a 
permit or lease issued under the Mineral 
Leasing Act of 1920”. 


§ 23.11 [Amended] 


o. Section 23.11(a) is amended by 
removing the words “and upon district 
managers with respect to permits issued 
or contracts made under the Materials 
Act”. 


p. Section 23.11(b) is amended by 
removing the words “or contract” in the 
two places it appears and inserting the 
word “or” between the words “permit” 
and “lease” in the two places they 
appear. 


q. Section 23.11(c) is amended by 
removing the words “or contract” and 
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inserting the word “or” between the 
words “permit” and “lease”. 


r. Section 23.11(d) is amended by 
removing the words “or contract” after 
the words “terms and conditions of a 
permit, lease” and by inserting the word 
“or” between the words “permit” and 
“lease”. 


s. Section 23.11(e) is amended by 
removing the words “or contract” and 
by inserting the word “or” between the 
words “permit, lease”. 


§§ 23.12, 23.13 [Amended] 

t. Sections 23.12(c) and 23.13 are 
amended by removing the words “or 
contract” after the words “In any case 
involving”, and by adding the word “or” 
and deleting “,” between the words 
“permit” and “lease”. 

Garrey E. Carruthers, 

Assistant Secretary of the Interior. 
March 9, 1982. 

[FR Doc. 82-12026 Filed 4-30-82; 8:45 am] 
BILLING CODE 4310-84-M 








Monday 
May 3, 1982 


i} 
| 
aaa 
RaaRn } 
if if 
al | 


| 
i] 

i} 

| 


(, 


Part VI 


Department of the 
Interior 
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Permanent Program Regulations: Prime 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Parts 779, 783, 785, and 823 


Surface Coal Mining and Reclamation; 
Permanent Program Regulations: 
Prime Farmiands 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Proposed rule. 


SUMMARY: The Office of Surface Mining 
(OSM) proposes to modify the special 
permanent program permit application 
and performance standard rules for 
operations on prime farmland. The 
revised rules are proposed in order to 
reduce the burden of existing rules, 
minimize duplication, and provide 
internal consistency. The proposed rules 
would (1) combine provisions for 
reconnaissance inspections with permit 
application requirements, (2) provide a 
limited exemption for lands occupied by 
mine support facilities, (3) modify 
provisions for soil removal and 
stockpiling, and (4) establish new 
procedures for determining success in 
the restoration of soil productivity. 
DATES: Written comments: Accepted 
until 5 p.m. (eastern time) on July 2, 1982. 
Public hearings: Held on request only, 
on June 16, 1982 at 9:00 a.m. (local). 
Public meetings: Scheduled on request 
only. 
ADDRESSES: Written comments: Hand- 
deliver to the Office of Surface Mining, 
U.S. Department of the Interior, 
Administrative Record (TSR 14.13), 
Room 5315, 1100 L Street, NW., 
Washington, D.C.; or mail to the Office 
of Surface Mining, U.S. Department of 
the Interior, Administrative Record (TSR 
14.13), Room 5315L, 1951 Constitution 
Avenue, NW., Washington, DC 20240. 
Public hearings: Washington, D.C.— 
Department of the Interior Auditorium, 
18th and C Streets, NW.; Springfield, 
Ill—Illinois Department of 
Transportation Auditorium, 2300 
Dirksen Parkway. 


Public meetings: OSM offices in 
Washington, D.C.; Charleston, W. Va.; 
Knoxville, Tenn.; Indianapolis, Ind.; 
Springfield, Ill.; Kansas City, Mo.; 
Pittsburgh, Pa., and Denver, Colo. 


FOR FURTHER INFORMATION CONTACT: 
Public hearings and information: Donald 
F. Smith, Division of Technical 
Assistance, Office of Surface Mining, 
U.S. Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
DC 20240; 202-343-5954. 

Public meetings: Jose del Rio, 202- 
343-4022. 


SUPPLEMENTARY INFORMATION: 


I. Public Commenting Procedures 
Il. Background 

Ill. Discussion of Proposed Rules 
IV. Procedural Matters 


I. Public Commenting Procedures 


Written Comments 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Commenters are requested to submit 
five copies of their comments (see 
“Addresses”). Comments received after 
the time indicated under “Dates” or at 
locations other than Washington, D.C., 
will not necessarily be considered or be 
included in the Administrative Record 
for the final rulemaking. 


Public Hearings 


Persons wishing to comment at the 
public hearings should contact the 
person listed under “For Further 
Information Contact” by the close of 
business three working days before the 
date of the hearing. If no one requests to 
comment at a public hearing at a 
particular location by that date, the 
hearing will not be held. If only one 
person requests to comment, a public 
meeting, rather than a public hearing, 
may be held and the results of the 
meeting included in the Administrative 
Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

Public hearings will conclude on the 
specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
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scheduled. The hearing will end after all 
persons scheduled to comment, and 
persons present in the audience who 
wish to comment, have been heard. 


Public Meetings — 


Persons wishing to meet with OSM 
representatives to discuss these 
proposed rules may request a meeting at 
any of the OSM offices listed in 
“Addresses” by contacting the person 
listed under “For Further Information 


. Contact.” 


All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record room (1100 L 
St.). A written summary of each public 
meeting will be made a part of the 
Administrative Record. 


Il. Background 


These proposed rules are intended to 
amend, remove, or revise OSM’s special 
permit application and performance 
standard rules for mining operations 
conducted on prime farmlands, currently 
set forth in 30 CFR 779.27, 783.27, 785.17 
and Part 823. These rules were originally 
published at 44 FR 14901 (March 13, 


- 1979). A preproposal draft of 


amendments to the performance 
standards for prime farmland was 
provided to State regulatory authorities 
and other interested parties. Following 
distribution of this preproposal draft, 
meetings were held with representatives 
of State regulatory authorities on July 21, 
22, and 23, 1981, at which time the 
preproposal draft of the prime farmland 
rules was a topic of discussion. Written 
comments received on the preproposal 
draft are in the Administrative Record 
and will continue to be considered 
during the course of this rulemaking. 
The Surface Mining Control and 
Reclamation Act of 1977 (the Act), 30 
U.S.C. 1201 e¢ seg., contains special 
permitting and performance standards 
governing mining on prime farmlands as 
defined in Section 701(20) of the Act. 
Permit application information and 
approval requirements are contained in 
Sections 507(b)(16), 508(a)(2)(C), 
508(a)(5), and 510(d). Section 507(b)(16) 
requires that permit applications contain 
a soil survey for those lands in the 
application which a reconnaissance 
inspection suggests may be prime 
farmlands. Section 508(a)(2)(C) requires 
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that permit applications contain a 
statement of the productivity of the land 
prior to mining including the appropriate 
classification as prime farmlan 
Furthermore, Section 510(d)(1) provides 
that the regulatory authority shall grant 
a permit to mine on prime farmland if it 
“finds in writing that the operator has 
the technological capability to restore 
such mined area, within a reasonable 
time, to equivalent or higher levels of 
yield as nonmined prime farmland in the 
surrounding area under equivalent 
levels of management and can meet the 
soil reconstruction standards in Section 
515(b)(7).” Rules implementing these 
permit application and approval 
provisions are found at 30 CFR 779.27, 
783.27, 785.17, and 786.19(1). 

Statutory performance standards for 
prime farmlands are found in Sections 
515 (b)(7) and (b)(20) of the Act. Section 
515(b)(7) sets forth minimum 
requirements for soil removal, storage, 
replacement, and reconstruction. 
Section 515(b)(20) establishes when the 
period of responsibility for successful 
revegetation shall begin and provides an 
exception to vegetative cover 
requirements when the regulatory 
authority issues a written finding 
approving a long-term, intensive, 
agricultural postmining land use. In 
addition, Section 519(c)(2) states that 
performance bonds shall not be released 
“until soil productivity for prime 
farmlands has returned to equivalent 
levels of yield as nonmined land of the 
same soil type in the surrounding area 
under equivalent management practices 
as determined from the soil survey.” 
Rules implementing these performance 
and bonding provisions are found at 30 
CFR 805.13 and Part 823. 


Ill. Discussion of Proposed Rules 


Prime farmland permit information 
requirements for surface mines are 
found in § 779.27 and correspond to the 
prime farmland information 
requirements for underground mines 
found in § 783.27. While separate rules 
govern surface and underground mining, 
they are nearly identical. Accordingly, 
in this preamble, OSM will refer to 
§ 779.27 with the understanding that the 
discussion will also apply to § 783.27. If 
the proposal were adopted, both of 
these sections would be removed and 
some of their requirements put into Part 
785. 


A. Reconnaissance Inspection 


This proposal would amend existing 
§ 785.17(b) to incorporate the 
requirements of existing § 779.27 which 
would be deleted. Section 785.17 
establishes permit requirements for 
prime farmland. 


Existing § 779.27 is closely related to 
§ 785.17 in that it provides procedures 
for identifying prime farmland through a 
preapplication investigation. OSM 
believes that a consolidation of these 
sections would provide a more logical 
and useful rule. 

Under this proposal, paragraph (b) of 
existing § 785.17 would be amended to 
require that the results of 
reconnaissance inspections for locating 
prime farmland be included in all permit 
applications. This provision is necessary 
to comply with Section 507(b)(16) of the 
Act. It is similar to existing § 779.27(a), 
but the term “preapplication 
investigation” has beén changed to 
“reconnaissance inspection” which is 
the term used in the Act. 

The criteria found in existing 
§ 779.27(b) which may be used by a 
permit applicant to demonstrate that no 
prime farmland exists within the 
proposed permit area would be omitted 
from the proposed rule. In place of such 
provisions, proposed § 785.17(b)(1) 
would permit State regulatory 
authorities in consultation with the U.S. 
Department of Agriculture (USDA) Soil 
Conservation Service to determine the 
nature and extent of the reconnaissance 
inspection, including criteria which 
could be used to show that no prime 
farmland is present. These criteria may 
include, but are not limited to, any of the 
standards of the National Cooperative 
Soil Survey. The historical use test of 
existing § 779.27(b)(1) would still be 
applicable because it is an element in 
the definition of prime farmland as set 
forth in § 701.5. 

This change was proposed after 
reconsidering the comments received on 
§ 779.27(b) as published at 44 FR 15046 
(March 13, 1979). Because these 
comments indicated several problems in 
applying uniform criteria on a 
nationwide basis, OSM now believes 
that such criteria can be best developed 
and implemented on a State-by-State 
basis. 

Existing § 779.27(c) requires the 
applicant to submit a request for a 
negative determination if no prime 
farmland was found to be present during 
the preapplication investigation. 
Proposed § 785.17(b)(2) would simply 
require the applicant to submit a 
statement to the effect that no prime 
farmland historically used for cropland 
was found and to include the basis upon 
which such a conclusion was reached. 

Where the reconnaissance inspection 
indicates that there may be prime 
farmland, existing § 779.27(d) requires 
the applicant to seek the assistance of 
the USDA Soil Conservation Service to 
determine if a soil survey exists for the 
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lands and whether soil-map units have 
been designated and prime farmlands. If 
no soil survey is found to exist, the 
applicant shall cause such a survey to 
be made. These requirements would be 
retained in proposed § 785.17(b)(3). In 
addition, the proposal specifies that the 
soil survey used by the USDA Soil 
Conservation Service for operational 
conservation planning would be used to 
identify and locate prime farmland soils. 
This provision was added at the request 
of the Soil Conservation Service to 
describe the size of the map unit to be 
used for identifying prime farmland soils 
in the field. 

The proposal would delete existing 
paragraphs (d) (1) and (2) of § 779.27 
which direct the applicant to submit an 
application in accordance with the 
special permitting requirements of 
§ 785.17 when prime farmland is 
determined to exist within the proposed 
permit area and to submit a request for 
a negative determination if no prime 
farmland is present. Instead, the 
proposal would direct the applicant to 
submit a statement that no prime 
farmland exists if none were found and 
to comply with proposed § 785.17(c), 
“Application contents: Prime farmland,” 
when prime farmland soils are present. 


B. Application Contents 


Existing § 785.17(b), which establishes 
permit application requirements for | 
prime farmland, would be revised to 
simplify the language used and would be 
redesignated as proposed § 785.17(c). 
Paragraphs (b)(1) and (b)(1)(i) would be 
redesignated as proposed phs 
(c)(1) and (c)(1)(i). Aside from the 
change in proposed Paragraph (c)(1)(i) to 
reflect OSM’s new organizational 
structure, these proposed rules would be 
the same as the existing rules. 

Existing § 785.17(b)(1){ii) would be 
reworded by specifying that a 
representative soil-profile description 
must include, but is not limited to, 
information on soil-horizon depths, pH, 
and the range in soil densities. These 
three elements of the soil-profile 
description would be added as a 
requirement to the existing section 
because OSM believes such information 
is essential for determining the 
adequacy of all proposed soil 
reconstruction plans. Information on 
other physical and chemical soil 
properties may also be required by the 
regulatory authority to make the 
determination that the operator has the 
technological capability to restore the 
permit area to the soil reconstruction 
standards. 

Furthermore, existing § 785.17(b)(1)(ii) 
allows other representative soil-profile 
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descriptions from the locality to be 
approved by the regulatory authcrity as 
long as these profiles were prepared in 
conjunction with the National 
Cooperative Soil Survey. OSM and the 
USDA have reviewed their 
responsibilities under the Act and have 
determined that such approval is the 
proper responsibility of the Secretary of 
Agriculture as stated in Sections 
507(b)(16) and 515(b)(7). The Secretary 
of Agriculture has delegated this 
responsibility to the Soil Conservation 
Service. Therefore, alternative soil- 
profile descriptions that are proposed 
for use in satisfying the requirement 
must be approved by the USDA Soil 
Conservation Service within each State. 
This change in responsibility is reflected 
in proposed § 785.17(c)(1)(ii). 

Existing § 785.17(b)(2) would be 
amended and redesignated as 
§ 785.17(c)(2). The existing section 
requires permit applications for prime 
farmland to identify the proposed 
method and type of equipment to be 
used for removal, storage, and 
replacement of the soil in accordance 
with Part 823. The proposed rule would 
use the terminology of Section 508({a)(5) 
of the Act in requiring the operator to 

' establish the technological capability to 
comply with the performance standards 
of Part 823 by submitting a plan for soil 
reconstruction, replacement, and 
stabilization. 

Existing § 785.17(b)(7) would be 
amended and redesignated as 
§ 785.17(c)(3). It would require that 
documentation be submitted as part of 
the permit application to demonstrate 
that the proposed method of reclamation 
will achieve, within a reasonable time, 
equivalent or higher levels of yield after 
mining as existed before mining. This 
requirement is needed to comply with 
Section 510(b)(2) and (d)(1) of the Act. 
An additional sentence would be added 
to this section in order to inform 
applicants that such documentation 
would also be needed to support the use 
of proposed soil mixing or soil 
substitutes. 

Paragraphs, (b)(3), (b)(4), (b)(5), (b)(6), 
(b)(8), and (b)(9) of existing § 785.17(b) 
would be deleted. Paragraph (b)(3), 
which established a specific 
requirement to report the moist bulk 
density of each major soil horizon of 
each prime farmland soil, was 
suspended on December 31, 1979, at 44 
FR 77455. Soil density information, 
however, would still need to be reported 
in order to satisfy the requirements of 
proposed § 785.17(c)(1)(ii). That 
proposed section calls for the 
submission of a representative soil- 
profile description showing the range of 


soil densities that are present on each 
prime farmland soil-map unit within the 
permit area. Thus, soil density would 
continue to be a soil reconstruction 
standard. 

The issue of soil density measurement 
is discussed under the heading 
“Compaction” which apears in this 
preamble under the explanation of 
proposed performance standards for 
prime farmland. 

Existing paragraph (b)(4) requires 
permit applications for prime farmlands 
to contain the location of areas to be 
used for the separate stockpiling of soil 
and plans for soil stabilization before 
redistribution. The proposed rules would 
delete this paragraph because it repeats 
permit application rules found in 
existing § § 780.14(b)(5), 780.18(b)(3) and 
(b)(4), 784.13(b)(3) and (b)(4), and 
784.23(b)(5). 

Existing paragraph (b)(5) would be 
deleted because the requirement to 
submit documentation supporting the 
proposed use of soil mixtures and 
substitutes is contained in proposed 
paragraph (c)(3). Existing paragraph 
(b)(6) would be deleted because plans 
for seeding or cropping the final graded 
land are teat as part of the 
revegetation plan in §§780.18(b)(5) and 
784.13(b)(5). The reporting of 
conservation practices that will be used 
to control erosion and sedimentation is 
unnecessary because they are already 
required to be reported by $§780.18(b)(3) 
and 784.13(b)(3) of the general 
requirments for reclamation plans. The 
remaining requirement of paragraph 
(b)(6) would not be needed because 
applicants are required by § 816.24(b)(3) 
(Topsoil: Redistribution) to redistribyte 
topsoil and other materials in a manner 


that protects the soil surface from wind - 


and water erosion before and after it is 
seeded and planted. This provision is 
interpreted to include adjustment to the 
timing of topsoil redistribution so that 
the final graded surface is not exposed 
to excessive erosion when other erosion 
control practices are known to be 
inadequate. 

Existing paragraph (b)(8) would be 
deleted because a new procedure for 
setting crop yield requirements is 
proposed in § 823.15. This new 
procedure would eliminate the need to 
specify target yields in the permit 
application. The final paragraph in 
existing § 785.17(b) would be deleted 
from the permit application 
requirements because it is actually a 
performance standard that is more 
appropriatedly addressed in § 823.15(c). 

Existing § 785.17(c) and (d) would be 
unchanged except for their 
redesignation as proposed § 785.17(d) 
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and (e), respectively, and for changes in 
cross-references needed to reflect the 
reordering of the paragraphs within the 
section. 


C. Performance Standards: Scope and 
Special Requirements 


Existing § 823.1 (Scope) would not be 
changed except that the term “purpose” 
would be added to its heading to more 
accurately identify the content of the 
section. 

Existing § 823.2 (Objective) is 
proposed to be deleted because its only 
function is to provide a general 
description of the intent behind the rules 
in this part. OSM believes this-section is 
unnecessary because the objectives of 
the performance standards for prime 
farmland should be self-evident. 

Existing § 823.11 (Prime farmlands: 
Special requirements) would be deleted 
and replaced with a new section 
(Applicability) because it repeats other 
parts of the rules and would therefore be 
unnecessary. Paragraph (a) of this 
section requires a permit to be obtained 
under 30 CFR 785.17. The requirement to 
obtain a valid permit before engaging in 
or carrying out surface coal mining and 
reclamation operations is found in 
§ 771.11. To be considered valid, the 
permit must be in accordance with 
§ 785.17 when the proposed permit area 
includes prime farmlands. Existing 
paragraph (b) requires that soil 
materials be removed before drilling, 
blasting, or mining in a manner that 
prevents mixing or contamination with 
undesirable materials. The rule further 
states that the regulatory authority shall 
specify methods to control erosion of 
exposed overburden. These provisions 
are also found in § § 816.22(a) and 
816.23(b) which specify methods to be 
used for the removal and storage of all 
topsoil, regardless of its location on 
prime farmland or other lands. 
Paragraph (c) which establishes 
requirements for the measurement of 
revegetation success would be covered 
in proposed § 823.15(c). 


D. Support Facilities, Water Bodies, and 
Grandfathered Lands 


Section 823.11 also would be amended 
to implement the District Court decision 
in In re: Permanent Surface Mining 
Regulation Litigation, No. 79-1144 (D. 
D.C., May 16, 1980), pps. 1-3. The 
District Court'ruled that the prime 
farmland performance standards of the 
Act apply to underground mining 
operations but suggested to the 
Secretary that a limited exemption be 
promulgated for surface facilities 
actively used for extended periods, but 
which affect a minimal amount of land. 
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Proposed § 823.11{a) would exclude 
from the prime farmland reconstruction 
standards lands occupied by support 
facilities of surface and underground 
mines which are utilized over long 
periods of time (20 or more years), and 
which affect a minimal area. The 
operator would still be required to do a 
reconnaissance inspection and to 
comply with permit and bonding 
requirements. General revegetation 
performance standards found in Parts 
816 and 817 would be applicable to 
those lands where an exception to the 
prime farmland standards would be 
granted. Because of the similarity of 
support facilities of both surface and 
underground mines, OSM proposes to 
extend this exclusion to include support 
facilites of surface mines which will be 
actively used over long periods of time 
but which will affect a minimal amount 
of land. OSM specifically requests 
comments on the proposed rule, 
especially with regard to the type of 
support facilities which should be 
included in the exclusion, the duration 
of their use, and the maximum size of 
the land area that could be affected. 

Proposed § 823.11(b) does not have a 
counterpart in the existing rules. It has 
been proposed to provide an exception 
to Part 823 where the approved 
postmining land use is a pond or other 
water body. Such areas would be 
required to meet the performance 
standards for permanent and temporary 
impoundments. 

Proposed § 823.11(c) would also be a 
new section which would clarify that 
lands grandfathered in accordance with 
§ 785.17(a) are excluded from the special 
prime farmland performance standards 
of this part. 


E. Soil Removal and Stockpiling 


The existing soil removal rules of 
§ 823.12 and the soil stockpiling rules of 
§ 823.13 would be combined under 
proposed § 823.12 for better organization 
and clarity. Sections 823.12(a) (2) and (3) 
would be combined as proposed 
§ 823.12(b) at the suggestion of the 
USDA Soil Conservation Service for the 
same reasons. The stockpiling 
provisions contained in the first 
sentence of existing § 823.13 would be 
reworded and placed in proposed 
§ 823.12 (a) and (b). Other changes were 
made to simplify the regulatory 
language. 

Proposed § 823.12(b) would also 
contain a new provision which would 
not require separate removal and 
stockpiling where combinations of soil 
horizons have equal or greater 
productive capacity than that which 
existed prior to mining. This would be 
added to allow operators to avoid the 


extra cost of separate soil handling 
when the productive capacity could be 
maintained or even enhanced by the 
mixing of soil horizons. Proposed 

§ 785.17(c)(4) would require an operator 
who proposes to use such a soil mixture 
to demonstrate that the proposed mixing 
will achieve, within a reasonable time, 
equivalent or higher level of yield after 
mining as existing before mining. 
Proposed § 823.12(c) would establish the 
same requirements which were present 
in the last two sentences of existing rule 
§ 823.13. Existing § 823.12(b) would be 
relocated under the heading of proposed 
§ 823.12. In summary, the proposed 
consolidation of existing §§ 823.12 and 
823.13 is not believed or intended to 
have resulted in any substantive 
changes in the requirements for soil 
removal and storage other than those 
specifically addressed above. 


F. Soil Replacement 


Sections 507(b)(16) and 515(b)(7) of 
the Act assign to the Secretary of 
Agriculture responsibility for 
establishing soil survey standards and 
soil removal, storage, replacement, and 
reconstruction specifications. The 
Secretary of the Interior and the 
Secretary of Agriculture have agreed 
that detailed specifications for soil 
reconstruction should be determined on 
a State-by-State basis and that the 
permanent program rules which are 
national in scope should be limited to 
identifying general elements of concern 
in soil reconstruction. Proposed 
§823.14{a) would implement this 
agreement and the statutory 
responsibility assigned to the Secretary 
of Agriculture for establishing soil 
reconstruction specifications. There is 
no counterpart to this provision in the 
existing rules. 

The USDA Soil Conservation Service 
has performed extensive soil surveys 
throughout the United States which have 
included prime farmland soils. More 
than 500 counties have a published soil 
survey with interpretations for prime 
farmlands. Over 500 additional maps 
identifying prime farmland soils are in 
the process of being prepared. Soil 
survey data on the physical and 
chemical characteristics of prime 
farmland soils and corresponding crop 
yields are available from the USDA Soil 
Conservation Service. 

Under proposed § 823.14(a), each 
State Conservationist of the USDA Soil 
Conservation Service would supply to 
the State regulatory authority a list of 
prime farmland soils and their location 
where available, their physical and 
chemical characteristics, crop yields, 
and associated data necessary to 
support an adequate soil description. 
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These soil descriptions would include 
soil horizon depths, soil densities, pH, 
and other data that is pertinent to 
achieving equal or higher levels of soil 
productivity as established by the soil 
survey. The State regulatory authority 
would use this technical data as soil 
reconstruction standards when 
approving permit applications under 

§ 785.17. 

(a) Scarification and minimum soil 
depth. The scarification requirements of 
existing § 823.14(b) would be deleted. 
Because prime farmland soils are on 
relatively level ground, scarification for 
purposes of slippage control is not 
needed. Where tillage is needed to 
loosen the soil, it can be required by the 
regulatory authority on a site-specific 
basis. Proposed § 823.14{b) would 
continue the requirement from existing 
§ 823.14(a) of a general soil depth of 48 
inches, although soil depths would be 
specified to the regulatory authority by 
the USDA Soil Conservation Service 
within each State based upon the soil 
survey. The exceptions in existing 
§ 823.14(a) for lesser or greater soil 
depth depending on local conditions 
would be retained with some rewording 
to condense and clarify the provisions. 
The standards for determining when a 
soil horizon may be considered root 
inhibiting would be retained in proposed 
§ 823.14(b). 

Existing § 823.14(b) also requires mine 
operators to replace soil material only 
on land which has been first returned to 
the final grade. This provision has been 
deleted from the proposed rules because 
it is covered by the backfilling and 
grading requirements of §§ 816.101 and 
816.102. 

(b) Compaction. The moist bulk 
density requirement of existing 
§ 823.14(c) would be deleted from the 
OSM rules by this proposal. The moist 
bulk density standard was suspended 
on December 31, 1979, at 44 FR 77455. 
Soil density, however, remains a soil 
reconstruction standard as specified to 
the regulatory authority from the 
National Cooperative Soil Survey by the 
USDA Soil Conservation Service within 
each State. Proposed § 823.14{c) would 
adopt the wording of Section 
515(b)(7)(C) of the Act by requiring soil 
horizons or other root zone material to 
be replaced and regraded with “proper 
compaction and uniform depth.” The 
chronological development of the rule 
dealing with compaction of prime 
, farmland soils is presented below. 

On December 13, 1977, at 42 FR 62639 
the Secretary promulgated special 
requirements in 30 CFR 716.7(£)(5)(i) of 
the interim program rules concerning 
excess compaction of the surface layer 
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and underlying material. A reduction of 
permeability to less than 0.06 inch per 
hour in the upper 20 inches of the 
reconstructed soil profile was 
prohibited. 

On March 13, 1979 (44 FR 14902, 
15373), the Secretary published 
permanent program rules (30 CFR 
785.17(b)(3)) which used a moist bulk 
density standard for soil restoration. In 
the performance standards, 30 CFR 
823.14(c), the Secretary allowed an 
increase of 0.1 gram per cubic 
centimeter over the moist bulk density 
values stated in the approved permit 
application under 30 CFR 785.17(b)(3) for 
the equivalent layer of the undisturbed 
soil. The change from permeability to 
density was made as a result of public 
comment, stating that permeability was 
more difficult to measure than bulk 
density. OSM adopted a moist bulk 
density criterion as a measure of 
compaciion, and maintained the 
standard of the National Cooperative 
Soil Survey of 0.1 gram per cubic 
centimeter of soil for determining moist 
bulk density limits in the laboratory. 

As a result of issues raised during 
litigation on the permanent program 
rules (Jn re: Permanent Surface Mining 
Regulations Litigation, No. 79-1144, 
D.D.C. filed May 1979), OSM suspended 
the moist bulk density standards in 
§§ 785.17(b)(3) and 823.14(c) in order to 
review technical findings and further 
clarify the moist bulk density 
requirements. This review showed that 
confusion existed when the terms “soil 
bulk density” and “moist bulk density” 
were mistakenly interchanged. Soil bulk 
density is defined as the mass of dry soil 
per unit bulk volume. Bulk volume is 
defined as the volume including the 
solids and the pores of an arbitrary soil 
mass (Soil Science Society of America, 
1978). (Note: Full citations of reference 
texts are provided at the end of the 
discussion of proposed rules.) As 
defined in § 701.5, moist bulk density is 
based on the weight of a natural soil 
structural unit containing water in 
equilibrium at %-bar moisture tension. 
The difference between these terms is 
that the latter takes into account water 
occupying a portion of the pore space, 
whereas the former is based on dry soil. 
In some soils having a high affinity for 
water, the difference between moist 
bulk density and soil bulk density can 
be considerable. 

The procedure for determining moist 
bulk density requires the use of natural 
soil structural units (U.S. Soil 
Conservation Service, 1972). 
Reconstructed soils usually lack these 
natural soil structural units upon which 
procedures for determining moist bulk 


density are based. This complicates the 
interpretation of moist bulk density data 
and points out a need to determine the 
effect that such properties may have on 
estimated density values. 

The Secretary of Agriculture would 
require, as set forth in proposed 
§ 785.17(b)(1), a soil survey to be 
performed to the standards of the 
National Cooperative Soil Survey which 
includes soil horizon thickness, pH, soil 
density, estimated crop yields, and 
related soils information. These 
parameters found in the soil survey 
would in practice become reconstruction 
standards because of the 
interrelationship between soil properties 
and crop yields. 

Instead of specifying a moist bulk 
density soil reconstruction standard 
through national rules the Secretary of 
Agriculture has chosen to specify soil 
density and all other soil reconstruction 
standards to the regulatory authority 
threugh the USDA Soil Conservation 
Service within each State. In this 
manner the soil reconstruction 
standards can be tailored to each prime 
farmland soil within each State. 

OSM is aware that the compaction 
criterion of Section 515(b)(7)(C) of the 
Act applies only to the B and C soil 
horizons and that normal tillage 
operations on the topsoil or A horizon 
would alleviate compaction problems 
that may result from replacement of the 
topsoil. It has been shown that 
compacted soil layers can be loosened 
using deep tillage technology to achieve 
a suitable rooting medium (Guernsey 
and others, 1979). OSM is mostly 
concerned with the compaction of the B 
and C soil horizons which are at greater 
depths within the soil profile and 
therefore more difficult to loosen if 
overly compacted. 

Soil compaction is a major 
impediment to achieving premining soil 
productivity. Literature reviews by H. M. 
Taylor (1979) and R. C. Rawles (1977) of 
research on soil compaction have 
identified more than 10 different crops 
that have had reduced yields directly or 
indirectly related to compacted soils. If 
excessive compaction is allowed to 
occur, failure of the equal or higher level 
of productivity standard will result. 
Thus, the requirement under proposed 
§ 823.14(c) to replace soils with proper 
compaction, implies that operators will 
have to use the best methods and 
technologies for handling soil materials 

- and for managing reconstructed 
cropland. 

Proposed § 823.14(d) would be 
changed to reflect the joining together of 
existing § 823.12(a) (2) and (3) into 
proposed § 823.12(b). The reference to 30 
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CFR 785.17(b)(1)(ii) within existing 

§ 823.14(e) would be replaced by the 
words “soil survey” to clarify the rule. 
The term “soil survey” is defined in 

§ 701.5. The requirement that the topsoil 
must be stabilized from the erosive 
forces of wind and water would be 
deleted because this provision is also 
found in proposed § 823.15(a). Existing 
§ 823.14(f), which refers to the 
application of nutrients and soil 
amendments would be deleted because 
it is not a specific standard, but rather 
an established good farm management 
practice. 


G. Revegetation and Restoration of Soil 
Productivity 


The heading of § 823.15 would be 
changed to include the “restoration of 
soil productivity” which more 
accurately identifies the content of the 
section. 

Existing § 823.15(a) would be 
shortened by eliminating revegetation 
provisions already covered under 30 
CFR 816.111-816.117. The 10-year period 
within which cropping must be begun 
would be retained in proposed 
§ 823.15(b). In the existing rule this 
period started after the completion of 
backfilling and rough grading. The 
proposed rule would initiate the 10-year 
period after completion of soil 
replacement since this is the first point 
in time when cropping could begin. OSM 
believes that the beginning of the trial 
period cannot be specified accurately in 
the permit application which would be 
preparod many years in advance of 
actual cropping. Therefore, this 
requirement would not be retained in 
the proposed rules. The provision for 
growing hay in rotation with crops 
would be deleted because it was not a 
requirement, just a suggestion. The 
sentence allowing the regulatory 
authority to approve the use of perennial 
plants for hay, if such is a common long- 
term use of prime farmland soils in the 
surrounding area, would be deleted 
because such a decision is within the 
regulatory authority's discretion in 
approving the reclamation plan. Use of 
prime farmland soils must be consistent 
with uses made on similar soils in the 
surrounding area under the Act. 

The sentence in existing § 823.15(b) 
prescribing the level of management 
would be moved to proposed § 823.15(c). 
Proposed § 823:15(c) would reflect the 
levels of management required by 
various sections of the Act for prime 
farmland soils; “equivalent levels of — 
management” is a requirement for 
permit approval (Section 510(d)(1) of the 
Act), and “equivalent management 
practice” is a requirement for bond 
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release (Section 519(c) of the Act). Since 
performance standards are the link 
between permit approval and final 
successful reclamation judged at the 
time of bond release, the level of 
management that would be required by 
these performance standards is 
essentially the same as the two virtually 
identical statutory phrases for permit 
approval and bond release. 

The soil survey reports crop yields 
achieved under various levels of 
management. These levels of 
management reported in the soil survey 
have not been consistent in the past; 
therefore it is difficult to specify specific 
management inputs relative to crop 
yields. The coordination contemplated 
through this proposal between the 
USDA Soil Conservation Service and 
the State regulatory authority will serve 
to provide this technical information 
specific to variables found in major 
coal/crop production areas. The 
proposed paragraph would require such 
coordination by requiring the same level 
of management as used in the 
surrounding prime farmland areas. 

The adjustments for weather induced 
variability found in existing 
§ 823.15(c}(2) would be moved to 
proposed § 823.15(c)(3)({iii). Existing 
§ 823.15(c}(3) would be changed to 
reflect alternative methods of 
determining crop yields as proof of soil 
productivity for bond release. The 
alternative method proposed in 
§ 823.15(c)(3)(i) would allow reference 
crop yields to be determined from the 
yield records of representative local 
farms in the surrounding area with 
concurrence by the USDA Soil 
Conservation Service. This alternative is 
proposed because Section 519({c)(2) of 
the Act requires postmining crop yields 
to be judged on the basis of yields from 
the same soil type in the surrounding 
area. The alternative method in 
proposed § 823.15(c)(3){ii) would allow 
for the use of average county yields that 
have been adjusted by the USDA Soil 
Conservation Service. This alternative 
was proposed because yield records 
from local farms may not always be 
available. 

Under proposed § 823.15(c){4), crops 
which would exploit the full capability 
of the reconstructed prime farmland soil 
must be grown. This is not a new 
requirement since operators are required 
by sections 515({b)}(2) and 519(c)(2) of the 
Act to return lands to their premining 
capability. 

OSM'’s implementation of the Act's 
prime farmland restoration requirement 
in Section 510{d)(1) has been the subject 
of much controversy and litigation. The 
original permanent program rules 
provided that a permit to mine prime 


farmland could be issued only after 
finding that the proposed postmining 
land use would be cropland, 30 CFR 
785.17(d)(1), 823.11(c), and 823.15. The 
validity of these rules was litigated in 
the District Court for the District of 
Columbia, and two court decisions 
containing conflicting conclusions were 
received. On February 26, 1980, the 
District Court remanded 30 CFR 
823.11(c), 823.15(d), and 823.15(c) 
because the “the Act fails to provide 
statutory support for requiring coal 
operators to engage in farming.” In re: 
Permanent Surface Mining Regulation 
Litigation, Civil Action No. 79-1144, 
February 26, 1980, slip op. 59. The Court 
also stated that the operator’s obligation 
to demonstrate capability of prime 
farmlands to support premining 
productivity could be met through a soil 
survey. 

On May 16, 1980, the District Court 
upheld 30 CFR 785.17(d), stating that: 


Illinois mistakenly reads Section 515{b){2) 
in isolation. That section requires an operator ' 
to “restore the land affected to a condition 
capable of supporting the uses which it was 
capable of supporting prior to any 
mining * * *” This statutory command is a 
generic description relating to postmining 
land use. But, the Act prescribes additional 
and specific requirements for prime farmland. 
For example, the SMCRA prohibits release of 
bond “until soil productivity of prime 
farmlands has returned to equivalent levels 
of yield as non-mined land of the same soil 
type in the surrounding area * * *” Section 
519(c)(2) of the Act, 30 U.S.C. 1269(b)}{2). This 
equivalency standard could not be achieved 
absent the postmining employment of prime 
farmland as cropland. Section 510;d)(1) of the 
Act, 30 U.S.C., and 1260(d)(1), corroborates 
the imposition of an additional requirement 
for mining on prime farmland: The land must 
be reclaimed and used as cropland. This 
statutory section addresses permit approval. 
It states: (The Court then quoted a portion of 
Section 510{d){1) of the Act). 

A regulatory authority therefore cannot 
grant a permit to mine unless the operator 
demonstrates an ability to restore prime 
farmland to equivalent yields of the 
surrounding non-mined land. 

These statutory sections demonstrate clear 
congressional intent to restore prime 
farmland to cropland. 30 CFR § 785.17{d)(1) 
only requires what the Act expressly 
commands (footnote omitted). 


In re: Permanent Surface Mining 
Regulation Litigation, Civil Action No. 
79-1144, May 16, 1980, slip op. 5-6. 
The District Court's decision of 

February 26, 1980, would appear to 

prohibit OSM from requiring that actual 

crop yields be used as the means for 
determining the success of soil 

reconstruction whereas the May 16, 

1980, decision appears to support such a 

requirement. In light of these apparent 

conflicting decisions and the 
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Government's appeal of portions of the 
decisions, OSM has chosen to adopt the 
guidance provided in the May 16, 1980, 
decision and propose § 823.15(b) and (c} 
which would require that crops be 
grown to demonstrate the restoration of 
soil productivity. 

H. Reference materials 


Reference materials used to develop 
these proposed rules are as follows: 


Guernsey, P. M., Mausel, P., Oliver, J.. and 
Smith, D., 1979, Technical guidance for 
evaluating crop yields during the premining 
and reclamation processes, Volume II: 
Unpublished Report, July 1979, 84 pp. 

Rawles, R. C., 1977, Response of corn to in- 
row subsoiling on Alabama soils: Master of 
Science thesis, Auburn University, Auburn, 
Alabama, 56 pp. 

Soil Science Society of America, 1978, 
Glossary of soil science terms: Madison, 
Wisconsin, 36 pp. 

Taylor, H. M., 1979, Mechanical impedance 
to root growth: Paper prepared for 
International Symposium on Priorities for 
Alleviating Soil-Related Constraints to Food 
Production in the Tropics, International Rice 
Research Institute, Los Banos, Philippines, 
June 4-8, 1979, 27 pp. 

U.S. Soil Conservation Service, 1972 
(Revised), Soil-survey laboratory methods 
and procedures for collecting soil samples: 
U.S. Department of Agriculture Soil Survey 
Investigations Report No. 1, 16 pp. 


IV. Procedural Matters 
Executive Order 12291 


The Department of the Interior (DOI) 
has examined these proposed rules 
according to the criteria of Executive 
Order 12291 (February 17, 1981). OSM 
has determined that these are not major 
rules and do not require a regulatory 
impact analysis because they will 
impose only minor costs on‘the coal 
industry and coal consumers. In 
addition, the proposed rules emphasize 
the use of performance s 
instead of design criteria, which will 
allow operators to utilize the most cost- 
effective means of achieving the 
performance standards. 


Regulatory Flexibility Act 


The DOI has also determined, 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seg., that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The proposed rules will allow 
small coal operators increased 
flexibility in meeting performance 
standards and should especially ease 
the regulatory burden on small coal 
operators in the Midwest. 


Federal Paperwork Reduction Act 


The information collection 
requirements in existing 30 CFR Parts 
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779, 783, and 785 were approved by the 
Office of Management and Budget 
(OMB) under 44 U.S.C. 3507 and 
assigned new clearance numbers 1029- 
0035, 1029-0038 and 1029-0040 on April 
1, 1981. This approval was identified in 
notes at the introduction to 30 CFR Parts 
779 and 785 under the old numbers 
R0605, RO608, and RO610 (all under No. 
B-190462). OSM will delete those notes 
and codify the OMB approvals under 
new sections. The information required 
by 30 CFR Parts 779, 783, and 785 will be 
used by the regulatory authority in 
permitting surface and underground 
mining activities to ensure that they are 
conducted in a manner which preserves 
and enhances environmental and other 
values of the Act. This information 
required by 30 CFR Parts 779, 783 and 
785 is mandatory. 


National Environmental Policy Act 


OSM has prepared a draft 
environmental assessment (EA) on this 
proposed rule and has made an initial 
finding that it would not significantly 
affect the quality of the human 
environment. The draft EA is on file in 
the OSM Administrative Record at the 
address listed in the “Addresses” 
section of this preamble. A final EA will 
be completed and a final conclusion 
reached on the significance of any 
resulting impacts before issuance of the 
final rule. OSM also is preparing an EA 
of the cumulative impacts on the human 
environment of this rulemaking and 
related rulemakings under the Act. This 
cumulative EA also will be completed 
before this rule is made final. 


List of Subjects 
30 CFR Part 779 

Coal mining, Environmental 
protection, Reporting requirements, 
Surface mining. 
30 CFR Part 783 

Coal mining, Environmental 


protection, Reporting requirements, 
Underground mining. 


30 CFR Part 785 


Coal mining, Reporting requirements, 
Surface mining, Underground mining. 


30 CFR Part 823 


Agriculture, Coal mining, 
Environmental protection, Surface 
mining, Underground mining. 

Accordingly, 30 CFR Parts 779, 783, 
785, and 823 are proposed to be 
amended as set forth herein. 


Dated: April 16, 1982. 
Daniel N. Miller, Jr., 
Assistant Secretary, Energy and Minerals. 


PART 779—SURFACE MINING PERMIT 
APPLICATIONS—MINIMUM 
REQUIREMENTS FOR INFORMATION 
ON ENVIRONMENTAL RESOURCES 


§779.27 [Removed] 
1. Section 779.27 is removed. 


PART 783—UNDERGROUND MINING 
PERMIT APPLICATIONS—MINIMUM 
REQUIREMENTS FOR INFORMATION 
ON ENVIRONMENTAL RESOURCES 


$783.27 [Removed] 
2. Section 783.27 is removed. 


PART 785—REQUIREMENTS FOR 
PERMITS FOR SPECIAL CATEGORIES 
OF MINING 


3. In § 785.17, paragraph (b) is revised; 
paragraphs (c) and (d) are redesignated 
as paragraphs (d) and (e), respectively; 
new paragraph (c) is added; and newly 
redesignated paragraphs (d) and (e)(2) 
are revised to read as follows: 


§785.17 Prime Farmland. 

(b) Application contents: 
Reconnaissance inspection. (1) All 
permit applications, whether or not 
prime farmland is present, shall include 
the results of a reconnaissance 
inspection of the proposed permit area 
to indicate whether prime farmland 
exists. The State regulatory authority in 
consultation with the USDA Soil 
Conservation Service shall determine 
the nature and extent of the required 
reconnaissance inspection. 

(2) If the reconnaissance inspection 
establishes that no land within the 
proposed permit area is prime farmland 
historically used for cropland, the 
applicant shall submit a statement that 
no prime farmland is present. The ; 
statement shall identify the basis upon 
which such a conclusion was reached. 

(3) If the reconnaissance inspection 
indicates that land within the proposed 
permit area may be prime farmland 
historically used for cropland, the 
applicant with the assistance of the 
USDA Soil Conservation Service shall 
determine if a soil survey exists for the 
lands and whether soil-map units have 
been designated prime farmland. The 
applicant shall have a soil survey made 
if no soil survey exists. Soil surveys 
used by the USDA Soil Conservation 
Service for operational conservation 
planning will be used to identify and 
locate prime farmland soils. 

(i) When the soil survey indicates that 
no prime farmland soils are present 
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within the proposed permit area, 
paragraph (b)(2) of this section shall 
apply. 

(ii) When the soil survey indicates 
that prime farmland soils are present 
within the proposed permit area, . 
paragraph (c) of this section shall apply. 

(c) Application contents: Prime 
farmland. All permit applications where 
prime farmland has been identified 
within the proposed permit area shall 
include the following: 

(1) A soil survey of the permit area 
according to the standards of the 
National Cooperative Soil Survey and in 
accordance with the procedures set 
forth in U.S. Department of Agriculture 
Handbooks 436 (Soil Taxonomy, 1975) 
and 18 (Soil Survey Manual, 1951). 

(i) These publications are hereby 
incorporated by reference as they exist 
on the date of adoption of this part. 
Notices of changes made to these 
publications will be periodically 
published by OSM in the Federal 
Register. Agriculture Handbooks 436 
(Soil Taxonomy) and 18 (Soil Survey 
Manual) are on file and available for 
inspection at the OSM Centra! Office, 
U.S. Department of the Interior, South 
Interior Building, Washington, DC 20240, 
at each OSM Technical Service Center 
and State Office, and at the central 
office of the applicable State regulatory 
authority, if any. Copies of these 
publications may also be obtained by 
written request to the above locations. 
Copies of these documents are also 
available from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, Stock No. 
001-000-02597-0 and Stock No. 001-000- 
00688-6. In addition, these documents 
are available for inspection at the 
national, State, and local offices of the 
Soil Conservation Service, U.S. 
Department of Agriculture, and at the 
Federal Register library, 1100 L Street, 
NW., Washington, D.C. Incorporation by 
reference provisions approved by the 
Director of the Federal Register on June 
29, 1981. The Director’s approval of this 
incorporation by reference expires on 
July 1, 1982. 

(ii) The soil survey shall include map 
units and a representative soil-profile 
description, including soil-horizon 
depths, pH, and the range of soil 
densities for each prime farmland soil 
unit within the permit area. Other 
representative soil-profile descriptions 
from the locality, prepared according to 
the standards of the National 
Cooperative Soil Survey, may be used if 
their use is approved by the USDA Soil 
Conservation Service. 

(2) A plan for soil reconstruction, 
replacement,and stabilization for the 





purpose of establishing the technological 
capability of the mine operator to 
comply with the requirements of Part 
823 of this chapter. 

(3) Agricultural school studies or other 
scientific data for areas with 
comparable soils, climate, and 
management that demonstrate the 
proposed method of reclamation’will 
achieve, within a reasonable time, 
equivalent or higher levels of yield after 
mining as existed before mining. In 
addition, such documentation shall be 
submitted if the applicant proposes to 
use soil mixing or soil substitutes. 

(d) Consultation with Secretary of 
Agriculture. Before any permit is issued 
for areas that include prime farmlands, 
the regulatory authority shall consult 
with the Secretary of Agriculture. The 
Secretary of Agriculture shall provide 
for review and comment of the proposed 
method of soil reconstruction in the plan 
submitted under paragraph (c) of this 
section. If the Secretary considers those 
methods to be inadequate, he or she 
shall suggest revisions resulting in more 
complete and adequate reconstruction. 
The Secretary of Agriculture has 
assigned his responsibilities under this 
section to the Administrator of the 
USDA Soil Conservation Service. The 
USDA Soil Conservation Service shall 
carry out consultation and review 
through the State Conservationist 
located in each State. 

(e) **#t 

(2) The permit incorporates as specific 
conditions the contents of the plan 
submitted under paragraph (c) of this 
section, after consideration of any 
revisions to that plan suggested by the 
Secretary of Agriculture under 
paragraph (d) of this section; 


* * * * * 


4. Part 823 is revised to read as 
follows: 


PART 823—SPECIAL PERMANENT 
PROGRAM PERFORMANCE 
STANDARDS—OPERATIONS ON 
PRIME FARMLAND 


Sec. 

823.1 Scope and purpose. 

823.11 Applicability. 

823.12 Prime farmland: Soil removal and 
stockpiling. 

823.14 Prime farmland: Soil replacement. 

823.15 Prime farmland: Revegetation and 
restoration of soil productivity. 

Authority: Pub. L. 95-87 (30 U.S.C. 1201 et 
seq.). 


§823.1 Scope and purpose. 

This part sets forth special 
environmental protection performance, 
reclamation, and design standards for 
surface coal mining and reclamation 
operations on prime farmland. 
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§823.11 Applicability. 

ov requirements of this part shall not 
appiy— 

(a) Where support facilities of surface 
and underground mines are actively 
used over extended periods of time and 
where such support facilites affect a 
minimal amount of land. Such facilities 
must continue to meet the requirements 
of Part 816 of this chapter for surface 
mining and Part 817 of this chapter for 
underground mining; 

(b) Where. there are approved water 
bodies. Such areas must meet the 
requirements of §§ 816.49 and 817.49; 
and 

(c) Where prime farmlands have been 
excluded in accordance with § 785.17(a). 


§§823.12 Prime farmiand: Soil removal and 


The minimum depth of soil and soil 
materials to be removed and stored for 
use in the reconstruction of prime 
farmland shall be sufficient to meet the 
requirements of § 823.14({b). Soil removal 
and stockpiling operations on prime 
farmlands shall be conducted to— 

(a) Separately remove the entire A 
horizon or other suitable soil materials 
which will create a final soil having an 
equal or greater productive capacity 
than that which existed prior to mining. 
If not utilized immediately, this material 
shall be placed in stockpiles separate 
from the spoil and all other excavated 
materials; 

(b) Separately remove the B and C 
horizons or other suitable soil material 
to provide the thickness of suitable soil 
required by § 823.14(b), and stockpile 
separately from the spoil. Where 
combinations of soil horizons created by 
mixing have been shown to have equal 
or greater productive capacity than that 
which existed prior to mining, separate 
handling may not be necessary; and 

(c) Stockpiles shall be placed within 
the permit area where they will not be 
disturbed or subject to excessive 
erosion. If left in place for more than 30 
days, stockpiles shall meet the 
requirements of §§ 816.23 or 817.23 of 
this chapter. 


§ 823.14 Prime Farmiand: Soil 
replacement. 


(a) Soil reconstruction standards shall 
be established by the USDA Soil 
Conservation Service within each State. 
These standards shall be based upon 
the National Cooperative Soil Survey 
and shall include, as a minimum, soil 
horizon depths, soil densities, soil pH, 
and other specifications such that 
reconstructed soils will have the 
capability of achieving equal or higher 
levels of yield as nonmined prime 
farmland in the surrounding area. 
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(b) The minimum depth of soil and 
soil material to be reconstructed shall be 
48 inches, or a lesser depth equal to the 
depth to a subsurface horizon in the 
natural soil that inhibits root 
penetration, or a greater depth if 
determined necessary to restore the 
original soil productive capacity. Soil 
horizon depths shall be specified to the 
regulatory authority by the USDA Soil 
Conservation Service based upon the 
soil survey. Soil horizons shall be_ . 
considered as inhibiting root penetration 
if their densities, chemical properties, or 
water supplying capacities restrict or 
prevent penetration by roots of plants 
common to the vicinity of the permit 
area and have little or no beneficial 
effect on soil productive capacity. 

(c) The operator shall replace and 
regrade the soil horizons or other root 
zone material with proper compaction 
and uniform depth. 

(d) The operator shall replace the B 
horizon, C horizon, or other suitable 
material specified in § 823.12(b) to the 
thickness needed to meet the 
requirements of paragraph (b) of this 
section. 

(e) The operator shall replace the A 
horizon or other suitable soil materials 
specified in § 823.12(a) as the final 
surface soil layer. This surface soil layer 
shall equal or exceed the thickness of 
the original surface soil layer, as 
determined by the soil survey. 


§ 823.15 Prime farmiand: Revegetation 
and restoration of soil productivity. 

Each person who conducts surface 
coal mining and reclamation operations 
on prime farmlands shall meet the 
following ground cover or cropping 
requirements: 

(a) Following soil replacement the soil 
surface shall be stabilized with a 
vegetative cover or other means that 
effectively controls soil loss by wind 
and water erosion. 

(b) Within 10 years after completion 
of soil replacement, any portion of the 
disturbed area which is prime farmland - 
historically used as cropland shall be 
used for crops commonly grown on 
surrounding prime farmland. 

(c) The restoration of soil productivity 
shall be measured using techniques 
approved by the regulatory authority in 
consultation with the USDA, Soil 
Conservation Service. As a minimum, 
the following shall be met: 

(1) Average annual crop production 
shall be determined based upon a 
minimum of 3 crop years prior to release 
of the operator's performance bond. 

(2) The level of management applied 
during the 3-year proof of reclamation 
period shall be the same as the level of 
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management used in the surrounding 
prime farmland area. 

(3) Restoration of soil productivity 
shall be considered achieved when the 
average yield during the 3-year proof of 
reclamation period is equal to or 
exceeds the average yield of the 
reference crop grown during the same 
period on nonmined soils of the same 
soil type in the surrounding area under 
equivalent management practices. 
Reference crop yields for a given crop 

* season are to be determined— 


(i) From the yield records of 
representative local farms in the 
surrounding area, with concurrence by 
the USDA Soil Conservation Service; or 

(ii) From the average county yields 
established annually by the USDA 
Statistical Reporting Service which have 
been adjusted by the USDA Soil 
Conservation Service for local yield 
variation within the county that is 
associated with differences between 
nonmined prime farmland soil and all 
other soils that produced a crop; and 
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(iii) With either procedure in 
paragraphs (c)(3)(i) or (ii) of this section, 
the annual crop yield may be adjusted 
for weather-induced variations. 

(4) The reference crop on which 
restoration of soil productivity is proven 
shall be selected from the crops most 
commonly produced on prime farmland 
in the local area. Where row crops are 
the dominant crops grown on prime 
farmland in the area, the row crop 
requiring the greatest rooting depth shall 
be chosen as the reference crop. 

{FR Doc. 82-11942 Filed 4-30-82; 8:45 am] 
BILLING CODE 4310-05-M 
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DEPARTMENT OF EDUCATION 
Office of Postsecondary Education 


Guaranteed Student Loan Program; 
Amended Family Contribution 
Schedule 


AGENCY: Education Department. 
ACTION: Notice of amended GSL family 
contribution schedule. 


SUMMARY: The Secretary amends the 


family contribution schedule for the 
Guaranteed Student Loan (GSL) 
program which appeared in the Federal 
Register on September 11, 1981 (46 FR 
45486), for the period beginning July 1, 
1982. This amended schedule will apply 
to loans for any period of instruction 
which begins on or after July 1, 1982, but 
not later than June 30, 1983. The 
schedule is used to determine whether a 
student is eligible to receive an interest 
subsidy under the GSL program. 
EFFECTIVE DATE: The amended family 
contribution schedule is effective 30 
legislative days after the date of 
publication of this notice, unless the 
Senate or the House of Representatives 
adopts a resolution of disapproval 
before the expiration of the 30-day 
period. 

SUPPLEMENTARY INFORMATION: 


General 


Section 428(a) of the Higher Education 
Act of 1965, as amended (“Act”), sets 
forth the eligibility requirements for an 
interest subsidy under the GSL program. 
An otherwise eligible student may 
receive an interest subsidy only if the 
adjusted gross income of the student's 
family is: (a) Less than or equal to 
$30,000; or (b) greater than $30,000 and 
the student demonstrates a financial 
need for the loan. 

In a notice published in the Federal 
Register on September 11, 1981, the 
Secretary of Education established an 
initial GSL Family contribution Schedule 
for use in determining whether a student 
qualifies for an interest subsidy under 
the GSL program. That initial schedule 
applied to loans for which an 
educational institution completes its 
portion of a student’s GSL application 
on or after October 1, 1981, but not later 
than June 30, 1982, for any period of 
instruction beginning not later than June 
30, 1982. 

Section 428(a)(2)(E)(iii) of the Act 
provides that the method of determining 
the expected family contribution 
established in the initial schedule shall 
remain in effect until superseded or 
amended. The Secretary is empowered 
to amend the initial schedule under 
clause (i)(IV) of section 428(a)(2)(E). 


Congress intended the Secretary to 
amend the initial schedule for use in the 
1982-83 academic year. (H.R. Conf. Rep. 
97-208, 745, reprinted in (1981) United 
State Code Cong. & Ad. News 1010, 
1106). Any amendment ot the initial 
schedule promulgated by the secretary 
is subject to Congressional approval, 
under clause (iv) of section 428(a)(2)(E), 
but is exempt from public comment 
under clause ({i)(III). Accordingly, the 
Secretary amends the initial schedule in 
the following respects: 

(1) The initial schedule shall apply to 
loans for periods of instruction 
beginning before July 1, 1982, regardless 
of whether an educational institution 
completes its portion of a student's GSL 
application after June 30, 1982. The 
schedule as amended below shall apply 
to loans for periods of instruction 
beginning on or after July 1, 1982, but not 
later than June 30, 1983, regardless of 
when an educational institution 
completes its portion of student’s GSL 
application. 

(2) The definition of “independent 
student” is revised to take into account 
the student's status in 1981 and 1982, 
rather than in 1980 and 1981, unless the 
student is married at the time the 
detemination of the adjusted gross 
family income is made, in which case 
the student's status in 1982 alone is 
taken into account. The maximum 
amount of financial assistance a student 
may receive from his or her family in 
either year, or in 1982 in the case ofa 
married student, to be considered 
“independent” is reduced from $1,000 to 
$750. This- brings the definition of 
“independent student” into conformity 
with the definition of that term used in 
all other student financial assistance 
programs authorized under Title IV of 
the Act. 

(3) The schedule is revised to require 
an education institution in determining 
the adjusted gross income of the 
student’s family, to consider the income 
reported by each family member on the 
1981 Federal income tax return, rather 
than on the 1980 Federal income tax 
return. 

(4) The schedule is revised to require 
an educational institution, in 
determining which of the approved need 
analysis systems may be used to 
calculate the student’s expected family 
contribution, to consider whether the 
student has received financial 
assistance under the Supplemental 


_ Educational Opportunity Grant (SEOG), 


College Work-Study (CWS), or National 
Direct Student Loan (NDSL) program for 
the 1982-83 award year, rather than for 
the 1981-82 award year. 

(5) The schedule is amended to make 
clear that where a student has not 
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~ received financial assistance for the 


1982-83 award year under the SEOG, 
CWS, or NDSL program, the educational 
institution may use any need analysis 
systém approved for use in the SEOG, 
CWS, or NDSL program, whether or not 
the educational institution participates 
in those programs. 

(6) The family contribution amounts in 
Tables A, B, C and D are revised to 
reflect the 1981 Federal income tax 
standard deductions and the most 
recent Bureau of Labor Statistics low 
budget standard. 

(7) The maximum adjusted gross 
income figure on the four tables is 
reduced from $100,124 to $75,000, and a 
provision is added requiring an 
educational institution to calculate the 
expected family contribution of a 
student whose adjusted gross family 
income exceeds $75,000 under any need 
analysis system approved by the 
Secretary for use in the SEOG, CWS or 
NDSL program. ; 

Under the amended schedule, the 
adjusted gross income of the student's 
family means the adjusted gross income 
of (1) the student, (2) the student's 
spouse, if any, and (3) the student's 
mother and father, as set forth below. In 
all cases, the income referred to is the 
income reported on the 1981 Federal 
income tax return. The educational 
institution determines the adjusted gross 
income of the student's family based 
upon data provided, and certified to, by 
each person whose income is required to 
be considered. The adjusted gross 
income of the student’s parent(s) is 
relevant only if the student is 
determined to be a “dependent student” 
rather than an “independent student.” 
For this purpose: . 

“Dependent student” means a student 
who does not qualify as an independent 
student; and 

“Independent student” means: 

(1) An unmarried student who for 1981 
and 1982— 

(a) Has not been claimed and will not 
be claimed as an exemption for Federal 
income tax purposes by his or her 
parent(s); 

(b) Has not received and will not 
receive financial assistance of more 
than $750 in each year from his or her 
parent(s); and 

(c) Has not lived and will not live for 
more than six weeks in each year in the 
home of his or her parent(s). 

(2) A married student who for 1982— 


(a) Has not been claimed and will not 
be claimed as an exemption for Federal 
income tax purposes by his or her 
parent(s); 
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(b) Has not received and will not 
receive financial assistance of more 
than $750 from his or her parent(s); and 

(c) Has not lived and will not live for 
more than six weeks in the home of his 
or her parent(s). 

If the student's parents are divorced 
or separated, or if one of the student's 
parents has died, the student is 
considered as being from a one-parent 


— 

If the student's parents are divorced 
or separated, the adjusted gross family 
income is the adjusted gross income of 
the student, the student's spouse, and 
the parent with whom the student 
resided for the greater portion of the 12- 
month period preceding the date of 
application. If the student did not reside 
with either parent during that period, the 
adjusted gross family income is the 
adjusted gross income of the student, 
the student's spouse, and the parent 
who provided the greater portion of the 
student's support for the 12-month 
period preceding the date of application. 
If the student did not reside with either 
parent or was not supported by either 
parent during that period, the adjusted 
gross family income is the adjusted 
gross income of the student, the 
student's spouse, and the parent who 
provided the greater support for the 
period commencing January 1, 1981, and 
ending 12 months prior to the date of 
application. 

If the parent of the student whose 
income would otherwise be used 
remarries, the student is considered as 
being from a two-parent family if the 
student lives in the home of the parent 
and step-parent for more than six weeks 
in 1981 or 1982, or if the student received 
or will receive financial assistance of 
more than $750 from the step-parent in 
either of those two years. 


The student's status as of the date he 
or she applies determines whether the 
student is considered a “dependent 
student” or an “independent student” 
and which persons are considered 
members of the student's “family.” 

For a student whose adjusted gross 
family income exceeds $30,000, the 
educational institution which the 
student attends determines whether the 
student has a financial need for a loan 
by subtracting from the student's 
estimated cost of attendance both the 
student’s estimated financial assistance 
and the expected family contribution. 
The educational institution calculates 
the student's expected family 
contribution in accordance with the 
family contribution schedule as 
amended by the Secretary in this notice. 
For all information required in this 
calculation, the educational institution 
relies on statements made, and certified 
to, by the student. 

The amended family contribution 
schedule for the GSL program for the 
period from July 1, 1982, through June 30, 
1983, is as follows: 


GSL Family Contribution Schedule 


For the period July 1, 1982, through 
June 30, 1983, the educational institution 
which the student attends shall 
calculate the expected family 
contribution of an applicant for a 
Guaranteed Student Loan whose 
adjusted gross family income exceeds 
$30,000 as: follows: 

(a) If the student receives financial 
assistance for the award year 1982-83 
(July 1, 1982-June 30, 1983) under the 
Supplemental Educational Opportunity 
Grant (SEOG), College Work-Study 
(CWS), or National Direct Student Loan 
(NDSL) program, the student's expected 
family contribution for the GSL program 
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is his or her expected family 
contribution calculated for the SEOG, 
CWS, or NDSL program. 

(b) If the student has not received 
financial assistance under the SEOG, 
CWS, or NDSL program for the 1982-83 
award year at the time he or she applies 
for a Guaranteed Student Loan, the 
educational institution shall calculate 
the student's expected family 
contribution under either— 

(1) Any need analysis system which 
has been approved by the Secretary for 
the SEOG, CWS, or NDSL program; or 

(2) The system used in conjunction 
with the following four tables, except 
where the adjusted gross family income 
excéeds $75,000. In such a case, the 
educational institution shall calculate 
the student's expected family 
contribution under paragraph (b)(1). 


Paperwork Reduction Act of 1980 


The educational institution shall 
retain all information, determinations 
and certifications required by this notice 
in accordance with the record retention 
requirements of 34 CFR 682.612(c). In 
accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511), 
the recordkeeping provisions that are 
applicable to this notice have been or 
will be submitted for approval to the 
Office of Management and Budget 
(OMB). These provisions (§ 682.612(c)) 
are not effective for the purpose of this 
notice until OMB approval has been 
obtained and the public notified to that 
effect through a notice published in the 
Federal Register. 


BILLING CODE 4000-01-M 
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Table C - EXPECTED FAMILY CONTRIBUTION FOR A MARRIED INDEPENDENT STUDENT 

For a married independent student, the educational institution determines 
the applicant's expected family contribution by calculating the family con- 
tribution according to the following table and dividing the amount obtained 
from the table by the number of family members enrolled on at least a half-time 
basis in a postsecondary educational institution. 

The contributions set forth in Table C are based on a 12-month 
budget. If an educational institution calculates an independent student's budget 
on a 9-month basis, it must multiply the contribution in the table by .75. 

As used in Table C-- 


"Family members" include the student, the student's spouse and their 


dependents. 


Table D - EXPECTED FAMILY CONTRIBUTION FOR A SINGLE INDEPENDENT STUDENT 


For a single independent student, the educational institution determines 
the applicant's expected family contribution by calculating the family contri- 
bution according to the following table and dividing the amount obtained 
from the table by the number of family members enrolled on at least a half-time 
basis in a postsecondary educational institution. 

The contributions set forth in Table D are based on a 12-month budget. 

If an educational institution calculates an independent student's budget on a 
9-month basis, it must multiply the contribution in the table by .75. 
As used in Table D-- 


"Family members" include the student and the student's dependents. 
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Table A - EXPECTED FAMILY CONTRIBUTION FOR A DEPENDENT STUDENT FROM A 


TWO-PARENT FAMILY 


For a dependent student from a two-parent family, the educational institu- 
tion determines the applicant's expected family contribution by calculating the 
family contribution according to the following table and dividing the 
amount obtained from the table by the number of family members enrolled on at 
least a half-time basis in_a postsecondary educational institution. 

As used in Table A-- 

“Family members" include the student, the student's spouse and their depen- 
dents, and the student's mother and father and their dependents. If the 
family includes a step-parent whose income is included in the adjusted gross 
family income, family members also include the step-parent and the dependents 


of the step-parent. 


Table B - EXPECTED FAMILY CONTRIBUTION FOR A DEPENDENT STUDENT FROM A 


ONE-PARENT FAMILY 


For a dependent student from a one-parent.family, the educational 
institution determines the applicant's expected family contribution by . 
calculating the family contribution according to the following table and 
dividing the amount obtained from the table by the number of family members 
enrolled on at least a half-time basis in a postsecondary educational institution. 

As used in Table B-- 


“Family members" include the student, the student's spouse and 


their dependents, and the student's parent and the parent's dependents. 
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FOR FURTHER INFORMATION CONTACT: Ralph B. Madden or Larry Cxendine, Policy Section, Guaranteed Student Loan Branch, 
Division of Policy and Program Development, Office of Student Financial. Assistance, 400 Maryland Avenue S.W., Washing- 
ton, D.C. 20202. Telephone (202) 245-2475. : 
(20 U.S.C. 1078) 
(Catalog of Federal Domestic Assistance No. 84.032 Guaranteed Student Loan Program) 
Dated: April 27, 1982. 
T. H. Bell, 
Secretary of Education. 
[FR Doc. 82-11939 Filed 4-30-82; 8:45 am} 





Reader Aids 


INFORMATION AND ASSISTANCE 


PUBLICATIONS 


Code of Federal Regulations 
CFR Unit 


General information, index, and finding aids 
Incorporation by reference 
Printing schedules and pricing information 


Federal Register 

Corrections 

Daily Issue Unit 

General information, index, and finding aids 
Privacy Act 

Public Inspection Desk 


Scheduling of documents 


Laws 


Indexes 
Law numbers and dates 


Slip law orders (GPO) 


Presidential Documents 

Executive orders and proclamations 

Public Papers of the President 

Weekly Compilation of Presidential Documents 


United States Government Manual 


SERVICES 


Agency services 

Automation 

Library 

Magnetic tapes of FR issues and CFR 
volumes (GPO) 

Public Inspection Desk 

Special Projects 

Subscription orders (GPO) 

Subscription problems (GPO) 

TTY for the deaf 


202-523-3419 
523-3517 
$23-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
523-5237 
523-5215 


523-3187 


523-5282 
523-5282 
523-5266 
275-3030 


523-5233 
§23-5235 
523-5235 


523-5230 


523-4534 
523-3408 
523-4986 
275-2867 


523-5215 
523-4534 
783-3238 
275-3054 
523-5229 


FEDERAL REGISTER PAGES AND DATES, MAY 


18847-19110 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish This is a voluntary program. (See OFR 
all documents on two assigned days of the NOTICE 41 FR 32914, August 6, 1976.) 
week (Monday/Thursday or Tuesday/Friday). 


ie ise sn rrr a oe a pee ces 
__DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS 


DOT/COAST GUARD _USDA/FNS DOT/COAST GUARD _USDA/FNS 
DOT/FAA USDA/REA DOT/FAA USDA/REA 
DOT/FHWA USDA/SCS DOT/FHWA ‘_USDA/SCS 
DOT/FRA MSPB/OPM DOT/FRA MSPB/OPM 
DOT/MA LABOR DOT/MA ___ LABOR 
DOT/NHTSA HHS/FDA _- DOT/NHTSA ___HHS/FDA 
DOT/RSPA DOT/RSPA 

DOT/SLSDC DOT/SLSDC 

DOT/UMTA DOT/UMTA 








Documents normally scheduled for publication on a day that Day-of-the-Week Program Coordinator, 
will be a Federal holiday will be published the next work Office of the Federal Register, 

day following the holiday. National Archives and Records Service, 
Comments on this program are still invited. General Services Administration, 
Comments should be submitted to the Washington, D.C. 20408. 


TABLE OF EFFECTIVE DATES AND TIME PERIODS—MAY 1982 te 3 

This table is for determining dates in Agencies using this table in planning the next Federal business day is used 

documents which give advance notice of Publication of their documents must allow (see 1 CFR 18.17). 

compliance, impose time limits on public sufficient time for printing production. A new table wili be published in the first 
. in computing these dates, the day after issue of each month. 


publication is counted as the first day. When 
a date falls on a weekend or a holiday, 


FR 15 days after 390 days after 45 days after - @0 days after 
publication 


June 4 June 21 6 
J 1 J 
June 7 dune 21 July 6 
June 9 9 
June 10 June 25 
June 11 dune 28 
June 14 June 28 
June 1 June 14 June 28 
June 1 June 16 fe ea 


May 19 June 3 June 18 July 6 ty 19 August 17 


20 June 4 June 21 July 6 19 18 


Ta 880 August 19 


24 June 8 June 23 July 8 Ju! t 23 


June 9 June 24 July 9 J : 23 


June 10 June 25 12 Ju 2 


June 11 June 28 12 duty 26 es | 


June 14 June 28 July 12 27 26 
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. ae 9.50 CFR Unit (Rev. as of 
CFR CHECKLIST; 1981-82 ISSUANCES ous ” oa Oct. 1, 1981): 


This checklist, prepared by the Office of the no 
published in the first issue of each month. It is the order 
of CFR titles, and shows the revision date and price of the amas 
of the Code of Federal Regulations issued to date for 1981/82. 
New units issued during the month are announced on the back 
cover of the daily Federal Register as they become available. 
For a checklist of current CFR volumes comprising a complete CFR 
set, see the latest issue of the LSA (List of CFR Sections Affected), 
which is revised monthly. ° 

The annual rate for subscription service to all revised volumes is 
$525 domestic, $131.25 additional for foreign mailing. 

Order from Superintendent of Documents, Government Printing 
Office, Washington, D.C. 20402. 


CFR Unit (Rev. as of 
Jan. 1, 1982): 


1 (1-1 to 1-10)... 
1 on -11 to App.)-2.... 


18 (Volume Il)...........20. * 
18 (Volume Ill) 
TTI eacicccicnciacicnes 


July 1, 1981): 
26 (Rev. 11/1/8})........ Last Listing April 20, 1962 


This is a continuing list of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as ‘“‘slip laws’’) from the Superintendent of 
Documents, U.S. Government Printing Office, Washington, D.C. 20402 
(phone 202-275-3030). 


H.J. Res. 448 / Pub L. 97-173 To authorize and request the President to 


issue a proclamation designating April 25 through May 2, 19°52, as 
“Jewish Heritage Week”. (Apr. 28 1982; 96 Stat. 69) Price: $1.75 


32 Parts: 
1-39, Vol. | (rev. Aug. .. 

1, 1981) serccssecsssrssene 
1-30, Vol Wl (rev. Aug. . 


981) 
1-90, Vol. tt (rev. Aug. 

















New Publication 


List of CFR 
Sections 
Affected 


(1964 through 1972) 


A Research Guide 


These two volumes contain a 

compilation of the “List of CFR 

Sections Affected (LSA)” for the years 

1964 through 1972. Reference to these 

tables will enable the user to find the 

precise text of ‘CFR provisions which 
were in force and effect on any given 

date during the period covered. 


Volume | (Titles 1 through 27) $15.00 
Volume li (Titles 28 through 50) $14.00 


ORDER FORM Mail to: Superintendent of Documents, U.S. Govemment Printing Office, Washington, D.C. 20402 


Enclosed is $__.__...__ (1) check, 
CO) money order, or charge to my 
Deposit Account No. 


CITT TT -C) 


Order No. 


Credit Card Orders Only 
Total charges $__ ——_—s*#Fll in the boxes below. 


Credit 

cadNo. LLIT TIT TITITTITITT Tt tT) 
Expiration Date 

Monthvear [1-[ | ] 


Please send me___copies of the CODE OF FEDERAL REGULATIONS 


Volume | $15.00 Stock No. 022-003-94233-5 
Volume Il $14.00 Stock No. 022-003-94234-3 


Name—First, Last 


For Office Use Only 


Quantity Charges 


Subscriptions 


Pd eh Enclosed 
treet ress To be mailed 


mpany name or itional address tine 
City State 
(or Country) 


PLEASE PRINT OR TYPE 


ZIP Code 


UPNS 
Discount 
Refund 








